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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION

WI-LAN INC.,

Plaintiff,
V. Civil Action No. 6:10-cv-521-LED
ALCATEL-LUCENT USA INC.; et al. JURY TRIAL DEMANDED

Defendants.

w W W W W W W W W W

PARTIES' PROPOSED TRIAL PLANS

This case is currently set for trial on April 8, 2013, with jury c@d@ set for April 1,
2013. On February 15, 2013, the Court ordered the parties to submit a proposed trial plan.
(Dkt. No. 314). Plaintiff Wi-LAN Inc. (“Wi-LAN") and Defendants Alcatel-Lucent BSnc.
(“Alcatel-Lucent”); Telefonaktiebolaget LM Ericsson and Erassinc. (“Ericsson”); Sony
Mobile Communications AB and Sony Mobile Communications (USA) Inc. (“Sdaobile”);
and HTC Corporation, HTC America, Inc., and Exedea Inc. (“HTC”) submit their pedpaal

plans.

PLAINTIFF'S PROPOSAL

1. Wi-LAN believes that this case can be most efficiently tried as aesimgll
involving the four Defendants. Wi-LAN believes that such a trialil last approximately 6-8
days, with trial time split evenly at fifteen hours per side.

2. A single trial is appropriate in this pre-AlA case because of thetamtizd

overlap of issues of law and numerous issues of fact that will adeerepeatedly be tried to
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different juries. As further detailed in Wi-LAN’s Response 6t Motion to Sever (Dkt. No.

319), numerous facts counsel trying this matter in a single trial:

A single invalidity expert report by the same, shared expert was submitted on
behalf of all Defendants.

“All defendants . . . allegedly make, sell, or offer for sale wieldgsvices that
implement certain releases of the 3GPP standard. Therefore, questi@as of f
involving the alleged infringement will be similar among these products.”
(Court’s Memorandum Opinion and Order Denying HTC'’s First Motion teSev
(Dkt. No. 128) at 3.)

“While [base stations and handsets] are generally different proghes, both are
involved in wireless data transmission. . . . Both product typed and receive
data via wireless communication protocols that comply with 3GPP standards.”

(1d.)

“‘Even though the product types have general differences, their accused
properties—specific communication methods—are tightly inksted.” (d.)

The patents asserted against the Defendants are related: “The '211 patent is a
continuation of the '326 patent, and their specifications are nearlyadenti. .

Thus, factual determinations regarding one patent are likely to be reteather
patents.” [d. at 4 (footnote and citations omitted).)

The expert reports of the defendants on the infringement issuesnreveral of
the same arguments to try to establish non-infringement.

The accused handset products of HTC and Sony Mobile both use Qualcomm
chips with essentially the same software that provide some otitia¢idnality
that is pertinent in establishing infringement.

Wi-LAN seeks a reasonable royalty measure of damages from each of the
defendants.

HTC and Alcatel-Lucent share the same expert on damages issues.

Ericsson and Sony Mobile share the same expert on damages isdiles same
expert on liability issues.

The contract issues presented by Sony Mobile and Ericsson are largapjenet
of pending cross-motions for summary judgment.



The most efficient trial plan is to have a single trial on all issu#s all parties. This
minimizes the cost to the parties, avoids the potential for confliceaults, and avoids undue
use of the Court’s resources. Given the substantial overlap of the #actgnd evidence on
invalidity, infringement, and even damages, no party will suffer unfapugice.

3. Wi-LAN prefers to proceed with one trial with all four Defendants, asradli
above. Should the Court conclude that an alternative is necessary,ehoW&\LAN has
proposed an alternative trial plan with a first consolidated trialnealidity, followed by a
liability and damages trial for Sony Mobile and HTC, and a final liability damages trial with

Alcatel-Lucent and Ericsson:

Because multiple, duplicative trials on validity would waste the Court’s ressur
increase the inconvenience to third-party witnesses, prejudicLAN, and generally
result in inefficiency, Wi-LAN will agree to a single trial omvalidity, with Wi-LAN’s
infringement and damages claims against Defendants severed for sedsai@ follow
immediately follow. Because common questions of fact and law wilbosly be raised
with regard to HTC and Sony Mobile, both handset manufacturerg pavses would
remain together for a second trial on infringement and damagesvifodi the trial on
validity. A final trial concerning infringement and damages would Yol necessary,
for Ericsson and Alcatel-Lucent, both of whom manufacture laserss.

(Dkt. 319, Exhibit B.)

4, Wi-LAN'’s alternative plan, which is in line with the Court’s past approadinén
recentFractus and Eolas cases, also minimizes the risk of potentially conflicting results, the
burden and costs of multiple trials (including a duplicative and wastepeated trial on
invalidity), and the risk of jury confusion. Wi-LAN anticipates thatiawvalidity trial would
require approximately two and one-half days, with each side permittdwsis of trial time.
Wi-LAN anticipates that the remaining two liability/damagesalsriwould last five days each,

with twelve hours of trial time per side.



5. Finally, as noted above, Wi-LAN believes that all issues cuyrgeinding with
regard to the contract dispute between Wi-LAN, Ericsson, and Sony Mobileapable of
resolution by the Court as a matter of law. Should a fact issue resHawiig resolution of all
other legal issues related to the contracts at issue, however, Wi-LANgae®that the parties by
agreement try the remaining factual issue to the Court. Wi-LANipates that such a separate
bench trial would take no longer than one day, with three hoursabtitre per side. If the
parties are unable to reach agreement as to whether any remaining @addebehtried to the
Court, Wi-LAN believes that such issues must be bifurcated for trialdiol fuy confusion and
unfair prejudice.

I. DEFENDANTS’ PROPOSAL

A. Alcatel-Lucent, Ericsson, and Sony Mobile’s position

1. Defendants Alcatel-Lucent, Ericsson, and Sony Mobile are agreeable-to Wi
LAN’s original proposal of a single, combined trial covering alitipa and issues. While
Defendants Alcatel-Lucent, Ericsson, and Sony Mobile generally agre¢heitime frame Wi-

LAN has proposed, they believe trial time should be set at around twemsyper sidé.

2. Defendants Alcatel-Lucent, Ericsson, and Sony Mobile oppose Wi-LAN’s
alternative trial plan, outlined above in paragraphs I(3) - (4),wlould split the defendants into
several proceedings and separate intertwined issues into mudiggde Wi-LAN’s proposal is
inefficient, unfairly prejudices Defendants, and would unnecessaite Wwaes Court’s resources.
First, such a proposal would take over four weeks of the Court’s time, by WisLéwn

estimate, and necessitate that multiple juries repeatedly hear thessae® iSecond, Wi-LAN'’s

! In addition to the issues to be tried to the jury, Alcatel-Lucent respectélviges the Court that
it has also raised the equitable defense of laches.

2 Alcatel-Lucent, Ericsson and Sony Mobile also do not oppose HTquesefor severance and
for a separate trial.



expert, Dr. Jonathan Wells, has taken conflicting positions on infriage and validity.
Defendants must be able to explore these positions at trial and pibitheoinconsistencies
before the jury. Likewise, Wi-LAN should not be permitted tespnt its validity arguments to
one jury and its infringement arguments to another. Thindl.,ANW'’s proposal would unfairly
split up the two sets of defendants who share the same damages expaitel-lAlcent and
HTC, and Ericsson and Sony Mobile. Moreover, Ericsson and Sony Molwe rased an
identical breach-of-contract counterclaims that would beffisiently split into multiple
proceedings under Wi-LAN'’s alternative proposal. Indeed, it makes no seriSeckson to try
its breach-of-contract claim in one proceeding and for Sony Mobile to do aoother. The
contracts for between Wi-LAN and each of these defendants have ideatital tand thus,
should be tried at the same time. Lastly, given that Ericsson @amdNobile share the same
counsel, separating them for purposes of trial is counterproductivevauld merely serve to

increase inefficiency.

3. Ericsson and Sony Mobile dispute Wi-LAN'’s position regarding the brehc
contract counterclaims. Ericsson and Sony Mobile agree that theprgtiation of an
unambiguous contract is a question of law for the Court. Ericsson and Sdoilg Mied a
motion for summary judgment that the covenant-not-to-sue poovis the Patent and Conflict
Resolution Agreements (“PCRAs”) bars this action as a mattlemof However, to the extent
that the Court finds that the PCRAs are not unambiguous, theretaipn of those agreements

becomes a question of fact for the jdry.Ericsson and Sony Mobile do not waive their

¥ Wi-LAN opposed these motions by arguing, in part, that fact issues preintnary
judgment.

* The damages for breach of a covenant not to sue correspond to the feeseagdseapsociated
with defending the suit brought in violation of the breach. The parties have stipulatdrg the issue
of damages for breach of contract, if any, submitted to the Court followingrihieial on liability.
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constitutional right to a jury trial on the issues associated with theABR@#at are triable as of
right to the jury. Further, Ericsson and Sony Mobile belithat the issues associated with the
PCRAs should be included in the same trial with all of the odseres, as bifurcating these
issues into a separate trial would be inefficient and a waste afrceso especially given that
Wi-LAN'’s allegations of infringement in this action gave rise to §&an and Sony Mobile’s

breach-of-contract counterclaims.

4. In addition, Ericsson and Sony Mobile have filed a motion léave to
supplement their summary-judgment motions to add an alternativedyfor relief, namely that
if the Court does not find as a matter of law that the covenant-noktpsvision applies, Wi-
LAN has breached the most-favored-licensee provision by refusing totgfantsson and Sony
Mobile a license at most-favored licensee status as compared to any otlsselioéhVi-LAN.
While Wi-LAN’s current position is that this provision should beided as a matter of law, that
position has come about in just the past few weeks, as Wi-LAN préyiatgued vigorously
against Ericsson and Sony Mobile supplementing their summary-judgmeanso#t the same
time, until just recently, Wi-LAN has refused to provide amnscdvery whatsoever with respect
to the most-favored licensee provision. Here, too, if the Chunls any ambiguity in the

agreement, the interpretation of the agreement becomes a questionfof the jury.

B. HTC'’s position

1. HTC has requested, and the other remaining defendants Alcatel-Luces#oiiric
and “Sony” are agreeable (pending this Court’s approval), to have its caseegnn a
separate trial involving both invalidity and infringement. To thid,eRTC respectfully
requests the Court to sever for trial Plaintiff, Wi-LAN, Inc.’s ("WAN"), claims of against

HTC from Wi-LAN’s claims against the other, unrelated defendants. Hli€vies this proposal



is reasonable and just because it will allow HTC a fair opportunity to prieselefenses against
Wi-LAN'’s claims without confusion or prejudice. HTC's trial plan wouldoadt®nserve judicial
resource, minimize jury confusion, and simply put, makes more sense thHa&iN/éi{proposed
three trials.

2. Wi-LAN has accused HTC of infringing U.S. Patent No. 6,381,211 (the “211
patent”) by selling cellular phones. Wi-LAN accuses Alcatel-Lueent Ericsson of infringing
three differentpatents, namely U.S. Patent Nos. 6,088,326 (the “326 patent”), 6,195,327 (the
“327 patent”), and 6,222,819 (the “819 patent”), by sellmgse stations Sony is the only
other defendant that Wi-LAN is asserting the ‘211 patent against, byt t#s@ncounter-claims
and defenses, including a license defense and a breach of contract claim, that else entir
unrelated to those raised by HTC. Sony also shares counsel with Ericsstiasacommon
issues with Ericsson relating to its license defense and bréaohtoact counter-claims. As set
forth more fully in HTC’s Motion to Sever (Dkt. No. 306) and Reply in Supfidkt. No. 322),
all of the following joinder/severance factorsiimre EMC Corp, 677 F.3d 1351, 1359-60 (Fed.
Cir. 2012) that the Federal Circuit instructs courts to consider wghily against joining HTC
in the same trial:

(1) whether the alleged acts of infringement occurred during the
same time period,

(2) the existence of some relationship among the defendants,

(3) the use of identically sourced components,

(4) licensing or technology agreements between the defendants,
(5) overlap of the products’ or processes’ development and

manufacture, and
(6) whether the case involves a claim for lost profits.

3. Wi-LAN'’s alternative three trial proposal, including a sepmanavalidity trial for
all the defendants, involving all of the patents-in-suit, would do nothingll¢wiate HTC's

legitimate concerns regarding prejudice and potential confusion of theljutiis case, there is



significant difference between how thase stations (i.e., Alcatel-Lucent and Ericsson accused
products) operate and encode data and how that data is handled dad{utae phones (i.e.,
HTC’s accused products). A trial against HTC that includes substantial evidértbe o
operation of Alcatel-Lucent and Ericsson base stationddamifundamentally unfair and cause
significant jury confusion as to the operation of HTC’s accusedlaefdones. At a minimum,
Wi-LAN relies on evidence regarding the operation of Alcatel-Lucent anddéridsase stations
to prove infringement of those base stations. But, this evidena# sdmissible against HTC
and, indeed, Wi-LAN's infringement expert does not rely on Alcatel-Lu@m Ericsson
technical documents to prove that HTC cellphones infringe. However, preséngimyitience
simultaneously in the same trial will confuse the jury and lead iteleeve that evidence
submitted against Alcatel-Lucent and Ericsson supports infringement by HTG@herHt would
require HTC to waste resources sitting through substantiabpentif a trial it has absolutely no
stake in.

4, In short, HTC does not have any link to any of the other defendaiitS. dbles
not sell the same products as other defendants. HTC did not jointhopeatseproducts with
other defendants. HTC did not act in concert with the other defenttaatlegedly infringe any
of Wi-LAN’s patents. HTC sells cellular telephones that it maaufrers. In contrast, Alcatel-
Lucent and Ericsson sell cellular base stations and Sony Medlitedifferent cellular phones.
Thus, there are no common products at issue between the defendants. Accordidgsy, HT
proposal for a separate trial is both fair and appropridee EMC Corp.677 F.3d at 1359eg
also Frank’s Casing Crew & Rental Tools, Inc. v. PMR Techs., P&2 F.3d 1363, 1372 n.6

(Fed. Cir. 2002)Reid v. Gen. Motors Corp240 F.R.D. 260, 263 (E.D. Tex. 200Pinpoint,



Inc. v. Groupon, In¢.No. 11 C 5597, 2011 U.S. Dist. LEXIS 139183, 2011 WL 6097738, at *1
(N.D. lll. Dec. 5, 2011).

5. Until such time as the Court sets jury selection and taedsg the parties
shall continue to follow applicable docket control orders. The partidsagjust any
remaining, unfulfilled deadlines once the new dates are established.

Order of Trials

6. HTC proposes that the more comprehensive action, i.e., Wi-LAliagement
claims against Alcatel-Lucent, Ericsson and Sony Mobile be tristd fIHTC further proposes
that Court proceed to set jury selection and trial dates as soon @satdasafter conclusion of
the first Wi-LAN trial.

7. HTC is prepared to try its case whenever trial is set by the Couttis Iregard,
HTC also believes that holding a trial for the more comprehensive aganst Alcatel-Lucent,
Ericssion and Sony Mobile makes the most sense because it miyrrediminating the HTC
trial altogether. More specifically, HTC is accused of infringingyothe ‘211 patent.
Therefore, if the Court adopts HTC’s proposed trial plan and proceeds first dhe m
comprehensive trial against Alcatel-Lucent, Ericsson and Sony Molhiehwncludes the ‘211
patent asserted against Sony Mobile, it is possible that only a siagleould be necessary. On
the other hand if Wi-LAN'’s claim against HTC is tried firstetlCourt is guaranteed that a
second trial, involving at least Alcatel-Lucent and Ericsson, would bereglqui

Length of Trial

8. If the Court adopts HTC proposed trial plan, HTC believes ithatrial, if

necessary, on both invalidity and infringement could be completedWiitk (5) trial days.



Dated: February 25, 2013

/sl Akshay Deoras (by permission)
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New York, NY 10022

Tel: (212) 446-4800

Fax: (212) 446-4900
greg.arovas@kirkland.com
robert.appleby@kirkland.com
jeanne.heffernan@kirkland.com
akshay.deoras@kirkland.com
ryan.kane@kirkland.com
Alcatel-Lucent-Wi-LAN-

Defense @kirkland.com

Local Counsel

Michael E. Jones (TX Bar 10929400)
Allen F. Gardner (TX Bar 24043679)
John F. Bufe (TX Bar 03316930)
POTTERMINTON PC

110 N. College, Suite 500

P.O. Box 359

Tyler, TX 75710-0359

Tel: (903) 597-8311
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Inc.
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Lee Hsu fpro hac vicg

Respectfully submitted,

By: _/s/David B. Weaver)

David B. Weaver (TX Bar 00798576)
Lead Attorney
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VINSON & ELKINS LLP

666 Fifth Avenue

26th Floor
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Tel: 212-237-0040

Fax: 917-846-5339
chuttner@velaw.com
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CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing document was filed eleeliprin compliance
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have consented to electronic service on this the 25th day of February, 2013.

/s/ David B. Weaver
David B. Weaver
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