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THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION
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CORPORATION; HTC AMERICA, INC,;
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INC.; LG ELECTRONICS U.S.A., INC.
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JURY TRIAL DEMANDED

w W W W N N W LW W W LN LN N L W LW LN LN

Defendants.
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REPLY IN SUPPORT OF ITS MOTION TO SEVER PURSUANT TO FRCP 20(a)(2)
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Plaintiff Wi-LAN Inc. (“Wi-LAN") files this sur-reply opposing HTC’s Motion to Sever
under Fed. R. Civ. P. 20(a)(2) (Dkt. No. 72 ("6 Mot.”)) and responding to HTC’s Reply in
support of the same (Dkt No. 84 (“HTC Reply”)).

l. INTRODUCTION

HTC’s Reply is notably different from its ofigal Motion to Sever. HTC'’s original brief
argued for severance basedWwiAV, Verve and the Federal Circuittollateral estoppel law, but
HTC’s Reply makes no reference to any of ¢hasguments, impliedlgcknowledging that this
law is inapplicable. Also, where HTC originally attempted to b&lMail into question gee
HTC Mot. at 7-9), HTC now concedes tHdyMail is good law $§eeHTC Reply at 1-2, 5).
Despite HTC’s midstream correction, the new arguments presented by HTC are still no better
than its old ones. HTC’s motion ultimately faiés one simple reason—HTC failed to show that
its products are “dramatically diffent” from the other defendahtsroducts vis-avis the claims
of the patents-in-suit.

Il. ARGUMENT

HTC’s motion to sever should be denibdcause “[s]everance would not promote
judicial economy,” because “the record befthhe Court does not show that the products ... at
issue are so different that determining infringatm@ one case is less proper or efficient than
determining infringement in multiple cases,” and because there is no evidence “that any
defendant will be so prejudicday joinder that severance is nesary to prevent an inequitable

process or result.’Eolas Tech. Inc. v. Adobe Sys., Jri&010 WL 3835762, *2 (E.D. Tex. 2010),

1 Although HTC now relies oMyMail, HTC apparently misundersids the holdingf that case

as it improperly equates “separatand “dramatically different.” See e.g, HTC Reply at 2
(“Wi-LAN Asserts Separate Categes of Claims Against SepdeaGroups of Defendants with
Separate Categories ofdeucts” (emphasis added)il. at 3 (arguing that handsets and base
stations are “separate and distinbecause they will have septe infringement theories)).
Compare MyMail Ltd. v. America Online, Inc223 F.R.D. 455, 457 (E.D. Tex. 2004)
(distinguishing “separate” acts of infringemdmm “different” acts of infringement).



aff'd In re Google Inc. Misc. Dkt. No. 968, slip op. at &ed. Cir. March 4, 2011) (denying
mandamus petition and finding no abuse of disoneith refusal to sever petitioners’ claimsge
MyMail Ltd. v. America Online, Inc223 F.R.D. 455, 457-58 (E.D. Tex. 2004).

HTC’s current arguments for severance arsilgaummarized—and easily dismissed.
HTC contends that the claims against it shoulddaered from the claims against the other three
defendant grou@sbecause: (1) handsets are differemirfrbase stations; (2) not all of the
patents-in-suit are asserted against eachndafé group; and (3) there is allegedly no
collaboration between HTC arttie other three defendant group§hese arguments fail to
establish that HTC should Isevered from this action.

A. The Handsets of HTC and Sony Ericssoare Similar to the Base Stations of
Ericsson and Alcatel-Lucent Vis-a-Vis the Patents-in-Suit

Each of the Defendants infringe Wi-LAdIpatents by making, using, selling, importing,
or offering for sale handsets or base stattbas among other things, implement certain releases
of the 3GPP standard.SéeCompl. at 1 18, 22, 26, 27, 3B, 42, 46, 50, 57, 61, 65). All of
the accused products comply with the 3GPmRdaed, and compliance with that standard is
central to infringing the asserted patentShus, the accused handsets and the accused base
stations are necessarilyrsiar vis-a-vis the claimef the patents-in-suit.

HTC places great weight on tli@ct that a handset is “ilgputabl[y]” different than a
base station. (HTC Reply at 4). While it iserthat 3GPP compliant handsets differ from 3GPP
compliant base stations, those diffieces are beside the point. Taet of the matter is that both
types of products must be able to transmi aeceive 3GPP-compliant wireless transmissions.
The claims of the patents-in-suit are dirediedhe particular way of receiving and transmitting

data that was ultimately incorporated int@ tRGPP standard. So, proving infringement for

2 HTC does not dispute Wi-LAN'division of the defendants into four defendant groups: HTC,
Sony Ericsson, Ericsson, and Alcateldent. (HTC’s Reply at 1).



either product necessarily tarls understanding hovBGPP requires such transmission and
reception to occur.
HTC'’s analysis omits this crucial step. HT&ls to show that the products are dissimilar

vis-a-vis the claims of the patsan-suit. For example, HTC fails to: (1) identify any specific

differences between its accused handsets anacthesed base stations, and (2) demonstrate why
those differences are relevanttte patents-in-suit. Because HTC has failed to show that its
products are “dramatically different,” HTC’s motion failsSee MyMail 223 F.R.D. at 457
(denying motion to sever because no showing of dissimilarity).

In an attempt to cover its failure to provitéets to support its ntion, HTC tries to point
the finger at Wi-LAN, asserting that “Wi-L)A does not present any evidence to support its
conclusory statement that the accused prodaots ‘quite similar,” other than self-serving
allegations from the Complaint.” (HTC Repht 4). However, WLAN showed that the
Complaint itself establishes that all accused products are similar because all accused products are
3GPP compliant. (Wi-LAN’s Opposition to HTC’s Motion to Sever, Dkt No. 80 (“Wi-LAN
Opp.”) at 5-7, 10§. HTC cites no case suggesting thatM&N needs to provide more evidence
(e.g, Infringement Contentions) in response to an unsupported motgavén. To the contrary,
MyMail, denied a motion to sever because therceatd not show that the products were
sufficiently different. 223 F.R.D. at 457.

Finally, and most importantly, HTC does naintend that its handsets are different than
Sony Ericsson’s handsets. Both HTC and Skngsson are accused of infringing the same
patents via their 3GPP compliant handsets, and thaee is no basis to sever the claims against

HTC from the claims against Sony Ericssomlthough HTC argues that Sony Ericsson’s

® Wi-LAN inadvertently omitted page numbers in this filing and, accordingly, Wi-LAN refers
herein to the page number of the filing (e.g., phds) rather than the page number of the brief.



involvement in the lawsuit shoultbt impact HTC’s Motion to Seves¢eHTC Reply at 4-5), it
is undisputed that the instant case will addresdrifringement and validity of all four patents-
in-suit, whether or not HTC is severed. For tieigson, it would be judidig inefficient to sever
HTC and require two courts to address thecesame issues in two different lawsdits.

B. The Four Patents-in-Suit Are Related,and it is Irrelevant that HTC is Not
Accused of Infringing Each

As Wi-LAN explained, the dur patents-in-suit are very similar and claim related
inventions. (Wi-LAN Opp. at 5.) All of the patts are “related to witess data transmission
(between handsets and base stations) usmavative multiplexing techniques that allow more
devices to communicate using teame frequency spectrum.”ld( at 4.) Moreover, “[t]he
specifications of the asserted patents sharelasi disclosures, identical drawings, common
priority dates and twoommon inventors.” 1¢.)°> Indeed, one of the patents, the 211 patent, is a
direct continuation of another onetbe patents, the '326 patentd.f

HTC does not dispute any of these facts] &TC fails to identify any dissimilarity

between the four patents-in-suit. Rather, GHEimply advocates a rigid rule that would,
apparently, require a defendant to be severgtnaa it is accused of infringing less than every
patent-in-suit. In other words, HTC arguesttlit should be severed because it infringes a
continuation patent (the '211) babt the parent gant (the '326), when bbtof those patents are
at issue. Such a rule would be absurd, =@ cites no case to support its contention that, for

joinder to be proper, each defendant musadmised of infringing every patent-in-suit.

4 “Courts have consistently held that judiceconomy plays a paramount role in trying to

maintain an orderly, effective, administrationjo$tice and having one ttigourt decide all of
these claims clearly furthers that objectivdri re Google Misc. Dkt. No. 968, slip op. at 4
(affirming denial of motion to sever Bolas Tech2010 WL 3835762 (E.D. Tex. 2010)).

> Without basis, HTC asserts that “Wi-LAN admtitsit the 326 and '327 patents are relevant to
base stations and not to handsets.” (HTR&ply at 3). While WALAN has asserted these
patents against base stationsypitldoes not agree these patearts not relevant to handsets.



C. HTC’s Collaboration Argument Misses the Point

HTC would have the Court believe thdyMail requires the defendants to collaborate in
order for them to be properly joinedSgeHTC Reply at 5). Not soMyMail requires that there
must be a “connection or logical relationship kestw the various transactions or occurrences.”
223 F.R.D. at 456. ImMMyMail, this connection or logical laionship existed because the
defendants were accused of infringing a single patent and utilizing shared resédire¢<gl56-

57. Here, this connection and logical relationghsts because the deftants infringe related
patents by utilizing a common standa No more is required.

In addition, HTC has not provideany evidence to show thiadoes not collaborate with
the other defendants.S€eHTC Reply at 4-5). Although HT@cludes a declaration with its
Motion to Sever, the declarant simply asséntst the cell phones identified in the Complaint
“were developed by HTC and were developadependent of the other defendants in this
litigation.” (HTC Mot., Maron Decl. at § 4)Independent development is not the same as no
collaboration on any points. Moreover, evénHTC’s cell phones (i.e., handsets) were
developed independently, therensthing to show that HTC dsenot test its handsets with
Ericsson’s and Alcatel-Lucent’s base stations.is(hxiomatic that a handset must communicate
with a base station in order for a user tacel or receive a phone call.) Finally, although HTC'’s
Motion to Transfer relies heavily on the alldgavolvement and necessity of Qualcomm, HTC'’s
collaboration argument makes no mention of Qoam, its chips, or its involvement with the
other defendants in this case.

ll.  CONCLUSION

For these reasons and for the reasorqdaeed in Wi-LAN’s Opposition to HTC’s

Motion to Sever (Dkt No. 80), the Court shdaleny HTC’s Motion to Sever (Dkt No. 72).
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