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MEMORANDUM OPINION AND ORDER

This claim construction opinion construes thisputed claim termgé U.S. Patent No.
7,953,599 (“the ‘599 patent”). Pidiffs Stragent LLC andTAG Foundation (collectively
“Stragent”) allege that Defendahtimfringe the ‘599 patent. Ehparties have presented their
claim construction positions (Doc. Nos. 346, 352, 355 & 35@n February 28, 2013, the Court
held a claim construction hearing. For theasons stated herein, the Court adopts the

constructions set forth below.

! Defendants include BMW of North America, LLC; Baische Motoren Werke A.G.; Chrysler Group LLC;
Mercedes-Benz USA, LLC; and Mitsubigfiotors North America, IncDefendant Mitsubishi Motors North
America, Inc. has since bedismissed (Doc. No. 374).

2 0n May 8, 2013, after claim construction briefing had completed and thel@olcbnducted larkmanhearing,

the Defendants were severed into separate civil actibihfefendants were then consolidated into Civil Action
No. 6:11cv278 (Doc. No. 379). Any reference to claim trocsion briefing shall refer to documents within Civil
Action No. 6:11cv278.
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OVERVIEW OF THE PATENT

The ‘599 patent—a child of U.S. Pat®&. 7,424,431 (“the ‘431 paté€')—is directed to
a “System, Method and Computer Programod@ct for Adding Voice Activation and Voice
Control to a Media Player.” A command for adi@player is generated by an utterance, i.e.,
voice command.See'599 patent, BSTRACT. The command is then used to control a media
player. Id.

Stragent accuses Defentamof infringing independentlaims 1, 41, and 76, and the
dependent claims therefrom. Independent Clhjrset forth below, contains many of the terms
in dispute (set forth in bold):

1. A computer program produ@mbodied on a non-transitory
computer-readable medium, comprising:

computer code for contrallg a media player adapted for
playing stored music, the mediayer capable of communicating
with a memory, a speaker, and a microphone;

computer code for initializing a plurality of program
variables stored in the memorygetprogram variables including at
least one of artistsongs, or playlists;

computer code for receivingteigger signal;

computer code for recemngy an utterance intended to
control the media player in agsation with the stored music;

computer code for verifying the utterance using the
speaker;

computer code for generating a corresponding command
for the media player Ised on the utterancéhe corresponding
command selected from a command set including at least a
play command, a pause command, a shuffle command, an
artist command, a song command, and a playlist command,;
and

computer code for channeling output of thedia player;

wherein the computer program product is operable such
that the corresponding command enalméeeless control of the
media player.

‘599 patent at 7:55-8:12.



CLAIM CONSTRUCTION PRINCIPLES

“It is a ‘bedrock principle’ of patent law thahe claims of a pate define the invention
to which the patentee is entitled the right to excludetiillips v. AWH Corp.415 F.3d 1303,
1312 (Fed. Cir. 2005) (quotirignova/Pure Water, Inc. v. Safari Water Filtration Sys.,,|881
F.3d 1111, 1115 (Fed. Cir. 2004)). The Court exam@eatent’s intrinsic evidence to define
the patented invention’s scopeld. at 1313-1314;Bell Atl. Network Servs., Inc. v. Covad
Commc’ns Group, Inc262 F.3d 1258, 1267 (Fed. Cir. 2001jhtrinsic evidence includes the
claims, the rest of the spedcifition and the prosecution histoBhillips, 415 F.3d at 1312-13;
Bell Atl. Network Servs262 F.3d at 1267. The Court gives claim terms their ordinary and
customary meaning as understood by one of ordinalhirskhe art at the tira of the invention.
Phillips, 415 F.3d at 1312-13lloc, Inc. v. Int'l Trade Comm’n342 F.3d 1361, 1368 (Fed. Cir.
2003).

Claim language guides the Courtenstruction of claim termsPhillips, 415 F.3d at
1314. “[T]he context in wich a term is used in the assertdaim can be highly instructive.ld.
Other claims, asserted and unasserted, candaradditional instruction because “terms are
normally used consistentlihroughout the patent.”ld. Differences among claims, such as
additional limitations in dependentagins, can provide further guidancel.

“[C]laims ‘must be read in view of the specification, of which they are a pad.”
(quoting Markman v. Westview Instruments, |ng2 F.3d 967, 979 (Fed. Cir. 1995)). “[T]he
specification ‘is always highly levant to the claim construction analysis. Usually, it is
dispositive; it is the single best gaido the meaning of a disputed termd: (quotingVitronics
Corp.v. Conceptronic, Inc90 F.3d 1576, 1582 (Fed. Cir. 1996)¢leflex. Inc. v.Ficosa N. Am.
Corp, 299 F.3d 1313, 1325 (Fed. Cir. 2002). In the dijgation, a patentee may define his own
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terms, give a claim term a different meaningttit would otherwise possess, or disclaim or
disavow some claim scopéhillips, 415 F.3d at 1316. Although ti@ourt generally presumes
terms possess their ordinary meaning, this presom can be overcome by statements of clear
disclaimer. See SciMed Life Sys., Inc. v. Advanced Cardiovascular Sys.242cF.3d 1337,
1343-44 (Fed. Cir. 2001). This presumption doesanse when the patentee acts as his own
lexicographer. See Irdeto Access, Inc. v. EchoStar Satellite C&®3 F.3d 1295, 1301 (Fed.
Cir. 2004).

The specification may also resolve ambigualiaim terms “where the ordinary and
accustomed meaning of the words used in the clokssufficient clarity to permit the scope of
the claim to be ascertained from the words alon&gleflex, Inc. 299 F.3d at 1325. For
example, “[a] claim interpretation that exclsde preferred embodiment from the scope of the
claim ‘is rarely, if ever, correct.’Globetrotter Software, Ina.. Elam Computer Group Inc362
F.3d 1367, 1381 (Fed. Cir. 2004) (quotiigronics Corp, 90 F.3d at 1583). But, “[a]lthough
the specification may aid the court in intetprg the meaning of disputed language in the
claims, particular embodiments and examples appearing in the specification will not generally be
read into the claims.'Constant v. Advanced Micro-Devices, @48 F.2d 1560, 1571 (Fed. Cir.
1988);see also Phillips415 F.3d at 1323.

The prosecution history is another totd supply the proper context for claim
construction because a patentee may dedinterm during prosecution of the patertiome
Diagnostics Inc. v. LifeScan, In®881 F.3d 1352, 1356 (Fed. Cir. 2004) (“As in the case of the
specification, a patent applicant may defiaeterm in prosecuting a patent.”). The well
established doctrine of prosecution disclaitpreclud[es] patentees from recapturing through

claim interpretation specific meanings disclaimed during prosecuti@niega Eng’g Inc. v.



Raytek Corp 334 F.3d 1314, 1323 (Fed. Cir. 2003). Thaespcution history must show that the
patentee clearly and unambiguously disclaimedisavowed the proposedterpretation during
prosecution to obtain claim allowanckliddleton Inc. v. 3M C0.311 F.3d 1384, 1388 (Fed. Cir.
2002);see also Springs Window Fashions LP v. Novo Indus., 828.F.3d 989, 994 (Fed. Cir.
2003) (“The disclaimer . . . must be effectetth ‘reasonable clarity and deliberateness.”)
(citations omitted)). “Indeed, by distinguishing the claimed invention over the prior art, an
applicant is indicating whahe claims do not cover.Spectrum Int’l v. Sterilite Corpl164 F.3d
1372, 1378-79 (Fed. Cir. 1988) (quotation omitted)’As a basic principle of claim
interpretation, prosecuatn disclaimer promotes the publimotice function of the intrinsic
evidence and protects the public’s reliance onnitefe statements made during prosecution.”
Omega Eng’'g, In¢.334 F.3d at 1324.

Although, “less significant than the intrinsic record in determining the legally operative
meaning of claim language,” the Court may rety extrinsic evidence ttshed useful light on
the relevant art.” Phillips, 415 F.3d at 1317 (quotation omitted). Technical dictionaries and
treatises may help the Court understand thelyidg technology and the manner in which one
skilled in the art might use claim terms, kauch sources may also provide overly broad
definitions or may not be indicative bbw terms are used in the patett. at 1318. Similarly,
expert testimony may aid the Coun determining the particulameaning of a term in the
pertinent field, but “conclusory, unsupported assertlmnexperts as to the definition of a claim
term are not useful.”ld. Generally, extrinsic evidence is “less reliable than the patent and its

prosecution history in determirg how to read claim termsJd.



DISCUSSION

L. “the corresponding command selected from a command set including at least a
play command, a pause command, a shuffle command, an artist command, a
song command, and a playlist command’”’

Plaintiff’s Proposed Construction Defendants’ Proposed Construction

computer code for generating one or more | a command selected from a conjunctive set |of
commands for the media player based on thecommands including at least the following:
utterance, the one omnore corresponding play, pause, shuffle, ist, song, and playlist
commands selected from the following
command set: a play command, a pause
command, a shuffle command, an artist
command, a song command, and a playlist
command

The parties dispute whether the “conmuaset” requires computer programming for
generating responses to all six of the listeche@ands or merely one of the six enumerated
commands. BrFF sBRIEF AT 11; RESPONSE AT7. Defendants contend the plain language of the
claims require a reading that the command sestrmclude all of the six commands listed.
RESPONSE AT7. In particular, Defendantggue that Claims 1 and 4dcite “at least” and “and”
to show that the command set must include, airmim, a play, pausehsffle, artist, song, and
playlist command.Id. at 7-8. Further, Claim 76 uses thierases “at least one of” and “or” to
specify that only one of the commands mustirduded in the command set to satisfy the
elements of Claim 76. Such a contrast iairl language indicates éhpatentee intended to
require that the command set of Claimsntl 41 include all of the recited commantt. at 8.

Moreover, Defendants contend that the poosion history makes clear that the command
set recited in Claims 1 and 4lqgtere inclusion of b six commands. During prosecution of the
‘699 patent’s parent, the ‘431 patgetite patentee distinguished aoprart reference, stating that

the reference “failled] to even suggest . . . a command set including a play command, a pause

command, a shuffle command, a playlist commamdartist command, and a song command.”

3 This term is contained in Claims 1 and 41.



Id. at 10-11 (emphasis in original) (citingk& 16-17,ATTACHED TO RESPONSE. Such emphasis
indicates the collective importance of sik commands within the ‘431 patenid. Moreover,
during prosecution of the ‘599 patent, the examimeged that prior adisclosed “a command set
of at least ‘a play command,’ ‘an atticommand,’ and ‘aong command.”ld. at 11 (citing K.
12, ATTACHED TO RESPONSBE. Defendants argue the patmtdistinguished the prior art by
adding the language “at least” afashd” to the claims to highlighthat the limitation requires all
six of the listed commandsd.

Stragent responds that only one command need be sele@®eidr AR 4. In other words,
so long as the command selectedn®e of the following: a play, pae, shuffle, artist, song, or
playlist command, the claim limitation is metd. However, there i®10 requirement that the
computer program include code for generatigia of the commands recited in Claims 1 and
41. Id. Further, Stragent argues the prosecuti@tory merely indicates that the examiner
interpreted the claim language to require generation of only one of the listed commands, and
further, that the command phrase was netied on to distinguish the prior artd. at 5 (citing
Ex. 18, ATTACHED TO RESPONSE. Finally, Stragent maintainsahthe ‘599 patent uses “or” and
“and” interchangeably, signifyinthat only one of the listed conands need be included in the
command set to meet the claim limitation. T’ s BRIEF AT 11 (citing ‘599 patet at claims 28,
68 & 133; 2:33-3:18).

As stated above, the parties disagree whdblieecommand set recit@a Claims 1 and 41
requires at least all six command types, or sinoplg. In short, the command set must include at
least a play, pause, shuffletist; song, and playlist command. élplain language of the claims
requires as much:

computer code for generating a copasding command for the media player
based on the utterance, the corresponding command selected from a command set



including at leasta play command, a pausenomand, a shuffle command, an
artist command, a song commaadda playlist command.

‘599 patent at 8:3-8 (Claim Igmphasis added); 10:41-46 (Claim 4The use of “at least” and
“and” indicate that, at minimum (“at least”),eltommand set must include all of the following
commands: a play command, a pause commagtuffle command, an artist command, a song
command, and a playlist comman8ee Phillips415 F.3d at 1312 (“[T]he words of a claim ‘are
generally given their ordinary and customary niegui (internal citations omitted)). The use of
“and” at the end of the recited lidesignates the list as conjunctivBee SuperGuide Corp. v.
DirecTV Enter., Inc.358 F.3d 870, 885 (Fed. Cir. 2004) (chuing the use of “and” connotes a
conjunctive list).

Moreover, the other claims of the ‘599 patsupport the conclusion that the command
set of Claims 1 and 41 must include, at miam, the six disclosed command types. For
example, Claim 76, while similar to Claims 1 and d4es the disjunctive tadicate that all of
the command types recited are not necessary:

computer code for generating a copasding command for the media player

based on the utterance, the corresponding command selected from a command set

of a plurality of commands includingt least one ofa play command, a pause

command, a forward command, a redsicommand, an on command, an off
command, a shuffle command, a reps@nhmand, a search command, a volume

up command, a volume down conmaaa playlist commandyr a next command.

‘699 patent at 12:47-56 (emphasidded). Claim 76 simply reque&dhat “at least one of” the
listed commands be included in the command setdibjunctive “or” at the conclusion of the
list of command types reinforces the idea thially one of the recited command types must be
included in the command set. Such languadterdi from that used in Claims 1 and 41,

highlighting the conscious choice to digfuish Claims 1 and 41 from Claim 7&ee Phillips

415 F.3d at 1314-15 (“Differences among claims caa bk a useful guide in understanding the



meaning of particular claim terms.”). In otheords, Claims 1 and 41 require certain commands
within a command set and Claim 76 merely resgiiselection of one command type from a
particular list of possible comand types. Thus, the “at least” and “and” language of Claims 1
and 41 signify that all six of the command tgpeust be contained within the command set.

Further examination of the patent claims slowt reflect that “or” and “and” are used
interchangeably, as Stragenggests. Claim 39, which depends on Claim 1, discusses program
variables in the conjunctive: fie computer program product dim 1, wherein the program
variables include &sts, songs, and playlists.” ‘599 patextt10:19-20 (emphasis added). In
contrast, Claim 1 uses the disjunctive “or” describe similar subject matter: “the program
variables including at least one aftists, songs, or playlists.ld. at 7:62-63 (emphasis added).
Thus, to read “and” and “or” as interglgeable would render Claim 39 superfluouSee
Phillips, 415 F.3d at 1315 (“[T]he presence of a depatdi&im that adds a particular limitation
gives rise to a presumption that the limitationquestion is not presit in the independent
claim.”).

Finally, the prosecution histogeof the ‘431 and ‘599 patenhighlight the importance of
the list of particular command types. For example, in prosecuting the ‘431 patent application,
the patentee argued the prior art taught ¢eéocommands including interrupt-type commands
such as skipping, playing, and stopping, in addition to streampeyedommands such as louder,
faster, and forward.” MENDMENT A AT 22-23,U.S.PATENT APPL SER. NO. 11/281,964JAN. 4,
2008),Ex. 16,ATTACHED TO RESPONSE The patentee distinguishétke prior art by emphasizing
particular commands that did not includéerrupt or streaming-type commands:

[The prior art] simply fail[ed] to evesuggest that “after verification of the

utterance, generating arcesponding command for tmeedia player based on the
utterance, the corresponding commaneéaed from a command set including a



play command, a pause command, affhewommand, a playlist command, an
artist command, and a song command.”

Id. at 23 (emphasis in oiigal). It was at this time that the patentee, to head off further
objections from the examiner, amended the clained¢de particular command types, rather than
simply claiming that the method generates mmw@and for a media play&ased on an utterance
(amendments underlined):

after verification of the utterance, generating a correspgncbmmand for [[a]]

the media player based on the utterance, the corresponding command selected

from a command set including a plagmmand, a pause command, a shuffle
command, a playlist command, atisircommand, and a song command.

Id. at 2. Given that the pateat (1) distinguished éhprior art based on nomand types; and (2)
amended the claim to recite a specific set oshm@ands to be included in the command set, the
patentee emphasized the importance of having threnamd set contain the play, pause, shuffle,
playlist, artist, and song commands.

While the prosecution history of the ‘431 p#teby itself, is not limiting, the prosecution
of the ‘599 patent illustrates ahthe command set of Claimisand 41 must, at a minimum,
comprise the play, pause, shuffle, artist, somgl, @laylist commands. Initially, claim 1 of the
‘699 patent application read, in relevantrtpdthe corresponding command selected from a
command set including a play command, aiggacommand, a shuffle command, an artist
command, a song command, a playlist command.” BASENT APPL SER. No. 12/104,207
(APR 16, 2008),Ex. 11, ATTACHED TO RESPONSE Subsequently, the examiner rejected the
application, in part, because the prior art disetb“a command set of at least ‘a play command’,
‘an artist command’, anth song command’.” BTAILED ACTION AT 7, U.S.PATENT APPL SER.

No. 12/104,2071SEPT. 1, 2010),EX. 12, ATTACHED TO RESPONSE In response to the examiner’s

rejection, the patentee amended the claim taidectand” so that the &im subsequently read:
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“the corresponding command selected from mmmand set including a play command, a pause
command, a shuffle command, an artist commanshng command, and a playlist command.”
AMENDMENT A AT 3, U.S.PATENT APPL SER. NO. 12/104,207(FeB. 1, 2011) (emphasis in
original), Ex. 13, ATTACHED TO RESPONSE see also idat 14. The amendmemplies that the
conjunctive list of all six command types withime command set diffenéates the ‘599 patent
from that of the prior art, wbh required, at minimum, a plapmmand, an artist command, and
a song command.

Stragent maintains that the ‘599 patent atswed not due to the conjunctive nature of
the command set, but on alternatewgrds, citing the examiner’s remarks:

Independent claims 1 and 2 appeabaaallowable because the prior art of
record does not disclose or reasonasilygigest a combination for a computer
program product or a sub-system tonttol a media player by utterance for
wireless control of the media playerathinvolves initializing a plurality of
program variables including at least oneadists, songs, or playlists, receiving a
trigger signal, and verifying an uttex@nusing a speaker.tAough it is known to
control a media player by voice in a wees manner to play music, where the
commands include at least a play coamah, and it is sometimes known in the
prior art to receive an audible command to trigger operation, and where it is
sometimes known in the prior art to verdy utterance, the ipr art of record
does not disclose or reasonably suggésbfathe limitations in combination of
initializing a plurality of program variablescluding at least onef artists, songs,
or playlists, receiving a fyger signal, and verifying antterance using a speaker.

DETAILED ACTION AT 7-8, U.S.PATENT APPL SER. No. 12/104,207(MAR. 1, 2011), Ex. 18,

ATTACHED TO RESPONSE While the excerpt above does inde#tat the ‘599 patent would have
been allowed on grounds that didt rely on the command set, tieaminer's comments were in
fact directed to grounds for allowandethe patentee could ovemme the double-patenting
rejection in light ofthe ‘431 patent, the ‘59Patent’s parentSee idat 2, 7. In the same Office

Action, the examiner rejectedl claims “on the ground ofamstatutory obviousness-type double

patenting as being unpatentable over claims 1 to 63 of U.S. Patent No. 7,424,431,” stating the
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claims in the ‘431 and ‘599 patents “are not ptbly distinct from each other because the
corresponding claims of the ['431] patent setHoall of the same liftations as the current
claims.” Id. at 2. The examiner specifically cited,gart, claim 1 of thé599 patent application,
which recited the command set limitation:hét corresponding command selected from a
command set including a play command, aisgacommand, a shuffle command, an artist
command, a song command, and a playlist command .Id. .”

In response to the double paiag rejection, the applicant fitka terminal disclaimer and
once again amended the claim, this time inclgdine “at least” language: “the corresponding
command set selected from a command set including at least a play command, a pause
command, a shuffle command, an artist commanshng command, and a playlist command.”
SUBSTITUTE AMENDMENT B AT 2, 22 (emphasis in original), U.$ATENT APPL SER. NO.
12/104,20MAR. 21,2011),Ex. 14 ATTACHED TO RESPONSE Thus, looking at the prosecution
record as a whole, it does not appear that examiner allowed the ‘599 patent on grounds
alternative to the command set. Rather, in order to “clarify what is claimed,” and to overcome
the double-patenting rejectiongtiapplicant added the “at least” language to the Clai®ek id.
at 22-23.

Accordingly, the plain language of Qfas 1 and 41, in addith to the prosecution
history, dictate thatthe corresponding command selectedrfra command set including at least
a play command, a pause command, a shuffle command, an artist command, a song command,
and a playlist command” be construed as ‘theresponding command selected from a set of
commands including at least the following: playuga shuffle, artist, song, and playlist.”

Further, the list of command-types witthe command set is conjunctive.
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IL. “an assembly coupled to the automobile for receiving power therefrom and
further connected to a media player adapted for playing music, the assembly
including a power unit for providing the power unit to the media player, a
speaker, and a microphone”4

Plaintiff’s Proposed Construction Defendants’ Proposed Construction

No construction necessary a self-contained unit detachably coupled to,
and configured to receive power from, the

automobile, wherein thenit is connected to a
media player adapted for playing music, ano
includes a speaker, a microphone, and a power
unit for powering the media player

Two issues are in dispute with respecthe “assembly” term: whether the assembly is
(1) self-contained and (2) detachably coupledhi automobile. Defendants contend that the
assembly is both self-contained andagéably coupled to the automobileE4RONSE AT18, 20.
According to Defendants, Claim 76 mandates thatabsembly is a structure separate from the
automobile, and therefore the assembly, Whiccludes a power unigpeaker, and microphone,
must be self-containedld. at 18-19. In addition, the specification expressly states that the
assembly is a separate structure that cabuidein or retrofittedto the media playerld. at 19
(citing ‘599 patent at 3:27-29; gires 5 & 6). Defendants furtheite to the prosecution history
to illustrate that the assembly must be a sepastiuctural element. Specifically, the patentee
claimed that the assembly of the ‘599 patectuded its own speaker and microphone, whereas
the assembly in the prior art did ndd. at 21. Finally, Defendants méain that the assembly
should be defined as a separate structure dieroto prevent Stragent from arguing that the
elements of the assembly—the power umticrophone, and speaker—can be dispersed
throughout the automobile, which is amsistent with the specificationd. at 19.

Stragent, on the other handgaes that the term requéreno construction because the

claim language provides the structures reguii@ comprise the assembly: “a power unit for

4 This term is contained in Claim 76.
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providing the power to the media péay a speaker, and a microphone.LTH' s BRIEF AT 8
(citing ‘599 patent at 12:32-33)Moreover, the claim languagkescribes how the assembly is
attached to the other elements of the claim: “cedipb the automobile . . . and further connected
to a media player.”1d. (citing ‘599 patent at 12:29-30). Iladdition, Stragent contends that
Defendants are merely importing unnecessarytdiimons; Claim 76 does not express that the
assembly must be a structure separate from the automtilet 8-9. In fact, the assembly may
be a part of the media player, and therefarneed not be a self-contained urd. at 9 (citing
‘599 patent at 3:24-31)Finally, Stragent maintains that reqog the assembly to be detachably
coupled to the automobile wouldnaer Claims 10 and 50 superfluoud.

As stated above, Stragent asserts that the claim language sufficiently informs the trier of
fact as to what an “assembly” is, and thereftihe, term requires no construction. While the
claim language provides some context, the language does not fully explain that the assembly is a
structure separate from the automobile, eathhan a variety ofcomponents within the
automobile. Consequently, construction is necessary.

Stragent’s chief complaint is that the assinghould not be limited to a “self-contained
unit.” Stragent contends that while sometloé preferred embodiments describe a separate
assembly, Claim 76 does not, and further, the ‘ba&nt discloses thalhe assembly may be
built-in to the media player. LPFF's BRIEF AT 9. Thus, the assembly need not be a self-
contained unit.

While it does not appear that the assembly rbasa “self-contained unit,” the assembly
is indeed separate from both the automobite the media player. The claim language itself
implies that the assembly is a separate element: “an assembly coupled to the automobile . . . .

‘5699 patent at 12:29. If varioumponents of the assembly weeparately integrated into the
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automobile, there would be no netediterate that the assembly ndasl coupled to the vehicle.
Further, the specification notes that “the naeglayer/assembly may be implemented in any
desired environment,” thus expanding the use of the invention beyond the boundaries of an
automobile. See‘599 patent at 4:41-4%ee also idat 5:33-37. For example, “[a]s another
option, the utterance may be re@s utilizing an input device ahuding a wireless device which

can be positioned for optimum voicentrol in an automobile, andoor environment, and/or an
outdoor environment.ld. at 2:46-50.

In addition, the disclosureecites that “the operationsf the method [for providing
wireless control of a media ples} of FIG. 3 may be carried olty the media player itself,
and/or by way of a separate assgntbat is either built-in the nuka player or capable of being
retrofitted on the media player.” ‘599 pateat 3:26-29 (emphasis added). Although the
specification does state that the assemblyatoimy a power unit, speaker, and microphone, may
be built-in to the media player,dflspecification further states tre#tid assembly is “separate” in
such scenarios. Thus, both the claim language and specification note that the assembly is a unit
separate from the automobile.

Moreover, the dictionary definition of “agsbly” connotes a separate structure. An
assembly is “the fitting togethef manufactured parts into a comigleénachine, structure, or unit
of a machine.” MRRIAM-WEBSTERS COLLEGIATE DICTIONARY 73-74 (11th ed. 2003),xE21,
ATTACHED TO RESPONSE Thus, the Court’s interpretatioof “assembly” comports with its
ordinary meaning, as well as the language of the claims and the specification.

While the assembly is a unit separatenir the media player and automobile, the

assembly need not be “detachably coupledtih@’ automobile. Defendants have not provided
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support to persuade the Court to import such &dtron into the claim. Therefore, the Court
declines to do sb.

Accordingly, the term “an assembly couplénl the automobile for receiving power
therefrom and further connected to a media grlagdapted for playing music, the assembly
including a power unit for proging the power unit to the rdea player, a speaker, and a
microphone” means “a separate unit coupled tal eonfigured to redee power from, the
automobile, wherein the separatit is connected to a mediaagker adapted for playing music,
and includes a speaker, a microphone, apol#er unit for powering the media player.”

II.  “trigger signal”6

Plaintiff’s Proposed Construction Defendants’ Proposed Construction

No construction necessary any word capable of initiating a voice
recognition capability

The parties disagree as to whether tifigger signal must be a wor&eePLTFF s BRIEF
AT 12. Defendants contend that tinigger signal is limited to avord that activates the media
player. RSPONSE AT12. According to Defendants, not ong/the inventiordirected to voice
control of a media player, but the embodimeditsclosed in the speahtion are limited to
voice-activated systems using a trigger wotd. at 13 (citing ‘599 patent at 3:51-52; 3:47-57;
5:57-67; 6:53-59; Figs. 4, 7 & 8) Defendants further maintathat “the clear import of the
specification” overcomes any presumption dimi differentiation; bcause every embodiment
within the ‘599 patent describesice activatiordue to a trigger wordjependent claims cannot

claim more than what is diksed in the specificationSee idat 14.

® Moreover, at the claim construction hearing, Defendants agreed to the Court’s proposed iconsthich

omitted the “detachably coupled to” limitation. ARKMAN TRANSCRIPT AT37:13-16 (Doc. No. 367). Further, at

the hearing, “detachably coupled to” didt seem to be a concern for the parties, eclipsed by the issue of whether
the assembly was a separate struct@ee idat 37:20-53:4.

% This term is contained in Claims 1, 37, 41, 74, 76 & 111.
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In contrast, Stragent maintains thatigger signal” require no construction. LRFF'S
BRIEF AT 11. More importantly, Stragent contends thagger signal” should not be limited to a
word, especially because dependent Claimsn8il32 already limit the “tgger signal” recited in
Claim 1 to a “trigger word’or something audibleld. at 12. Thus, the presumption of claim
differentiation dictates that a “trigger wafi is different from a “trigger signal.”ld. Further,
Stragent notes that the specification disclosalliple embodiments where the trigger signal is a
word or a signalld. (citing ‘599 patent at 36-67; 5:55-6:3 & 6:50-62).

The Court declines to limit “trigger signal” toword, as Defendants propose. Claim 1 of
the ‘599 patent recites both aiffger signal” and afutterance,” indicating that the voice control
system may be operable via an utterance éutae trigger signal is not limited to a word:

computer code for receiving a trigger signal;
computer code for receivingn utterance intended to
control the media playan association with the stored music;
computer code for verifying the utterance using the
speaker;
computer code for generating a corresponding command
for the media playdvased on the utterance. .
‘699 patent at 7:64-8:4 (empdia added). The excerpt abolestrates that the command to
control the media player is “based on titeerance,” which connotes vocal delivérgind is in
accord with the many voice-activated embodimdd$endants point out in the specification.
See e.q.'599 patent at 5:4-9 (“a vification speaker 404 for verifiyg utterances received, a

directional microphone 405 for recaig and transferring utterancesagrocessing circuit (not

shown) that translates the utterances intorapetder code capable of being read by the media

player.”).

"“The utterance may aiude any audible worcyumber, and/or sound capablebeing received.” ‘599 patent at
2:40-41.
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Further, the specification notes that a trigggnal could be something other than a word,
such as a lapse in time: “As another option, a time limit (e.g. 120 seconds, etc.) may be utilized
such that if no utterance tketected during operation 712 witithe time limit, the method 700
[providing wireless control of emedia player] may terminate, akown in decision 716.” ‘599
patent at 6:12-14 (referring to Fig. Bge also idat 3:64-67. Moreovethe assembly depicted
in Figure 6 shows buttons associated withF frequency adjustment 506, and/or an FM
frequency display 508 that “inglle up and down arrows on the front of the assembly . . . and
may also include left and right channel programming capabilitiek.at 5:44-47; 4:62-67; Fig.

6. These buttons could likewiseeate a trigger signal. Givenaththe specification explicitly
describes a situation where the method for pliog wireless control o& media player may
include responses to a nonverbal signal, it wdnd improper to limit “trigger signal” to a word.

The prosecution history does not compel a coptrasult. In its remarks, the patentee
stated that “computer code for receiving agegsignal” “may include, but is not limited to,

receiving an_audible commant trigger operation.” &BSTITUTE AMENDMENT B AT 23

(emphasis in original), U.SPATENT APPL SER. NO. 12/104,207(MAR. 21, 2011), EX. 14
ATTACHED TO RESPONSE The application was subsequently allowBdASONS FORALLOWANCE

AT 2, U.S.PATENT APPL SER. NO. 12/104,2071APR. 7,2011),EX. 19 ATTACHED TO RESPONSE
Thus, neither the specification ritve prosecution history reflect aeak intent to restrict “trigger
signal” to a word.See Arlington Industries, Inw. Bridge Fittings, InG.632 F.3d 1246, 1254
(Fed. Cir. 2011) (“[E]Jven where a patent ddses only a single embodiment, claims will not be
read restrictively unless the patee has demonstrated a clear intention to limit the claim scope
using words or expressions of nii@st exclusion or restrictn.”) (internal citations omitted);

Libel-Flarsheim Co. v. Medrad, Inc358 F.3d 898, 906 (Fed. Cir. 2004). Defendants do not
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point out any clear disclaimer within the sp&@atfion or the prosecution history that would
dictate a claim construction contrary to ttlaim language. Thus, both the specification and
prosecution history support a reading wherettigger signal may be anaudible indicator.
Moreover, Claims 31 and 32—which ballkepend on Claim 1—present a presumption
that the trigger signal is naokquired to be a word.See Phillips 415 F.3d at 1315 (“[T]he
presence of a dependent claim that adds a pktiimitation gives rise to a presumption that
the limitation in question is not present inetindependent claim.”). “This presumption is
‘especially strong when the limttan in dispute is the only eaningful difference between an
independent and dependent claim, and one panygisg that the lintation in the dependent
claim should be read intthe independent claim.”Retractable Technologie$nc. v. Becton,
Dickinson and C.653 F.3d 1296, 1312 (Fed. Cir. 2011pder, J., dissenting) (citifgunRace
roots Enter. Co., Ltd. v. SRAM Caor336 F.3d 1298, 1303 (Fed. Cir. 2003)). Claim 31 states
that “the trigger signal is aude,” and Claim 32 states théhe trigger signal includes an
audible trigger word.” ‘599 paie at 9:59-63. Because thedependent claims add limitations
that further narrow Claim 1, specifically, the “abi@’ and “word” limitations, the presumption
of claim differentiation favors a reading & “trigger signal” need not be a wor8ee Digital-
Vending Serv. Int’l, LLC v. Univ. of Phoenirg., 372 F.3d 1270, 1275 (Fed. Cir. Mar. 7, 2012)
(“[C]laims are interpreted with an eye toward giyieffect to all terms in the claim.”) (internal
citations omitted)Retractable 653 F.3d at 1312 (Rader, J., dissentihy)pva/Pure Water, Inc.
381 F.3d at 1119 (“[A]ll claim terms are presumed to having meaning in a claim.”).
Defendants cite tdRetractable for the proposition that the presumption of claim
differentiation is overcome because “every embudit and every drawing of the ‘599 patent

exclusively describes voice actfian via a ‘trigger word.” RSPONSE AT14. However, as
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illustrated above, the specification discloses s@axamples of inaudible trigger signals, i.e.,
trigger signals that are not words. Further, “[tHems of a patent define the invention to which
the patentee is entitletthe right to exclude.Phillips, 415 F.3d at 1312 (quotingnova/Pure
Water, Inc, 381 F.3d at 1115). While the claims mustrbad in light of the specification, the
disclosures within the specifitan do not overcome the “bedropkinciple” that the claims, not
the written descriptiondefine the invention.d. at 1312, 1315, 1327 (holding that a baffle may
be at a right angle despite no such disclosutbearspecification). To dotherwise would be to
improperly import a limitation from the sepification into the claims. Thu®etractableis
inapplicable under these circumstances; this isarstuation where “a corary construction [is]
dictated by the written desctipn or prosecution history.See Retractab)e&53 F.3d at 1305.

Consequently, the Court concludes that a trigger signal is not necessarily a word. Having
resolved the parties’ claim scogespute, the Court finds that wonstruction is necessary for the
term “trigger signal.” See O2 Micro Int'| Ltd. vBeyond Innovation Tech. C&21 F.3d 1351,
1362 (Fed. Cir. 2008).

IV. “wireless control”®

Plaintiff’s Proposed Construction Defendants’ Proposed Construction

No construction necessary use of the media play without hardwired

controls

alternatively, control of the media player
without hardwied controls

The central dispute is whether all control the media playemust be wireless.
Defendants argue that “wireless control” meanghaut hardwired controls,” which reflects the
patent’s invention: the ability to control the meghlayer wirelessly, i.evia voice recognition.

RESPONSE AT15-17. While Stragent does not disputat thwireless” means “without hardwired

8 This term is contained in Claims 1, 41 & 76.
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controls,” Stragent maintains that Defendapi®giposed constructions may be misinterpreted to
mean that (1) the media player itself cannot rewehardwired contralsonnections; and (2) the
media player must always be controlled wirelessly.TFPs BRIEF AT 14-15. To that end,
Defendants clarify that its proposals do not reqtheg all aspects of the media player need be
wireless or that all control othe media player is wireless. E®ONSE AT17. Rather,
Defendants’ constructions simply emphasize thassttstem “is ‘operable’ so as to ‘enable’ the
user to control the media player withdw#tving to use hardwired controlsld.

Stragent contends that thene*wireless control'will be easily undetsod by a jury, and
therefore, the term requires no constructiorePtR AT 8. The Court agrees. In general, the
parties do not seem to present a claim scopputi, having clarified arguments within the
briefing. However, to the extent an issue remmaihe Court finds that the media player may be
equipped with hardwired controls thaty control the media player.

As stated above, the preferred embodimestidses the use of hardwired buttons that
may be used to control the media play&eesupra SECTION Ill.  Specifically, buttons may be
used to adjust the FM frequenc$ee'599 patent at 5:44-47; Figs. 4 & &c¢cord id.at 2:52-53
(“media player may include an iPod®”). Theespication discloses the FM frequency-adjusting
buttons in conjunction with a method for controllithgg media player by wireless means, in this
case, via utterancesld. at 5:31-33 (“a media player in connection with an assembly for
receiving utterances”). Thus, as the specificatiotes, and as Defendants concede, the ability to
control the media player via twired controls, i.e., buttonsloes not preclude the ability to
control the media player via wiless controls or voice commands.

The prosecution history furtheupports such a reading. Raintiff's PCT application,

the patentee noted that “any voice commaralnseans for wireless control.” PCT/US05/41640
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(APR 2005),Ex. 2 AT V.2.,ATTACHED TOPLTFF SBRIEF. Thus, an audible command can control
the media player; however the patentee’s conmnu®mes not preclude the use of hardwired
controls to manipulate the media player. the examiner’'s statement for allowance, the
examiner commented that the prior art, whigted dials, buttons, dntouch screens,_“only
disclosed hardwired control of the megilayer,” contrary tahe ‘599 patent. BSPONSE AT16
(emphasis in original). Specifically, the examistated that the “the media player [disclosed in
the prior art] is not provided for wireless canitto generate a casponding command based on
an utterance. That is, there is nothing thaggests speech recognition for controlling a media
player by a command based on an utterance or for wireless contEXSORS FORALLOWANCE

AT 2, U.S.PATENT APPL SER. NO. 12/104,207APR. 7,2011),EX. 19 ATTACHED TO RESPONSE
Not only did the examiner point out that the prot did not use wireless control at all, but the
examiner implied that such wless control occurred via an utteca. Such an observation does
not preclude the coexistencetardwired buttons and wirelessntrol of the media player.

Finally, the Court finds thatonstruction of the term “waless control,” as Defendants
propose, would confuse the jury. Defendantgpmsals could potentially mislead the jury into
thinking that the media player mstube void of any hardwired coots. As stated above, neither
the specification nor thprosecution history supposuch a reading. Thefiore, the Court finds
that control of the media player may bendaocted by both hardwired and wireless means.

Accordingly, the Court finds that no consttion is necessary féwireless control.”

999

V. “computer code for verifying the utterance using [utilizing] the speaker
Plaintiff’s Proposed Construction Defendants’ Proposed Construction
No construction necessary computer code for replaying the utterance for

the user who providgthe utterance and
allowing the user to eithexccept or reject the
utterance

% This term is contained in Claims 1, 41, 76 & 96.
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Stragent takes issue with Defendamisbposed construction because it unnecessarily
imports two limitations, requiring that the computerde: (1) replay the utterance for the user
and (2) allow the user to accept or reject the utterancesFB BRIEF AT 18. Stragent notes that
many of the dependent claims disclose suchtdiions, and therefore ¢se requirements should
not restrict the independent claimkl. at 17-18. Further, Defendants’ proposal limits the term
to a preferred embodiment dissed in the specificationd. at 18.

Defendants argue that verifying the utteraremguires playback of ¢hutterance in order
to confirm the utterance was properly receivadd subsequently, feediiafrom the user to
verify that the replayedtterance is correct. HRPONSE AT25. This two-stepprocess is disclosed
in the specificationld. at 26 (citing ‘599 peent at 5:11-20).

Defendants cite to a portion of the speciima that notes the uti@nce is replayed and
then either accepted or rejectecnder to verify the utterance:

In use, the utterance may be verifiedrbplaying the utterance for the user who

provided the utterance and allowing the user to either accept or reject the

utterance. For example, in playing tiiéerance back for the user, the user may

be prompted to either state “yes” or “nolf the user rejects the utterance, the

user may then be prompted to give the utterance again. In this way, the verifying

may allow for the adjusting of the received utterance if it is not verified. Of

course, any type of verification procasgy optionally be utilized for verifying

the utterance.

‘699 patent at 5:11-20. While the majoriof Defendants’ proposedonstruction is taken
directly from the specification, Defendantproposal is nonetheledsnited to a preferred
embodiment of the invention. Moreover, tpertion of the specifiation Defendants cite
elaborates that “any type ofrification process may optionallye utilized for verifying the

utterance.” Id. at 5:18-20. Thus, the replay and adfrefect limitations Defendants propose

unduly limit the claims—contrary to the specificamt—and therefore th&€ourt declines to
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import these limitations into the claim$See Arlington Indus632 F.3d at 1254Phillips, 415
F.3d at 1323 (cautioning against configiclaims to preferred embodimentkibel-Flarsheim
358 F.3d at 906 (refusing to limit the claims the single embodiment described in the
specification).

In addition, the claims simply require “cputer code for verifying the utteranceSee
e.g.,'599 patent at 8:1-2. Thadain language of the claim doest require addional limitations
such as replaying, accepting, ojeting the utteranceMoreover, many afhe dependent claims
further limit the independent claims to incluttee replay, accept, and reject limitations. For
example, Claim 17, which depends on Claim 1 {atarmediary dependent claim 16), recites:
“The computer program of claim 16, whereire tbomputer program product is operable such
that a user is allowed to accept or reject therahce outputted via the speaker.” ‘599 patent at
9:5-8; see also id.at 13:46-49 (Claim 95). Thus, & 17 already narrows Claim 1 by
disclosing the additional accept/reject limitai Defendants propose. Similarly, dependent
Claims 96 and 97 iterate the rapllimitation: “The system oflaim 76, wherein the verifying
includes playing a word cosponding to the utterancegd. at 13:50-51 (Claim 96) and “The
system of Claim 96, wherein éhplaying includes replaying.”ld. at 13:52-53 (Claim 97).
Because the dependent claims recite the reglegept, and reject limitations, the doctrine of
claim differentiation creates a presumption that these limitations shall not be read into the
independent claims.

Having resolved the parties’ claim scope disptihe Court finds that no construction is
necessary for the term “computer code for vemnifythe utterance using [utilizing] the speaker.”

See 02 Micrp521 F.3d at 1362.
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VI. “media player”10

Plaintiff’s Proposed Construction Defendants’ Proposed Construction
No construction necessary any portad@ware and/or hardware capable
of outputting any sort of media

The parties dispute whether the media player must be portable. Stragent contends that
the media player need not be portable, espedralight of the specification’s disclosure that the
media player may be built-in to statiary devices, such as servers.THP'S BRIEF AT 15-16
(citing ‘599 patent at 2:52-63%ig. 1). Stragent further maiita that the claims of the ‘599
patent sufficiently describe the media plagech that no construction is necessddy.at 15.

To the contrary, Defendants propose tha&t platentee acted as its own lexicographer,
providing a special definition of media playere4RONSE AT22. In particular, Defendants point
to the specification where @¢hpatentee discloses that thedia player is portableld. at 22-23
(citing ‘599 patent at 2:52-55)Moreover, the specification peatedly discloses embodiments
where the media player is aroid, which is a portable devicdd. at 24-25 (citing 3:15-25; 5:23-
24; 5:39; Figs. 5 & 6).

Defendants are correct that thigecification identifies an iPod astype of media player.
However, while an iPod, or something san may be the preferred embodiment, the
specification does not limit the media player=n iPod or other portable device:

In the context of the present description, a media planggtinclude an iPod®, a

portable satellite radio play, and/or any portable software and/or hardware

capable of outputting any goof media [e.g. audible media (e.g. music, news,

non-fiction information, fictonal stories, etc.), visuahedia (e.g. pictures, video

in the form of movies, newgrogramming, etc.), etc.].

Still yet, as an optiorthe media player may be used in conjunction (e.qg.
built-in, retrofitted with, coupled to, etc.) [th] any desired device including, but

not limited to a cellular phone, personal digital assistant, etc. (e.g. see, for

exampleany of the devices of FIG, &tc.). Of course, is contemplated that the
media player may furthdre a stand alone product.

10 This term is contained in Claims 1, 41, 44, 51, 76 & 77.
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‘599 patent at 2:52-65 (emphastidad). The portion of the speciition cited above states that
a media playemaybe an iPod or otleportable device, expressing that a media player is not
confined to such examples. Moreover, the dmale notes that the media player may be “built-

. any desired devigacluding . . . any devices of FIG. 1Such devices of Figure 1 include
a server device and @esktop computer.Id. at 1:64-2:7. Theseypes of devices are not
necessarily portable, and further, the speciftcaarticulates that “angf the foregoing devices
[server device or desktop computer] in the presetwork architectureQD, as well as any other
unillustrated hardware and/or software, mayeogipped with voice control of an associated
media player.”Id. at 2:4-7. Thus, the specification cemplates that the media player may be
built-in to a non-portable device, suchaaserver or desktop computer.

"~ Accordingly, to construe “media player” asportable device would unnecessarily limit
the claim language. Further, the Court findst thmedia player” will be easily understood by a
layperson. Having resolved thmarties’ dispute, the Court concludes that “media player”
requires no construction.

CONCLUSION

For the foregoing reasons, the Couwltjgts the constructions set forth above.

So ORDERED and SIGNED this 3rd day of July, 2013.

/ J OHN D. LOVE

UNITED STATES MAGISTRATE JUDGE
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