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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION

BLUE SPIKE, LLC,
Plaintiff,

V.

Civil Action No. 6:12ev-499-MHS-CMC

TEXAS INSTRUMENTS, INC., et

al.,

Defendants.

w W W W W W W W W W N

MEMORANDUM OPINION AND ORDER
The aboveeferenced case was referred to the undersigned United States Magistrate

Judge for prdrial purposes in accordance with 28 U.S.C. § 6Béfore the Court ardudible
Magic’s Opening ClaimConstruction Brief (Dkt. No. 1698), Blue Spikassponse (Dkt. No.
1753, and Audible Magic’s reply (Dkt. No. 1774 Also before the Court are the parties’ Local
Patent Rule (“P.R.”)-8 Joint Claim Construction anddfreamg Statement (Dkt. No. 16Y4and
P.R. 45(d) Joint Claim Constation Chart (Dkt. No. 1789

A claim construction hearing, in accordance wiflarkman v. Westview Instruments,
Inc., 52 F.3d 967 (Fed. Cir. 1995) (en baraff;d, 517 U.S. 370 (1996)yas hedl in Tyler on
October 1, 2014 After hearing the arguments of counsel and reviewing the relevant pleadings,
presentation materials, other papers, and case law, the Court finds the dispusedftdren

patentsin-suit should be construed as set forth herein.
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l. BACKGROUND
Audible Magic assestthat Blue Spike infringes claim 1 of United States Pabémt
6,834,308 (the ‘308 Patent”) The ‘308 Patent iditled “Method and Apparatus for Identifying
Media Content Presented on a Media Playing Device,” and was filed on Febry@300 The
‘308 Patent generally reladoa system and method that identifies media contegt @& song)
madeavailable on a media playérThe specification discloses taking media content available
on a client media player and creating analyticalrepresentation of that content according to
certain characteriies, whichcan include acoustic features over aegi time period. ‘308 Patent
at 2:485:9. As set forth in claim 1, the analytical representation of the received content
comprises a digital fingerprint that is compared to a collection of fingerprimisier to identify
the content in questiorid. Based on this comparison, the ‘308 Patent discloses obtaining
content related data, such as the name of the song or name of the artist perfornang.tde s
That content related data is then displayed on the client media pthyer.
Audible Magiccontend that Blue Spike infringes claim 1 of the ‘3@&tent. Claim 1
recites the following elements (disputed terms in italics)
1. A method for identifying media content presented chieat
media playeccomprising:
creating an analytical representation from a segment of media

content of a recording presented on sei@gnt media
player, wherein said media content is audio data for a

! The Atstract of the ‘308 Patent follows
A system and method for identifying media content presented over a media
playing device. The media content, such as, such as audio and/or video, is either
available digitally or digitally sampled. The media content is sampled toagene
a media sample or analytical representation of the media content. The media
sample is compared to a collection of sampled (or represented) media content to
identify it and to ascertain information related to the samples fMiedia content
related information is then presented to the user via a display means on the media
player. The media player then presents the user specific and related actions that
are based upon the information presented and allows the user to dixectlyee
their choice of actions.
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song, said segment of said media content is a
predetermined portion of said media content present on
said media player and said analytical representation is a
digital fingerprint of said segment measuring
acoustical/perceptual features of said segment;
comparing said analytical representation to a collection of
analytical representation foreference sampled media
contentto obtain contentelated data from said collection
of analytical representations of reference sampled media
content wherein said content related data includes at least
one of a group consisting of a song title, artistqrering
said song, and title of an album including said song; and
presenting said contemelated data on said client media
player.
Il. APPLICABLE LAW
The claims of a patent define the invention to which the patentee is entitleghihtor
exclude. Phillips v. AWH Corp.415 F.3d 1303, 1312 (Fed. Cir. 2005) (en banc). Claim terms
are given their ordinary and customary meaning to one of ordinary skill in thetlaet thihe of
the invention, unless there is clear evidence in the patent’'s specification aupimsistory
that the patentee intended a different meanilg.at 131213. Claim construction is informed
by the intrinsic evidence: the patents’ specifications and file histoteesat 131517. Courts
may also consider evidence suchdagionary definitions and treatises to aid in determining the
ordinary and customary meaning of claim terng. at 1322. Further, “[o]ther claims, asserted
and unasserted, can provide additional instruction because ‘terms are normallgnsiste oy
throughout the patent.”SmartPhone Techs. LLC v. Research in Motion Cdtp. 6:10CV-74-
LED-JDL, 2012 WL 489112, at *2 (E.D. Tex. Feb. 13, 2012) (citddlips, 415 F.3d at 1314).
“Differences among claims, such as additional limitations in degendaims, can provide
further guidance.”"SmartPhong2012 WL 489112, at *2.

A court should “avoid the danger of reading limitations from the specification hieto t

claim[s].” Phillips, 415 F.3d at 1323. For example, “although the specification oéecrides
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very specific embodiments of the invention, [the Federal Circuit has] repeatadied against
confining the claims to those embodimenttd” The Federal Circuit has “expressly rejected the
contention that if a patent describes only a singieaiment, the claims of the patent must be
construed as being limited to that embodimentld. This is not only because of the
requirements of Section 112 of the Patent Act, but also because “persons of akiiharyhe

art rarely would confine their definitions of terms to the exact repragamgadepicted in the
embodiments.”ld. Limitations from the specification should only be read into the claims if the
patentee “acted as his own lexicographer and imbued the claim terms with a parigatang

or disavowed or disclaimed scope of coverage, by using words or expressions @smanif
exdusion or restriction.” E-Pass Techs., Inc. v. 3Com Cqrp43 F.3d 1364, 1369 (Fed. Cir.
2003) (citations omitted)Thorner v. Sony Computer Entm’'t Am. LL&69 F.3d 1362, 1367
(Fed. Cir. 2012).

Similarly, the prosecution history may not be used to itiferintentional narrowing of a
claim absent the applicant’s clear disavowal of claim cover&gerGuide Corp. v. DirecTV
Enters., Inc. 358 F.3d 870, 875 (Fed. Cir. 2004) (citations omitted). “To be given effect, such a
disclaimer must be made withasoonable clarity and deliberateneskl”

Guided by these principles of claim construction, this Courctirggs attention to the

patentin-suit and the disputed claim terms.

. LEVEL OF ORDINARY SKILL IN THE ART
It is well established that patents areerpreted from the perspective of one of ordinary
skill in the art.See Phillips415 F.3d at 1313 (“[T]he ordinary and customary meaning of a claim
term is the meaning that the term would have to a person of ordinary skill in the arttiargaes

the tme of the invention, i.e., as of the effective filing date of the patent application.”). The
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Federal Circuit has advised that the “[flactors that may be considered imihatgrthe level of
skill in the art include: (1) the educational level of the inventors; (2) the type of pr®ble
encountered in the art; (3) prior art solutions to those problems; (4) the rapidity with whi
innovations are made; (5) sophistication of the technology; and (6) educatiorofleastive
workers in the field."Env’'tl Designs, Ltd. v. Union Oil Co. of Californjar13 F.2d 693, 696
(Fed. Cir. 1983). “These factors are not exhaustive but are merely a guidertoidieig the
level of ordinary skill in the art.Daiichi Sankyo Co. Ltd. v. Apotex, In601 F.3d 1254, 1256
(Fed.Cir. 2007).

In the claim constructiobriefing related toBlue Spikes Patents Blue Spikeproposes
that a person of ordinary skill in the art would have a Master’'s degree in compeateresor
computer engineering, or equivalent experience, as well as two yearseegpan the field of
digital fingerprinting and cryptography. (Dkt. No. 1700 af 7lj a related motion, Defendants
submitted declarations of three experts, each of which opine on the level of ordifiarythlei
art’® SeeDkt. No. 17524 (Declaration of Kevin Bowyer, PH.D.); Dkt. No. 1762Declaration
of John Snell); Dkt. No. 1758 (Declaration of Dr. Matthew Turk)Dr. Bowyer opineghat a
person of ordinary skill in the art would haw# least a Bachelor's degree ireérical
Engineering,Computer Science, or an equivalent degree, with a background and at least two
years’ experiencén the fields of signal or image processing, biometric identification, and/or
related fields(Dkt. No. 17524 at 7.) Mr. Snell opinethat a person of ordinary skill in the art
would haveat least a Bachelor's degree in Electrical Engineering, Computer Science or an

equivalent degree, with at least two years of signamaige processing experien¢®kt. No.

% Unless otherwise indicated] &itations todocumentdiled with the Court are to thECF page
number assigned by the Court’s filing system.

% The related motion is Defendants’ Motion for Summary Judgment of InvalidigoBas
Indefiniteness Under 35 U.S.C. § 112(b) (Dkt. No. 1752).
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17526 at 9.) Finally, Dr. Turk opines that a person of ordinary skill in the art would dtave
least a bachelor’s degree in electrical engineering, computer science, @aagudegree, with a
background and at least two yeaggperience in signal processing, image processing)diric
identification, or a related fieldDkt. No. 1752-8 at 8.)

Having consideredhe parties’proposalsand the factors that may be considered in
determining the level of skill in the art, the Court finds that a person of ordinakynsthle art
would have at least a Bachelor's degree in electrical engineering, computer science, or
equivalent degree, with a background and at least two yegpgrience in signal processing,

image processing, biometric identification, or a related field.

IV.  CONSTRUCTION OF AGREED TERMS
During the claim construction hearing, the Court provided the parties with proposed
constructions for the disputed terms/phrases. The parties agreed to the Court’sdpropose

construction for the following terms:

Claim Term/Phrase Agreed Construction

“reference sampled media content plain and ordinary meaning

“segment of media content” plain and ordinary meaning
“measuring acoustical/perceptual including measurements of acoustical/perceptu
features of said segmént features of said segment

Regarding the termireference sampled media conterit,the termappears in claims 1,
2, 911, and 15 of the ‘308 Patent. The Court finds that the term is used consistently in the
claims and is intended to have the same meaning in each cldenCourtfurtherfinds that the
claim language explicitly construes “media content” to mean “audio data for & soalghat
the specificatiorfurtheridentifies the sample media content eference sampleSee, e.9.308

Patent at 8:3916 (“The lookup unit 42 carries out the operation of receiving media samples
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from the client media player 14 and comparing the media samples to a collection tddsamp
media content (reference samples).”).

The Court also finds that Blue Spiketsiginal construction confused the issue by
considering only the words “reference sampled media,” and not the entirenélenwhich the
words appear i, a collection of analytical representation of reference sampled media
content”). Moreover, the Court rejects Blue Spike’s argument that the term should be abnstrue
to require “stored” reference sample. There is no requirement that the claim recyte ever
possible aspect of the disclosed embodiments. Accordingly, the &yeds with the parties
that the term*“reference sampled media content’should be given itplain and ordinary
meaning. To the extent that Blue Spike contends that the plain andapydmeaning requires
“stored” reference samples, the Court rejects this argument.

Regarding the phrasesegment of media content, the phrase appears in claim$,19,

11, 13, and 15 of the ‘308 Patent. The Court finds that the phrase is used consstietly
claims and is intended to have the same meaning in each daienCourtfurtherfinds thatthe
claim language explicitly construes “segment of media content” to mean “pradetdrportion
of said media content.” Thus, a “segment” must be adgisFmined portion.”

The Court further finds that the patergedid not make a clear and unmistakable
disclaimer that a segment could not be an entire recor@mgga Eng'g, Inc. v. Raytek Carp.
334 F.3d 1314, 1325326 (Fed. Cir. 2003)“[FJor prosecution disclaimer to attach, our
precedent requires that the alleged disavowing actions or statemeletslurang prosecution be
both clear and unmistakable.8ge also Home Diagnostics, Inc. v. LifeScan, Bfg1, F.3d 1352,
1358 (Fed. Cir. 2004) (“Absent a clear disavowal in the specification or the prosecutioy, hist

the patentee is entitled to the full scope of its claim language.”) Insteddstinguishing the
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prior art, the patentsalisclaimed using measurements to identify an entire audio CD. (Dkt. No.
1753, Ex. 2 at AUDMAGO00000163). Specifically, the patentees stated the following:

In Roberts,Figure 2 block 34 describes a “unique CD ID”, unigue to the entire

CD (col. 2, lines 4%0). Roberts uses these measurements to identify an entire

audioCD (col. 2, lines 450). For instance, if the same media content is burned
onto another CD, then the identifiers used by Roberts are completely changed.

(Dkt. No. 1753, Ex. 2 at AUDMAGO00000163). Thus, the patenthginguished the prior art
based on # requirement ofphysical embodimeat Indeed, the patentea@rgued that “[o]ne
advantage of the Applicants’ step of creating the analytical representatidhai the
identification relies on the data that is the media content and does not changesimésgering
process. Rather than identifying an entire CD as a unit, Applicants’ stepatihg the analytical
representation identifies the media content regardless of the physical erabtsdi (Dkt. No.
1753, Ex. 2 at AUDMAGO00000163). Thus, the Caamot persuaded th#ie patenteemade a
clear and unmistakable disclaimer that a segment could not be an entirengecAatordingly,
the Court agrees with the parties that the phrasgment of media conteritshould be given its
plain and ordinary meaning. To the extent that Blue Spike contends that the plain and
ordinary meaning excludes a segment from being an entire recording, the Cettd tRjs
argument

Regarding the phraseneasuring acoustical/perceptual features of said segmenthie
phraseappears in claims 1, 9, 11, 13, and 15 of the ‘308 Paférg. Court finds that the phrase
is used consistently in the claims and is intended to have the same meantigclaga. The
Court further finds that claim 1 indicates that the recited “digital fingerprint” includes
measurements of acoustical/perceptual features of the recited “segment.” If tta¢ digi
fingerprint did not include these measurements, then the “comparing said ahalytica

representation to a collectionf analytical represeation’ could not occur because the
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“analytical representation” that is compared in this step includes the rediggg@l“fingerprint.”
SeeClaim 1 (“said analytical representation is a digital fingerprint of said seigjine

Likewise, the specification states that “the media sample created by the sanmiling u
comprises a ‘digital fingerprint,” which in an exemplary embodimentides sampling a sound
file “according to its acoustic/perceptual features over time.” ‘308 Patenb&i6B. In other
words, the recited “digital fingerprint” includes measurements of acaligterceptual features
of the segment.For at least these reasgrithe Court agrees with the parties that the phrase
“measuring acoustical/perceptual features of said segmentSshould be construed as
“including measurements of acoustical/perceptual features of said segmént.

With this understanding, the Court hereby adopts the agneea constructionBsted in

the table above.

V. CONSTRUCTION OF DISPUTED TERMS

A. “client media plagr’

Disputed Term| Audible Magic’s Proposal Blue Spike’s Proposal

“client media | Plain and ordinary meaning. | “End user’'s media player”

player Not the media player of a person or entity
providing the service.

1. The Parties’ Position

The paties disputewhether the ternfclient media fayer” should be construed as an
“end user's” media player Audible Magiccontends thathe specification explicitly defines a
media player through opaandced exemplary language. (Dkt. No. 1698 at 13hQug according
to Audible Magic,the term“client” is not an “enduser” but rather any device used to carry out
the claimed invention. (Dkt. No. 1698 at.)l3 Audible Magic notes that thespecification
describes a first embodiment that includes “lookup server 12 and abheaslient media player

14.” (Dkt. No. 1698 at 4) (quoting ‘308 Patent &:53-55) Audible Magicfurther noteghat
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the specificatioralso provides a secorambodiment where the database of media content may
reside on the client device rather than geparate lookup server. (Dkt. No. 1698 ak (biing
‘308 Patent at 4:53%4) Audible Magicfurtherargues that the specification notes that “client”
means nothing more than the devideki( No. 1698 at 14)(citing ‘308 Patent at 6:129).
Thus, accating to Audible Magi¢neither the specification, nor claim 1, limits the “client media
player” to one operated by an “ender.” Audible Magic further argues that claim 14
demonstrates that the patentee knew how to claim “user initiated” actions vp#ttrés the
“client media player,” and that claim 1 contains no such limitatidkt.(No. 1698 at 14.

RegardingBlue Spikeés corstruction Audible Magic argues thatimproperlysubstitute
“end user’s™for “client.” (Dkt. No. 1698 at 15.) Audible Magcontendsthat the specification is
clear that a “client media player” can be any device coupled to the lookup server that is capabl
of executing the client engineDKt. No. 1698 at 15 Audible Magic further arguethat Blue
Spike’s construction isicorrect becauseis not clear what “the service” is referring to and how
“a person or entity” provides such a servi@kt. No.1698 at 15 Audible Magic notes that the
word “service” does not appear anywhere in the claims of the '308 Patent. (Dkt. No. 1698 at 15
Audible Magic further argues that is no support for an argument that a sigle annot
perform the entire metho@Dkt. No. 1698 at 15 According to Audible Magic, the “client
media player” can perform the “creating,” “compayf and “presenting” steps alaim 1. (Dkt.
No. 1698 at 15.)

Blue Spikeresponds that the ‘308 Patent is entirely dependent on an end user’s client
media player.[Dkt. No. 1753 at § Blue Spike arguethatthe specification describes the “client
mediaplayer” as a computer or PDA in the prior-afioth of which would be operated by an

end user. (Dkt. No. 1753 at 6) (citing ‘308 Patent at-320¢ Blue Spike further argues that the
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specification’s description of the invention indicates that the “client media playay be
“cellular or mobile phones, portable media players, and fixed media players inchrthiap
broadcast receivers (such as car stereo, home stereos, televisionsamfpiegkx—devices
operated by an end user. (Dkt. No. 1753 at 6) (quoting ‘308 Patent at 3:4-8).

Regarding the two embodiments disclosed in the specification, Blue &pikes that the
first embodiment describes an end user’s computer system. (Dkt. No. 175@3@B86yatent at
3:27-29) Blue Spke thenargues thatthe £cond embodimertiffers from the first only in that
the database is also stored on the end user’s client media pRkerNe. 1753 at 7)(‘308
Patent at 4:535) Thus, according to Blue Spike, all of these descriptions indicate that an end
user operes the client media playgbDkt. No. 1753 at J Blue Soike also argues that the ‘308
Patent’s diagramsdicate that the client media player is operated by an end Dé&erNo. 1753
at 7)(citing ‘308 Patent at Figures 1 and 2, 8:12, 9:23-33) Blue Spikefurther contendghat
the Microsoft Computer Dictionary 102 (5th ed. 2002) defines a client as “complete, ctendal
personal computer (not a “dumb” terminal), and it offers the user its full rangevsdr and
features for running applicatiofigDkt. No. 17531 at 4)

In addition, Blue Spike contends that Audible Magic confuses the issue by arguing that
“client” is not an “end user.”[§kt. No. 1753 at 8.) Blue Spike argudst it does not propose
that “client” and “end user” are synonymousistead Blue Spike contends that its construction
uses the possessive “end user’'s” to show that the media player is operatedrinyuser.Okt.

No. 1753 at 8 Blue Spike furtheargues that claim 14 substantiates its position by noting that
the client media player has a “user interface” operated by a “user of said clieat ptagar.”
(Dkt. No. 1753 at 9.)Blue Spike als@rgues thafudible Magics citation to the specification

only contairs one sentence that refers to a “client enginBKt( No. 1753 at 9.) Blue Spike
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contenddhat this citatiorrefers to a user interface, atidhtthe “client media player” has a user
interface because it is operated by an end uB&t. No. 1753 at 9 Finally, BlueSpike argues
that the proposed phraspjot the media player of a person or entity providing the service,” is
not an additional limitation, but a further clarification that the intrinsic evidenfteede“client
media player” as an end user’s media play@kt.(No. 1753 at 9-10.)

Audible Magic replies that the ‘308 Patent never uses the term “end user,” and the
specification states that “the media player may comprise any data progessing or computer
executing the present invention including devices carrying out the invention via an embedded
system.” Dkt. No.1774 at 3)quoting ‘308 Patent at 3:4). Audible Magic contendihatthere
is no requirement that computer must be operated by an end user, and arguesriaiters
may be operated by other computers. (Dkt. No. 1774)aABdible Magic further argugthat
Blue Spike’s construction improperly limits the claims to specific embodim@ks No. 1774
at 3-4). Finally, Aulible Magic argues that th®licrosoft Computer Dictionary actually
supports its construction becausenakes clear that a client can be either a process/program
(definitions 1 and 2 of “client”) or a computer connected to a network (definition 3 eht®li
(Dkt. No. 1774 at 4) (citing 1753-1 at 4).

2. Analysis

The term tlient media playérappears in keims 1, 2, 6, 811, and 1315 of the ‘308
Patent The Court finds that the term is used consistently in the claims and is intendeé to ha
the same meaning in each claimhe Court further finds that, in light of the specification, the
termis unambiguousis easily understandable by a jury, and requires no construction. Indeed,
the parties’ do not dispute the meaning of “media playerd the specification provides a
number of examples of types of media players and types of ngsiae.g.308 Patent &1:19—

55, 3:18, 4:4755, 6:1229. Thus the parties dispute isfocused on the term “client.”
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However, the intrinsic and extrinsic evidence cited by Blue Spike does naimivegdrafting the
term “client” as an “end usst”

The term “end us&” appears nowhere in the intrinsic evidence. Moreover, Blue
Spikés negative limitation is confiing and would potentially exclude a single entity from
performing the entire method (i.e., “creatihngcomparing,” “presenting”). This is contrary to
the intrirsic evidence, which explicitly disclos¢hescenariovhere a single entity performs the
entire method Specifically, the specification states that in a second embodiment “the @atabas
of sampled media content resides within the client computer” anduth@gr this arrangement,
the database query is carried out ‘locally’ on the computer playing the media coi3@dt
Patent at 4:539. Thus, not only is it unclear what “service” Blue Spike’s negative limitation is
referring to, but this exemplary embuogent indicatehat the “service” recited in the claims may
be performed by a single entityFinally, as Audible Magic argueshe& Microsoft Computer
Dictionary provides more than one definition for “client,” and none of them indicatehthat t
term “cliert” should be redrafted as “end user’s.”

In sum, he intrinsic evidence indicates that “client media playeraiglevice that is
capable of playing media content to a usdndeed, all of the exam@eof media playes
includedin the specification discuss playing or being capable of playing media. odiras
discussed further bmw, the claim language capturéss aspect with the phrase “presenting said
contentrelated data on said client media playeFbdr these reasons, the Court is not persuaded
that it should redraft this unambiguous teandreada negative limitation into the claim.

3. Court’s Construction
In light of the intrinsic and extrinsic evidendbge term “client media player’ will be

given itsplain and ordinary meaning.
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B. “content-relateddata” and “presenting said content-related data on said
client media player”

Disputed Term Audible Magic’s Proposal Blue Spike's Proposal

“presenting said content{ “causing the conterrelated | “The act of displaying song
related data on said clientdata to balisplayed on the | information on an end user’'s medja
media player client media player” player”

1. The Parties’ Position

The parties dispute whether the entire phfgsesenting said conterg¢lated data on said
client media playérrequiresconstruction Audible Magic contends that the dispute for this
phrase should center only on the word “presenting,” because the other two terms inghe phra
“contentrelated data” and “client media player” are either expressly defined in thearlhiswe
been addressed in a previous sectibkt. No. 1698 at 14. Audible Magic argues that the plain
meaning of “presenting” is “giving something to” or “making (somethingilable to be used.”

(Dkt. No. 1698 at 17) (citing Dkt. 1698 at § (MerriamWebster.corjy Audible Magic notes
that the claim language states that the comelated data is for “presenting...on” the client
mediaplayer. Audible Magic then arguefat unlike other claims in th&08 Patent, there is no
requirement that the conterglated data actually be displayed on the client media playkt. (
No. 1698 at 17) (citing ‘308 Patent, claim 12 (“configured to display said content itiimni)a

Audible Magic further contends that the word “presented” is used in the preamble of
clam 1 with respect to “media content pemted on a client media playerDkt. No. 1698 at
17) Audible Magic argues that because media content is audio data, such content is never

displayed on a client media player because it has no visual compddientNG. 1698 at 17

* Both Audible Magic and Blue Spike do not presany new arguments regarding the term
“client media playeér included in this phrase. In fact, the parties direct the Court to the
respective section of eadirief that addressed the term “client media pldyéBeeDkt. Nos.
1698 at 16; 1753 at 10; 1774 at 6.) The Court has considered and rdbelyedties'dispute
related to the term “client media player” and will nestate or readdress those arguments here.
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Thus, according to Audible Magic, “presenting” similarly cannot impart aguirement of
actual display, it is just a precursor that causes an action to happen. (Dkt. No. 1698 at 17
Audible Magic also contendsdhthe ultmate acbf displaying the “contentelated dataof that
information onthe client media player is not claimeB®k{. No. 1698 at 17.)

Regarding Blue Spike’'sonstructionAudible Magic contends thatig incorrect because
the recited “client media player” is han “end user’'s media player.DkKt. No. 1698 at 17J
Audible Magic also argues that “contaetated data” is expressly defined in #laim as “said
content related data includes at least one of a group consisting of a soragtistigoerforming
sad song, and title of an album including said song.” (Dkt. No. 1698 at Addible Magic
further argues that even that definition is not limited to the particyf@st of information
enumeratedbut rather‘includes” those types of data. (Dkt. No. 1698 at 17.) Audible Magic
contends thathe specification makes clear tl@ntentrelated data may encompass other types
of information beyond song title, artist performing the song, and title of an album. (Dkt. No.
1698 at 17 (citing ‘308 Patent at 8:6®:2). Thus, according to Audible Magic, Blue Spike’s
construction incorrectlyeplaces “contentelated data” with “song information,” which appears
nowhere in the claims, specification, or intrinsic record. (Dkt. No. 1698.at 18

Audible Magic also arguethat Blue Spike’s construction is nonsensicakwlinserted
into the claimsbecause it replaces the verb “presenting” with a noun “act” combined with a
gerund “displaying.”(Dkt. No. 1698 at 18.) Finally, Audible Magic conterilat “presenting”
does not mean “displaying.” (Dkt. No. 1698 at)1&udible Magic contends that the “content
related data” is either transmitted to, or retrieved from within, the client media ,plalyeh
causes its ultimate display, but the actugbldiging of the contentelated data is specifically not

claimed in claim 1.[pkt. No. 1698 at 18.)
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Blue Spike responds that “conteelated data” should be construed as “song
information.” (Dkt. No. 1753 at 10.) Blue Spike notes that claim one expressly corsieues
term as “includ[ing] at least one of a group consisting of a song title, antistrpeng said song,
and title of an album including said song.” (Dkt. No. 1753 at Blue Spike argues that each of
these items is information about a seAong information.” (Dkt. No. 1753 at 201) Blue
Spike also contends that its interpretation is consistent with the prosecutmny. (Bkt. No.
1753 at 11) Blue Spike further argues that the term “presenting” is vague, and that th
specification isclearthat song information will be displayed on a media device. (Dkt.1M63
at 11) Blue Spike notes thdhe Abstract indicates that “media conteglated information is
then presented to the user aalisplay means.(Dkt. No. 1753 at 11jquoting‘308 Patent at
Abstract).

Blue Spike further argudhat the Figures indicate that “presenting” is more appropriately
construed as “displaying(Dkt. No. 1753 at 1) Blue Spike contends that Figure 1 illustrates
that a display (26) is attached to adia player (14), and that the related description states that
“[t]he user interface 38 carries out the operation of . . . displaying cemefetéd information to
the user.” Dkt. No. 1753 at 1412) (quoting ‘308 Patent at 8:224) Blue Spike also args
that Figure 3 notes that once content related information is received from the l@kap s
(150), the next step is to “display conteelated information to user” (160)Dkt. No. 1753 at
12)) Blue Spikealso argues that it is clear that “displag’the proper word choice because even
Audible Magic’s proposed construction replaces “presenting” with the phraserigausto be
displayed.” (Dkt. No. 1753 at 1)3.

Regarding Audible Magic’s construction, Blue Spike arguesithatflawed because of

its passive, rather than active, constructior. ( “causing to be displayed” instead of
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“displaying.” (Dkt. No. 1753 at 13 Blue Spike argues that the problem with this proposal is
that it makes the server the device in charge of the display ratmethiéalient, which Blue
Spike contends is inconsistent with the intrinsic record. (Dkt. No. 1753.pt Bl8ie Spike
argues that the specification indicates that an end user's media player createsytaalanal
representation of a song, forwards that analytical representation to a lookeip aed displays
what it receives from the lookup server. (Dkt. No. 1753 at diipg ‘308 Patent at 3:66l:1).
Thus, according to Blue Spike, its construction clarifies, rather than modifies, tém. [fakt.

No. 1753 at 13 Regarding Audible Magic’s improper part of speech argument, Blue Spike
statesthat heir construction cabe modified to “displaying song information on an end user’s
media player.” Dkt. No. 1753 at 13.)

Audible Magic replies that Blue Smkneedlessly breaks this disputed phrase into three
parts. (Dkt. No. 1774 at. ¥ Regardingthe term“contentrelated data,” Audible Magic argues
that Blue Spike agreed that the claim expressly construes the term, thausstiner need to
provide a separate construction. (Dkt. No. 1774. at/Audible Magic also argues that limiting
the term to “song information” is unduly narrow because claim 1 reciésttimcludes at least
the recited information, and there is nothing in the intrinsic record thds lthee data to song
information. (Dkt. No. 1774 at.b Audible Magicfurtherargues that contemelated data can be
any information related to the medianot just song informationDkt. No. 1774 at 5)(citing
‘308 Patent at 2:55-58).

Regarding the term “presenting,” Audible Magic argues that claim 1 meglyres that
the content related data be presented to the media plBkérNo. 1774 at 5-% Audible Magic
argues that Blue Spike’s construction improperly limits the claim to a discesbddment.

(Dkt. No. 1774 at § Audible Magicfurther contends that there is no dispute that a media player
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may ultimately display the conterglated data.kt. No. 1774 at 6.) Thus, according to
Audible Magic, the question is whether the claim itself includes the ultimate displst@pg
which it contends it does not. (Dkt. No. 1774 at 6.)

2. Analysis

The phrasépresenting said contentélated data on said client media player” appears in
claims 1 and Df the ‘308 Patent. The Court finds that the phiasesed consistently in the
claims and is intended to haveetsame meaning in each claiffihe Court further finds thdhe
claim language explicitly construes “conteatated data” to mean “at least one of a group
consisting of a song title, artist p@ming said song, and title of an album including said song.”
Blue Spike has not persuaded the Court to change this to “song information.” Indeed, as Audible
Magic argued, the specification indicates that the “costsated information” may also
“include product fulfillment information, such as how and where to purchase mediancantai
the media sample, advertising banners, and/or promotional offers, for exai3p&Patent at
4:35-38.Accordingly, the Court finds that the term “conteriated datashould be given its
plain and ordinary meaning.

Regarding the term “presentingthe Court is not persuaded by Audible Magic's
argumentthat this does not require actually displaying the contated information on the
client media playerSpecificaly, Audible Magicargues that claim 12 distinguishes “presenting”
from “displaying” because claim 12 recites “configured to display said mbimérmation.”
(Dkt. No. 1698 at 17.) First, claim 12 depends frdaim 11, not claim 1 Moreover, claim 11
recites that before the “conterlated information” is displayed, it is first transmitted to the
client media player.Thus, unlike claim 1, claim 11 includes both a transmitting and displaying
step. Here, claim 1 only recites a “presenting” step, which indicates that tkeeatgetdted data

is displayed or played “on said client media player.” Indeed, claim 2, whiclhhdefrem claim
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1, recites that when a lookup server is include, the condéated data is transmitted to the client
media player before it is presented.

Audible Magic also argues that media content includes audio data, which has no visual
component, anthuscan never be displayed. (Dkt. No. 1698 at 1¥he Court agrees arfohds
that the ternfpresenting”should not be limited tédisplaying” but can also includglaying”
the contentelated information.For examplethe specification states thgt]lient media player
14 further includes a conventional sound card 20 connected to speakers 22" and “the media
client application 18will generally play audio signals through the sound card device 20 and
speakers 22.” ‘308 Patent at 6:8D. Likewise, the specification states that “[c]lient media
player 14 also includes a conventional video card 24 connected to a display meansthét and
“the media client 18 will generally play video content through the video card 24h wlnen
produces an appropriate video signal suitable for display on the display means 26."t&08 Pa
at 6:5559. Thus, the specification indicates that the mediger is capable of either displaying
or playing the content-related information.

Furthermore, Audible Magic’s contention that the contetdted data does not have to
be actually displayed on the client media player is inconsisigtit the specificabn’s
description of the present invention. Specifically, in the Brief Descriptiorhefltvention
section, the specification states the following:

The present inventioms a system and method for identifying media content

presented over a media playing device, such as a computer. The systenegenerat

a media sample or analytical representation of the media content, such as audio

and/or video, played on the media player. The media sample or representation is

compared to a database of sampled media cootaepresentations to query and

ascertain information related to the samplehis media contentelated
information is then displayed on the media player.

‘308 Patent aR:49-58(emphasis added)Displayingthe contentelated information is further

repated througkout the specification and illustrated in the Figur@see, e.9.308 Patent at
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8:12-14 (“The user interface 38 carries out the operation of receiving commands fromoh use

the client media player 14, and displaying contetdted nformaton to the user.”); 8:282

(“In response, the lookup server 12 provides the information related to the media sample, i
available, to the client media player. This cort@tated information is received by the user
interface 38 which then displays the e®@d information to the user of the client media player
14.7); 10:3741 (At box 160, the user interface 38 presents the condated information to

the user via video card 24 and display 26, or other display device such as an LCD screen, or
standard broadcast televisign. Figure 3 6tep 160 laded “Display ContenRelated
Information To User”).

Thus, the intrinsic record indicates that “presenting” the com&tated data is
“displaying or playing” the coent related data. Indeed, thdsAractstates that the “media
contentrelated information is thepresentedto the user viaa display means on the media
player” ‘308 Patent aAbstract(emphasis added)This is consistent with the claim language,
and nothing in the intrinsic records suggest tha¢senting”’should be construed as beiogce
removed fom actually “displaying or playing” the conterglated data.

Furthermore, the Court has considered the extrinsic evidence submitted by Audible
Magic and is not persuaded that it regs construing “presenting” as “causing ... to be
displayed.” First, the dictionary definition does not used the words “causing.” Moreover, as
discussed above, the contealated data is “given” or “made available” when it is transmitted to
the client mdia player, not when it ispresenteti on the client media playas recited in claim
1. Accordingly, the Court rejects Audible Magic’s construction.

3. Court’s Construction

In light of the intrinsic and extrinsic evidendlge term“content-related data” will be
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given itsplain and ordinary meaning. The Court further construes the phrégeesenting

said contentrelated data on said client media player’to mean“displaying or playing the

contentrelated data on the client media player.”

C. “comparing saidanalytical representation to a collection of analytical
representation of reference sampled media content

Disputed Term

Audible Magic’s Proposal

Blue Spike’s Proposal

“comparing said analyticg
representation to a
collection of analytical
representationf reference
sampled media contént

“comparing said analytical
representation to a
collection of analytical
representation[s] of
reference sampled media

“Analytical representation: A
digital fingerprint of a particular
segment measuring
acoustical/perceptual features of
said segment”

content”

1. The Parties’ Position

The parties dispute whethére term“analytical representationfequires construction.
Audible Magic contends that Blue Spike propogshkdt the entire phras€écomparing said
analyticalrepresentation to a collection of analytical representation of reference sangulied m
content” requires construction, bubnly provides a construction for the terms “amiabl
representation.”fkt. No. 1698 at 9 Audible Magicfurther contends thathe term isalready
expressly definedn the claim 1 by its recitation dfaid analytical representation is a digital
fingerprint of said segment measuring acoustical/perceptual feattisaid segment.’Dkt. No.
1698 at 9 Audible Magic argues thd&lue Spike’s constructiorepeats this exact language as
its construction, while changing the word “said” to “a particulddKt( No. 1698 at 9 Audible
Magic argues that Blue Spike’s attemptrewrite the claim is wrongecause jury wouldnot
be confused with the word “said (Dkt. No. 1698 at 9 Thus, according to Audible Magic the
claim language is clear and theut need not construe this term. (Dkt. No. 1698 at 10.)

Audible Magic further argues that when Blue Spikadsistruction is substitutadto the
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claim languageit renders the term “a collection of analytical representations” supesflaod
the entire claim elememtonsensical.@kt. No. 1698 at 1) Audible Magic argues that Blue
Spike’s construction does nothing more than demonstretethe plain language of the claims is
clear and unambiguoudDKkt. No. 1698 at 11.) Audible Magic contends that the jury canyeasil
understand the language ahdtthere is no need to change it. (Dkt. No. 1698 at 11.)

Blue Spike responds that the pestagree that the term “analytical representation” is
expressly defined in claim one. (Dkt. No. 1753 a) lBlue Spike contends that it has only made
one modification to the definition already present in the claim language byichdsgid” to
“particular.” (Dkt. No. 1753 at 15 Blue Spike contends that this is a grammatical fix because
the first instance of “analytical representation” by necessity implies teat ik no “earlier
recitation” of the term.kt. No. 1753 at 15.)

Audible Magicrepliesthat it is unclear why Blue Spike proposes any construction at all
given its statement that the parties agree that the term is expressly definechionga Dkt.

No. 1774 at 7) Audible Magic further contends that Blue Spike’s attempt to chésayd” to
“particular” is nonsensical. (Dkt. No. 1774 at8/) Audible Magic contends that the use of
“said” is appropriate and needs no clarification. (Dkt. No. 1774 at 8.)

2. Analysis

The phrase “comparing said analytical representation to a collecticanaiftical
representation of reference sampled media cohsamears in claims 1, 9, and 11 of the ‘308
Patent. The Court finds that the phrase is used consistently in the claimsrdaedded to have
the same meaning in each claim. The Court agnetbsthe parties that the claim language
explicitly construes the terrfanalytical representation” to meda digital fingerprint of said
segment measuring acoustical/perceptual features of said s€gmént, the Court finds that

the termdoes not needurther construction. The Court alstisagrees with Blue Spikéhat
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“said” in this claim language should be replaced with “a particular.” As Audibdgii
contends, it is well understood that the use of “said” in a claim refers to the esgitationof
that element, not a random “particular’ element, divorced from the earlien Ghaitations.
Thus, the Court is not persuaded that it should redraft the demguageas Blue Spike
proposes.Accordingly, the Court finds that in light of the clalanguage, the term “analytical
representation” does not require constructeomd should be given its plain and ordinary
meaning

Finally, the parties identified the entire phrase “comparing said arellyéipresentation
to a collection of analytical representation of reference sampled media contentuamgeq
construction However, the parties’ augents focused only on the term *“analytical
representationtliscussed above. Notwithstanding, the Court finds thdight of the intrinsic
evidence disussed above, the entire phrase should be given its plain and ordinary meaning.

3. Court’s Construction

The term ‘analytical representationri is explicitly construed in claim 1 and will be given
its plain and ordinary meaning. In light of this extrinsicevidence, the phrasedmparing
said analytical representation to a collection of analytical representatio of reference

sampled media conterit will be given itsplain and ordinary meaning.

D. “digital” and “digital fingerprint”

Disputed Term Audible Magics Blue Spike’s Proposal
Proposal
“digital’ Plain and ordinary “a series of binary digits—1's and 0's.”
meaning.
“digital “digital identifier’ “coded string of binary digits that uniquely
fingerprint identifies a signal.”

1. The Parties’ Position

The parties dispute whether the termidital” requires construction. The parties also
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dispute whether “digital fingerprint” must be uniquédudible Magic argues that the term
“digital” appears nowhere by itself in claim dnd should be addressed with respect to the phrase
“digital fingerprint” (Dkt. No. 1698 at 12.) Audible Magmntends that a “digital fingerprint”
is an identifier for a particular media samplBk{, No. 1698 at 13 Audible Magic further
contendsthat the only apparent dispute is over the meaning of “digital” and whether the
fingerprint must be “unique.” (Dkt. No. 1698 at 13.)

Regarding the term “digital Audible Magicargueshat he term has no special meaning
in the ‘308 Patersindthatits plain meaninghould apply. (Dkt. No. 1698 at 3J3Audible Magic
further argues that th@ain meanings not “a series obinary digits - 1's and 0’s,” as Blue Spike
contends(Dkt. No. 1698 at 13.) Regarding Blue Spike’s contention that a digital finger
must be unique, Audible Magic argues that “unique” is not used in the specificatian ‘80&
Patent. Dkt. No. 1698 at 13 Audible Magic further argues that the ‘308 Patent talkeut
defining relative “thresholds” of similarity to define a mtatwhich it contends is contrary to any
concept of absolute uniqueness. (Dkt. No. 1698 at 13) (citing ‘308 Patent at 8:55-59).

Blue Spike responds that the intrinsic record does not provide any special definition for
the word “digital,” and therefore @@mmonly accepted definition is appropriate. (Dkt. No53
at 18) Blue Spike argues that the simple definition of digital is “expressed in,dkgips for use
by a computer.(Dkt. No. 1753 at 1B(citing Dkt. No. 1753, Ex. 4Websters Il New Riversel
University Dictionary(1984). Thus, according to Blue Spike, its construction of “digital” as “a
series © binary digits—1's and 0’§ is entirely appropriate as it merely provides a widely
accepted meaning to a common terdkt( No. 1753 at 18.)

Regarding the term *“digital fingerprint,” Blue Spike argues that its cartsiruis

appropriate because the ‘308 Patent does not clearly define the term “dngjéapfint.” Okt.
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No. 1753 at 19 Blue Spike argues that it is clelgom thespecificationthat digital fingerprints

are unique. (Dkt. No. 1753 at .J9Blue Spike contends that tH&08 Patent requires a media
sample to be compared to other media samples in order to “identify it and to iascerta
information related to the sample(Dkt. No. 1753 at 19) (‘308 Patent at Abstracfyhus,
according to Blue Spike, the specification teaches a@nee matching of samples, and if the
digital fingerprints were not unique, then the system would be compromised by thelipos$
multiple matches. @kt. No. 1753 at 19 Blue Spikealso cites to US. Patent Application
2009/006277, and argudisat the concept of a dital fingerprint requiresnatching of unique
binary strings. (Dkt. No. 1753 at 9.

Finally, Blue Spike contends Audible Magic's proposed construction would
unnecessarilyproaden the term “digital fingerprifit(Dkt. No. 1753 at 19 Blue Spike argues
that “digital identifier” is not a term of art, and thus has no context to constrdikit.No. 1753
at 18) Blue Spikefurther argueghat a “digital identifier” could determine much more than a
oneto-one match, which it argues is functionality beyond the scope of the invention. (Dkt. No.
1753 at 19.)

Audible Magic replies that Blue Spike has provided no rational why “digital” shioal
given a separate and distinct construction from “digital fingerprint.” (Dki. N/74 at 9
Audible Magic furtler argues that there is no need to constdiggtal.” (Dkt. No. 1774 at 9
Regarding the term *“digital fingerprintAudible Magic argues that nothing in the intrinsic
recordthat limits the system toneto-one match or precludes multiple matches to a single
reference. Dkt. No. 1774 at 1) Audible Magic argues that th&08 Patent specifically
discloses ongéo-many matchingwhere an unknown sample is compared to reference samples

and the system “compute[s] a ‘distance’ between each frame and the reference santpleri and
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“[i]f this distance is below a predefined threshold, a match is considered to be fdDkidl.No.
1774 at 10) (‘308 Patent at 8:489) Thus, according to Audible Magic, depending on the
sensitivity of the “threshold,” multiple “matches” could result for a single san{pkt. No.
1774 at 10.) Audible Magic arguéisat Blue Spike’s logical leap from “idatifying” to an
unwarranted limitation of the patent to perfect “@a®ne match” is unfounded, arnlat Blue
Spike’s construction is unsupported. (Dkt. No. 1774 gt 10.

Audible Magic also contendbat the thirdparty patent that Blue Spike cites to has no
relation to any of the patents in this case and is dated 8.5 gftar the filing date of the308
Patent. Dkt. No. 1774 at 1) Thus, Audible Magic contends that this extrinsic evidenceldhou
be ignored becaa it postdates the filing date of the&08 Patent by nearly a decadBk{, No.
1774 at 10 Finally, Audible Magic argues that Blue Spike merely cttethis patent without
any attempt to qualify the patent as an authoritative sdhatea court coular should rely on.
(Dkt. No. 1774 at 10.)

2. Analysis

The term digital” does not appear by itself in any of the claims and the Coud fivat
digital should be construed with the tefdigital fingerprint” The term “digital fingerprit!
appears in claimg, 9, 11, 13, and 16f the ‘308 Patent. The Court finds that the term is used
consistently in the claims and is intended to have the same meaning in eachTda@rCourt
further finds that this term is used in defining tkem “analytical representation.Claim 1
recitesthat the “analytical representation is a digital fingerprint of said segmenturimgas
acoustical/perceptual features of said segmenrtesentation.” The specification further states
that “the media sample creat by the sampling unit comprises a ‘digital fingerprint’ or ‘digital
signature’ using conventional digital signal processing known in the art.” ‘308 Pa8558,

see als®B:4-11, 10:1218. The specificatiothenprovides an example of sampling a sound file
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according to its acoustic/perceptual features over time. ‘308 Pate16&t60. Thus, the
intrinsic evidencendicates that the recited “digital fingerprint” is a digital sample that identifies
asegment of m@ia content.

Regarding the partieslispute, the Court finds that the ‘308 Patent contemplatesoene
many matching and is not limited to eteeone matching as Blue Spike contends. Spzadli,
the specificatiordiscusses comparing an unknown sample to reference samples and computing
“a ‘distance’ between each frame and the reference samip@8” Patent at3:51-55. The
specification adds that a “reference sample which has the smallest distance smaninfthe
sample is considered for a match” &hff this distance is below a predefined threshold, a match
is considered to be found.” ‘308 Patent at 855 Thus,the Court agrees with Audible Magic
and finds that a person of ordinary skill in the art would understand that depending on the
sensitivty of the “threshold,” multiple “matches” could resudt fa single sample.

The Court further notes that this dispute doasappear tdedirectly relatel to the term
“digital fingerprint,” but insteadrelates to the “comparing step Indeed, the spdecation’s
discussion isn the comparing contextAccordingly, to the extent th&lue Spike’s proposal of
“uniquely identifies”requires ondo-one matching, the Court rejects this argument. However,
the Court also rejects the argument that the satigitdl fingerprint” can be used for different
segments of media data. In the Brief Description of the Invention sectionpehb#ication
states that the “media sample or representation is compared to a database of saaipled m
content or representatis to query and ascertain information relatetheosamplg ‘308 Patent
at 2:53-51emphasis added)rhus, the recited “digital fingerprints used to identify a segment
of media contentwhich is used to ascertain information related to the mamhéent Again

this does not exclude a query from itdgnmultiple samples, it only requiresach samplé¢o
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haveits owndigital fingerprint. Indeed, claim 1 recites that the “analytical representation” is
compared to “a collection of analytical representation of reference sampled mediat’tont
Thus, the Court does not adopt either parties’ construction. Finally, the Couelvieaged the
extrinsic evidence submitted by Blue Spike and does not find it persuasive.

3. Court’s Construction

In light of the intrinsic and extrinsic evidendie Court construesdigital fingerprint ”

to meart digital samplethat identifies a segment of media conterit
VI. CONCLUSION

The Court hereby orders the claim terms addressed herein construed casedhdi
Summary chartare attached below as Exhibit A (agreed terms) and Exhibit B (disputed terms).

The parties are further ordered that they may not refer, directlgdinectly, to each
other’s claim construction positions in the presence of the jury. Likewise, tiespae ordered
to refrain from mentioning any portion of this opinion, other than the actual constructions
adopted by the Court, in the presence of the jury. Any reference to claim coaostructi

proceedings is limited to informing the jury of the construttiadopted by the Court.

b Ty S

TAROLINE M. CRAVEN
UNITED STATES MAGISTRATE JUDGE

SIGNED this 16th day of October, 2014.
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EXHIBIT A

Agreed Claim Term Construction
“reference sampled media content” plain and ordinary meaning
“segment of media content” plain and ordinary meaning

“measuring acoustical/perceptual featurg “including measurements of acoustical/percepty
of said segment” features of said segment”
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EXHIBIT B

Disputed Claim Term Court’s Construction
“client media player” plain and ordinary meaning
“contentrelated data” plain and ordinary meaning

“presenting said¢ontentrelated data on | “displaying or playing the contemélated data on
said client media player” the client media player.”

“analytical representation” plain and ordinary meaning

“comparing said analytical representatior plain and ordinary meaning
to a collection of analytical representatiof
of reference sampled media content”

—J

“digital fingerprint” “digital sample that iderfies a segment of media|
content”
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