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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION

GEORGETOWN RAIL EQUIPMENT 8
CoO,, 8  Civil Action No. 6:13ev-366-JDL

Plaintiff, 8

8

V. 8

8

HOLLAND L.P., 8

Defendant. §

MEMORANDUM OPINION AND ORDER

This claim construction Opinion construes temwh Claim 16in United States Patent No.
7,616,329(the “329 Patent”) Plaintiff Georgetown Rail Equipment Cd-Georgetown”)
alleges Defendant Holland L.PHolland’) infringes Claim 160f the ‘329 Patent.

l. BACKGROUND

In view of the Court’'s Order Granting Georgetown’s Motion for Preliminajyniction
(Doc. Nos. 51, 81)the Courtgranted Holland’s Letter Brief Requesting an Eaviarkman
Hearing (Doc. No. 57). For the Eamarkman Holland filed a Combined Motion for Claim
Construction and Summary Judgment of Niefiingement (Doc. No. 78). Georgetown filed a
Response (Doc. No. 80), and Holland filed a Reply (Doc. No. 88).Februaryl4, 2014 the
Court held an earlilarkmanaddressing three termSeeDoc. No. 103 ‘(FebruaryHr’g Tr.”).

On March 20, 2014he Courthelda secondMarkmanHearing addressing six additional
terms. For theMarch Markman Georgetown filed an Opening Claim Construction Brief (Doc.
No. 96), and Holland filed a ResponsiMarkman Claim Construction Brief (DocNo. 101)
Georgetown filed a Reply (Doc. No. 105). Holland also filed a Motion for Summary Jatgme
of Indefiniteness (Doc. No. 100), Georgetown responded (Doc. No. 106), and Holland replie

(Doc. No. 107). The Motionfor Summary Judgment of Indefinitenesas alsoheard at the
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hearing on March 20, 2014.

Il. THE PATENT

The patenin-suit generally relateto a system and method for inspecting railroad track
using lasers, cameras, and a procesSee'329 Patent col2:14-34. Specifically at issue in this
case is a system for inspecting tie plat&oc. No. 21 at 1 Figure 2, below, shows how i@ t

plate(14) secures the rail (12) to the ctos§10) or “sleeper.”

‘329 Patent Figure 2.
Claim 16is the only asserted clajrand recites in its entirety:

16. A system for inspecting a railroad track bed, including the railroad
track, to be mounted on a vehicle for movement along the railroad track, the
system comprising:
at least one light generator positioned adjacent the railroad track for prgjacti

beam of light across the railroad track bed; at least one optical receiver

positioned adjacent the rald track for receiving at least a portion of the
light reflected from the railroad track bed and generating a plurality of
images representative of the profile of at least a portion of the railroad
track bed; and at least one processor for analyzingltinalipy of images

and determining one or more physical characteristics of the said portion of

the railroad track bed, the one or more physical characteristics comprising

at least a geographic location of the plurality of images along the railroad

track be&l, wherein the processor includes an algorithm for detecting a

misaligned or sunken tie plate of the railroad track bed, the algorithm

comprising the steps of:
(a) analyzing a frame of the plurality of images, the frame comprisiagian of
interest;



(b) determining whether the region of interest contains a tie plate;

(c) if a tie plate is present, determining a crosstie contour and a tie platargon

(d) comparing an orientation of the crosstie contour and an orientation oé the ti
plate contour; and

(e) determining whether the tie plate is misaligned or sunken based upon the
comparison.

‘329 Patent col. 11:41-12:2.

Notably Claim 16 recites “at least one light generator” and “at least one optical réceiver
‘329 Patent col. 11:43, 46. The specification describes the use of a “light generator auch as
laser 40 [and] a device for receiving light reflected from the area to be iedpgath as a

camera 50,” as shown in Figure Itl. at col. 3:30-3.
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FIG. 1
‘329 Patent Figure 1. Figure 1 also shows ht cameras 50 are mounted at an angle 6 with
respect to the beam 42 of light projected from lasers 40.” ‘329 Ratedt33-36. Because the

laser 40 and camera a@e fixed relative to each other, a three dimensional measurement of the



track bed can be constructedpecifically, the specification provides that:

“[w]ith the beams 42 projected onto the irregularface of the track and viewed

at an angle, the projected line L shown in FIG. 2 follows the contours of the
surface and components of the trackl.bé\n example image or franmshowing

the projected line L of the track bed is shown in FIG. 3. The imageoddrame
includes a plurality of pixels given-X coordinates and shows a contour of the
track bed captured by the cameras 50. [Using] image processing techniques
known in the art, the image includes two pixel values, where the dark pixels
represent th contour of the track bed. Every pixel of a given image data is given
the same Zoordinate, which represents the particular position along the length of
the track at which the image data was captured. In this manner, a plurality of
captured images produce a thokmensional scan of the track bed in which each
image of the an has XY coordinates showing the contooirthe track bed, and

has a Zcoordinate representing the particular position of the contour along the
length of rali.”

‘329 Patent col. 5:3%9. Notably, Figure 3 provides an example of the contour view of a
track bed, where the “dark pixels [appearing as black lines,] represent the corttoair of
trackbed.” ‘329 Patent col.:81; see alsd329 Patent col. 7:552 (“the tie plate 14rad

rail 12 are visible” in the contour image).
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FIG. 3

329 Patent Figure 3. Figure 11 shows how “the compiled image data forms-ditieesional

representation (X, Y, and Z) of the area of the track bed,” including “[tlhe dr@mtand

1 At the earlyMarkmanHolland alleged that “[w]e look down on it” such that “there is nrspective on it,” and
proceeded to demonstrate a scenario wherein the camera would be placed direetthatight source, resulting

in an angle 6 of zero. February Hr'g Tr. 30:40, 18-19. Holland then proceeded to argue that “the entire patent
talks about hovefficientit is to look at [the track bed] from this way (demonstrating), all thg around], iJt never
breaks from that.” Id. 30:2623 (emphasis added). The Court notes that, as a matter gl dimgonometry, a
contour, such as that shown in Figure 3, cannot be produced where the angle 6 between the camera and light source

is zero— “perspective” is necessary to produce aréedimensional scan of the track bed” “[using] image
processing techniqgues known in the art [based on an] image [that] infhimtigswo pixel values.” February Hr'g

Tr. 3018; ‘329 Patent col. 5:486, 5:3920. Accordingly, this is not merely a nettof “efficiency,” but is in fact

an absolute mathematical necess®geFebruary Hr'g Tr. 30:21.
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height[] of the tieplate 14.% ‘329 Patent col. 7:44-46, 7:50-51.

‘329 Patent Figure 11.

. CLAIM CONSTRUCTION

A. Applicable Law

“It is a ‘bedrock principle’ opatentlaw that ‘the claims of patentdefine the invention
to which the patentee is entitled the right to excludé€Hillips v. AWH Corp.415 F.3d 1303,
1312 (Fed. Cir. 2005) (en banc) (quotingova/Pure Water Inc. v. Safari Water Filtration Sys.,
Inc.,, 381 F.3d 1111, 1115 (Fed. Cir. 20D In claim construction, courts examine the patent’s
intrinsic evidence to define the patented invention’s scofee id. C.R. Bard, Inc. v. U.S.
Surgical Corp, 388 F.3d 858, 861 (Fed. Cir. 2008gell Atl. Network Servs., Inc. v. Covad
Commc’ns Grap, Inc, 262 F.3d 1258, 1267 (Fed. Cir. 200D)his intrinsic evidence includes
the claims themselves, the specification, and the prosecution hisery.Phillips 415 F.3d at

1314;C.R. Bard, Inc.388 F.3d at 861 Courts give claim terms their ordiry and accustomed

2 The height of a tie plate is sometimes referred to as the “step.” Doc. No. 78 at 3.
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meaning as understood by one of ordinary skill in the art at the time of th&iamwven the
context of the entire paten®hillips, 415 F.3d at 13123; Alloc, Inc. v. Int'l Trade Comm’n
342 F.3d 1361, 1368 (Fed. Cir. 2003).

The claims themselves provide substantial guidance in determining the meéning o
particular claim terms Phillips, 415 F.3d at 1314First, a term’s context in the asserted claim
can be very instructiveld. Other asserted or unasserted claims canats determining the
claim’s meaning because claim terms are typically used consistently thraube patent.ld.
Differences among the claim terms can also assist in understanding a teaniagnéd. For
example, when a dependent claim addsnédtion to an independent claim, it is presumed that
the independent claim does not include the limitationat 1314-15.

“[C]laims ‘must be read in view of the specification, of which they are a’paitl.
(quotingMarkman v. Westview Instrumenksg., 52 F.3d 967, 979 (Fed. Cir. 1995) (en banc)).
“[T]he specification ‘is always highly relevant to the claim constructionyaisa Usually, it is
dispositive; it is the single best guide to the meaning of a disputed telon (GuotingVitronics
Corp. v. Conceptronic, Inc90 F.3d 1576, 1582 (Fed. Cir. 19963ge alsoTeleflex, Inc. v.
Ficosa N. Am. Corp299 F.3d 1313, 1325 (Fed. Cir. 2002his is true because a patentee may
define his own terms, give a claim term a different meaning tharterm would otherwise
possess, or disclaim or disavow the claim scdplellips, 415 F.3d at 1316In these situations,
the inventor’s lexicography governdd. Also, the specification may resolve ambiguous claim
terms “where the ordinary and accustd meaning of the words used in the claims lack
sufficient clarity to permit the scope of the claim to be ascertained from thets vabone.”
Teleflex, Ing. 299 F.3d at 1325.But, “[a]lthough the specification may aid the court in

interpreting the meangn of disputed claim language, particular embodiments and examples



appearing in the specification will not generally be redd the claims. Comark Commc'ns,

Inc. v. Harris Corp, 156 F.3d 1182, 1187 (Fed. Cir. 1998) (quotidgnstant v. Advanced
Micro—Devices, Inc.848 F.2d 1560, 1571 (Fed. Cir. 1988&pg also Phillips415 F.3d at 1323.

The prosecution history is another tool to supply the proper context for claim construction
because a patent applicant may also define a term in prosecuting tite plat@e Diagnostics,

Inc., v. Lifescan, In¢.381 F.3d 1352, 1356 (Fed. Cir. 2004) (“As in the case of the specification,
a patent applicant may define a term in prosecuting a patent.”).

Although extrinsic evidence can be useful, itlss$ significanthan the intrinsic record
in determining the legally operative meaning of claim languadehillips, 415 F.3d at 1317
(quotingC.R. Bard, InG.388 F.3d at 862)Technical dictionaries and treatises may help a court
understand the underlying technology and the manner in which one skilled in the art might use
claim terms, but technical dictionaries and treatises may provide definitions thab &m@ad or
may not be indicative of how the term is used in the patésht.at 1318. Similarly, expert
testmony may aid a court in understanding the underlying technology and deterrthieing
particular meaning of a term in the pertinent field, but an expert's conclusory, unsapport
assertions as to a term’s definition is entirely unhelpful to a colatt. Generally, extrinsic
evidence is “less reliable than the patent and its prosecution history in detgrimnv to read
claim terms.”ld.

The patentsn-suit also contain meafus{function limitations that require construction.
Where a claim limitation isxpressed in meafmus{function language and does not recite
definite structure in support of its function, the limitation is subject to 35 U.S.C. § 11BY 6.
Braun Med., Inc. v. Abbott Lahsl24 F.3d 1419, 1424 (Fed. Cir. 1997nh relevant part, 35

U.S.C. 8§ 1129 6) “mandates that such a claim limitation ‘be construed to cover the



corresponding structure .described in the specification and equivalents thereddl.”(quoting
35 U.S.C. § 112 1 6).Accordingly, when faced with meajpdusfunction limitations, courts
“must turn to the written description of the patent to find the structure that correspotigs t
means recited in the [limitations]Id.

Construing a mearnglusfunction limitation involves multiple inquiriesThe first step
in construing [a meanrglusfunction] limitation is a determination of the function of the means
plusfunction limitation.” Medtronic, Inc. v. Advanced Cardiovascular Sys.,, [1848 F.3d 1303,
1311 (Fed. Cir. 2001)Once a court has determined the limaals function, “[tlhe next step is
to determine the corresponding structure described in the specification andesqsittadreof.”
Id. A “structure disclosed in the specification is ‘corresponding’ structure only if the
specification or prosecution gtory clearly links or associates that structure to the function
recited in the claim.”Braun, 124 F.3d at 1424.

B. Limitations With An “Algorithm Comprising The Steps Of” Are Not Means- Plus-
Function Elements Governed by 35 U.S.C. 8§ 112 16

As a preliminarymatter Holland alleges Claim 16 invokes 35 U.S.C. § 11@Bgcause
“[tlhe plain meaning of the term ‘algorithm’ is a ‘stby step process Doc. No. 78 at 6.
However, Holland provides no citation for this proposition, and adithest Claim 16 doesot
recite the typical ‘means for’ languageltl. Georgetown counters that because Claim 16 does
not use “means,” there israbuttable presumption that 8 112 § 6 does not apply.” Doc. No. 80 at
5; Lighting World, Inc. v. Birchwood Lighting, Inc382 F.3d 1354, 1358 (Fed. Cir. 2004).
Specifically, Georgetown argues that “Holland [has] failled] to present amerme to
overcome the presumption that 112 6 does not apply and, therefore, the presumptiori prevails.
Doc. No. 80 at 5 (citind\pex, Inc. v. Raritan Computer, In825 F.3d 1364, 13712 (Fed. Cir.

2003)) Georgetown is correct: nowhere in its Combined Motion for Bslidykman Claim



Construction and Summary Judgment of Nofingement does Holland address any
“presumption.” SeeDoc. No. B at 116.

In its Reply, Holland for the first time alleges that “[if] a claim term does naterec
sufficiently definite structure, or the claim term recites function without recisugicient
structure for performing the function, the claim term meansplusfunction element regardless
of whether it uses the ‘meaf®’ signal.” SeeDoc. No. 83 at 2 (citingPersonal Audio, LLC v.
Apple, Inc, No. 9:09¢v-111, 2011 U.S. Dist. LEXIS 157778, a6¥62 (E.D. Tex., Jan. 30,
2011)) However, nowhere does Holland aver that such an allegation is sufficient to overcome
the rebuttable presumption, and instead merely implies that the presumption isirbbo#tese
“a generic processor cannot provide the required structure to sustain the pi@swagpins
applying a meanplusfunction analysi$ Doc. No. 83 at 3. MoreoverHolland [never]
supporfs] this proposition withany authority, and ijn fact, applicable authority demamagés
that the converse is trudecause immediately before reciting stés (e), Claim 16 specifies
an “algorithm comprising the steps of,” not “an algorithm”fddoc. No. 105 a# (citing Masco
Corp. v. U.S.303 F.3d 1316, 1327 (Fed. Cir. 20@2)either of these claims employs theep
for’ language that signals the drafter's intent to invoke 8 112, paragraph 6; rather, tile claim
employ the termsteps of. Thus, there is no presumption that these limitations are irpsiep
function format.”)).

In its Reply for the MarctMarkman Georgetown rebuts Holland’s relismonPersonal
Audio arguing that Personal Audiodemonstrates that asserted [C]laim 16 recites sufficient
structure for 112 § 6 to not applyfecause “genergdurpose computer becomes a special
purpose computer, and therefor recites sufficient structure, when ‘programmedfaonper

particular functions pursuant to instructions from the program softwaf€¢. Na 105 at 34



(citing Personal Audip2011 U.S. Dist. LEXIS 157778, at *},Gsee WMS Gaming Inc. v. Int’|
Game Tech.184 F.3d 1339, 1®(Fed. Cir. 1999)“In a meangplusfunction claim in which

the disclosed structure is a computer, or microprocessor, programmed to camyatgdrahm,

the disclosed structure is not the general purpose computer, but rather the specia purpos
computemprogrammed to perform the disclosed algorithns&e also U.S. Ethernet Innovations,
LLC v. Ricoh Americas CorpNo. 6:12ev-235, Doc. No. 283 at 12 (E.D. Tex. Aug. 20, 2013)
(This Court has previously found “that [a] comparator [] is a correspondingtete for [a]
‘comparing function.”). As Holland admits “[C]laim 16 has not merely recited a general
purpose computer, instead it has recited sufficient structure that a [person tvaimary skill in

the art (PHOSITA")] would understand a specialpose computer has been claimed because
the claim [itself] sets forth the algorithm under which the processor is ‘pnoged to perform
particular functions pursuant to instructions from program software.” Doc. No. 10=iing (
WMS Gaming In¢.184 F.3d 1348);seeDoc. No. 101 at 3 (Holland admitting that “[t]he
algorithms, of course, are merely stepstep processes undertaken by software operating within
the processor.”).Accordingly, Holland has failed to rebut the presumption that § 112 § 6 doe
not apply to a claim term which recites “algorithm comprising the steps of” insteadeahs
for,” particularly in this instance where the ruleWwMS Gaminglearly indicates that steys) -

(e) of the algorithmprovided withn Claim 16itself provide sufficient structurewith respect to

“at least one processor."329 Patent col. 11:52, 11:6IP:2; ®e Lighting World, In¢.382 F.3d

1358;WMS Gaming In¢.184 F.3d 1349.
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C. Claim Constructions
“analyzing a framé’ (‘329 Patent col. 11:60(Februaryand MarchMarkman$

In Claim 16, this term appears within the context of algorithm step éaplyzing a
frame of the plurality of images, the frame comprising a region of interest.” ‘329 Padént
11:6061 (emphasis added)-or this termGeorgetown proposes: “[p]lain and ordinary meaning
or in the alternative, examining or evaluatindoc. No. 80 at 10. Hollandrgues this term is
subject to 35 U.S.C. § 112,8]and proposeSaverage or summing-X coordinate pixel data
within acontour (i.e., vertical) image.Doc. No. 78 at 6-7; Doc. No. 101 at 9.

In view of the Court’s finding with respect to megslasfunction elements, this term is
not subject to 35 U.S.C. § 112, { 8eeDoc. No. 78 at 6 (the extent of Holland’s argument that
“analyzing a frame” term is specifically subject to 35 U.S.C. § 112, | 6 is ttmatstep[] of
‘analyzing a frame’ [has] no linking structure or steps for the ‘algorithescribed in the329
[Platent”) Additionally, Holland’'s argument, made prssly for the first time at the March
Markman that “the ‘analyzing’ function be carried out by software” is inapposité Wwie
position Holland took at the Februaviarkman when Holland argued “manner of ‘analyzing’
the image [] is disclosed in th829 Patent.” Doc. No. 101 at 10 (“Holland contends that this
term is indefinite for lacking corresponding structure under 35 U.S.C. § 112, 1 6” bYtpnese
specification requires that the ‘analyzing’ function be carried out by s@&tiyaDoc. No. 78at
8; see alsdrebruary Hr'g Tr.6:24-25(Holland acknowledged that in the specification “[t]hey
actually go through and they talk about tie, crossties, and how crossties areciiply

At the MarchMarkman Holland also argued that “[i]f 35 U.S.C. § 112, { 6 does not
apply, then . . . Holland’s proposed construction clarifies the scope of the ambiguowt is

supported by the specification.” Doc. No. 101 at 10. With respect to its proposed camstruct

11



specifically, Holland arguethat “analyzng’ has no ordinary meaning . . . because there are an
infinite number of ways a ‘frame of a plurality of images’ can be ‘analyZegdmined’ or
‘evaluated.” Doc. No. 78 at 7. Hollancbntendsthat the only “manner of ‘analyzing’ the
image [that] is tclosed in the ‘329 Patent” is at “[c]ol. 8, lines2Z of the ‘329 patent,” which
described “averaging or summing the value of pixels in the region of interestd®.”"ND. 78 at

8; ‘329 Patent col. 8:190. However, Holland omits that the referenoe“averaging or
summing” in the specification is prefaced with “for example,” indicating that tmstishe only
method by which computer analysis might be performed. ‘329 Patent col. 8:19.

Georgetowrreplies first by clarifying that “a frame” “does not require constructma
PHOSITA” becausa PHOSITA would understand that “[a] frame of ‘a plurality of images’ is a
single one of the continuously captured images.” Doc.18b6.at 7. Georgetown thaaddresses
the heart of the disputedrte, “analyzing,” arguing that &nalyzing’ is a common English word
that does not require anything beyond ordinary meaniidy.” Specifically, Georgetown argues
that Holland’s construction is inappropriate because Holland’s “construction edqujperting
limitations for the specification into [C]laim 16[, because, at the very least C]laichoésn’t
even mention pixels.” February Hr'g Tr. 16:18-20.

Holland’s selfcontradictory position seeks to imponm &olated“example” from the
specification. ‘329 Patent col. 8:19. Moreover, Holland has failed to explain why a PHOSITA
would not understand “analyzing” in view of the explanation provided within the specifi¢ation.
See‘329 Patent col 7:580:22 (detailing numerous ways of “analyzing”Accordingly, the

Courtgives“analyzing a franteits plain and ordinary meaning.

%It is also notable that the specification refers to “softwanagrams for storing and analyzing the various data
obtained with the disclosed inspection system” and provides six exsuoplisuitable” software, further reinforcing
that “analyzing” is well understood by a PHOSITA. ‘329 Patent cotl1B.6

12



“region of interest’ (‘329 Patent col. 11:61) (Februaand MarchMarkman$

In Claim 16, this term appears within the context of algorithm step (a): “analgzing
frame of the plurality of images, the frame comprisingegion of interest.” ‘329 Patent col.
11:6061 (emphasis added). For this term, Georgetown proposes: “[p]lain and ordieanyng
or in the alternative, a space or area of interef2dc. No. 80 at 11. Holland proposes *
predefined area within the contour (i.e., vertical) image that is located hedoteg of the rail
and above a crosstie Doc. No. 78 at 9; Doc. No. 10at 11 The parties disagreement
primarily concerns whether a PHOSITA would understand the plain and ordinary meaning of
“region of interest.”

Holland’s argument focuses intensely on “region of interest” as it relatagié plate,
while discounting the possibility that a “region of interest” could, under differerurostances,
relate to any other structure, such as “sections of rail.” ‘329 PatuneF6A (indicating “region
of interest” “R” corresponding to “Gap Sizes Between Sections of Rail"¢ol. 8:16 (providing
that “region of interest” in the figures is indicated by “RSgeDoc. No. 78 (Holland arguing
“Georgetown’s proposed construction is broader than Holland’s in that Georgetown tisgerts
the ‘region of interest’ as it relates Claim 16 of the ‘329 [P]atent is any region of interest
referenced in the patemt-sut”). Georgetown implicitlyagrees with Holland’s characterization,
explainingthat “the specification makes clear that a region of interest is the area or space in
image that is relevant to the particular analysis being performed,” such ¢éhatetiion of
interest” could be any region corresponding to where an analysis is being jgekfoboc. No.
80 at 11.

“Region of interest” appears 14 times in the speation, and it appears in relation to a

variety of structures including rails, cross ties, ballast, raised spikesegnidtes. ‘329 Patent

13



col. 8:65, 9:36, 10=3, 10:910, 10:17. Moreover, the term, “region of interest” appears to be
exactly the typef widely used term that would be understood by a PHOSITA. Specifically, the
‘329 Patent refers to “Region of Interest (ROI) tools” that are “known in the ahalf/zng
image data from the cameramadicating “region of interest” is a term which would be known to
a PHOSITA familiar with such tools:329 Patent col. 5:1:23. Accordingly, the Court gives
“region of interest” its plain and ordinary meaning.

“determining” (‘329 Patent col. 11:62(FebruaryMarkmar)

The parties have presented three instances of “determining” for construci®na
preliminary matter, it is noteworthy that the construction for this singular instafce
“determining” applies only to Claim 16 algorithm step (b): “determining whethereiifien of
interest contains a tie plate.” ‘329 Patent col. 11882 Specifically, it is clear from the briefing
for the FebruaryMarkmanthat the only instance of “determining” at issue in February was that
which is recited at col. 11:62, as evidenbgdthe fact that Holland’s briefing opens by reciting
the specific language which surrounds “determining” at col. 11S&2Doc. No. 78 at 11 (“The
step of determining whether the region of interest contains a tie plated)P&2nt col. 11:62-63
(“determining whether the region of interest contains a tie plate”). Additionally,gé&xavn’s
Response is narrowly limited to the single instance of “determining” a@dressHolland’s
briefing. SeeDoc. No. 80 at 12-13. Moreover, the Joint Claim Construction Chart (Doc. No. 92-
1) submitted by the parties for the Februltgrkmanonly addressed “determining” within the
context of “determining whether the region of interest contains tie plate,” afiditmgleclines
to address “determining” within any @h context, as evidenced by the empty cells

corresponding to “determining” as used in steps (c) and (e) of the Claimathetg Doc. No.

14



92-1 at 5 (Holland and Georgetown both only provide a proposed construction for “determining”
corresponding to “detmining” as recited in step (b) of the Claim 16 algoritincol. 11:62.

For this term, Georgetown proposes: “[p]lain and ordinary meaning or in the alteynat
to conclude, establish, or ascertairDoc. No. 80 at 12; Doc. No. 96 at 8lolland arges this
term issubject to 35 U.S.C. § 112, {hd proposes:comparing the average or sum of therX
coordinate pixel data within the region of interest to a value derived from avemgugiming
X-Y coordinate pixel data within the region of interetien a tie plate is not preséntDoc. No.

78 at 6, 11; Doc. No. 101 at 12.

In view of the Court’s finding with respect to megrlasfunction elements, this term is
not subject to 35 U.S.C. § 112, { 8eeDoc. No. 78 at 6 (the extent of Holland’s argument that
“determining” term is specifically subject to 35 U.S.C. § 112, § 6 is that “the] stéf]
‘determining’ [has] no linking structure or steps for the ‘algorithm’ desdribe the ‘329
[Platent.”) Moreover, Holland’'s argument at thdarch Markman that “determining’is
indefinite “because there is no corresponding structure as required by 8 11begaiiSe “[t]o
perform such function, a general purpose computer would need to be adapted to contain an
algorithm specific and to be capabledetermining (1) a region of interests and (2) a tie plate”
ignores the fact that the very “determinirgdep that isecitedin the expressly claimed algorithm
which gives “at least one processor” sufficient structure in accord WiKhS Gaming as
discused above Doc. No. 101 at 13see WMS Gaming In¢.184 F.3d at 1349Where a
“disclosed structure is a computer, or microprocessor, programmed to carry ¢dydréhra, the
disclosed structure is not the general purpose computer, but rather the specia ponpaster

programmed to perform the disclosed algorithm.”).
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At the March Markman Holland also argued that its proposed construction was
necessary because it “is the only method of ‘determining’ that is envisioned aogdeatisa the
‘329 patent.” Doc. No. 101 at 13eeDoc. No. 78 at 11 (citing ‘329 Patent col. 828 as
where the patent “describes [] how to determine whether the region of irtenésins an object,
such as a cross tig Georgetown addressed this argument at the FebMankyman accusing
Holland of “once again improperly import[ing] limitations from a specific embodtnt&o the
claim language.” Doc. No. 80 at 12-13.

Here,Holland seeks to impormplicit limitations associated with the single occurrence
of a word which appears a total of seven times throughout the specifitaBer‘329 Patent
col. 2:21, 2:30, 8:13, 8:61, 9:10, 9:35, 10:17. Moreover, Holland has failed to explain why a
PHOSITA would not understandiétermining in view of the explanation provideithroughout
the specification.SeeDoc. No. 80 at 13 (Georgetown arguing “a PHOSITA would understand
the examples discussed in the ‘329 Patent specification are but some, exemptargf w
performing the claimed algorithm steps”Accordingly, the Courtiges “determining its plain
and ordinary meaning.

“determining” (‘329 Patent col. 11:64) (Marddlarkmar)

In Claim 16, this term appears within the context of algorithm step (c): “if a tie plate is
present,determining a crosstie contour and tie plate contour.” ‘329 Patent col. 8564
(emphasis added).Holland provides no proposed construction for thpecific instance of
“determining” in its Response. Doc. No. 101 at1B3(Holland has demarcated step (c) of the

Claim 16 algorithm “phrasem 9,” ard indicates that “crosie contour” and “tie plate contour”

* Notably, Holland also expressly disclaims the relevance of tie plates tarigedge it draws upon for its proposed
construction, further undermining the relevance of its proposed caimtruSeeDoc. No. 78 at 11 (“The step of
determining whether the region wfterest contains a tie plate is not specifically described in the ‘329 [P]atent.
However, . . . how to determine whether the region of interest contairjexnt, duch as a crosstie [is].”)
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are both at issue in “phrase no. 9,” but nowhere in its Response does it indicate Faegénsi
at issue in “phrase no. 9,” nor does Holland provide a proposed construction for “determining” in
“phrase no. 9” anywhere in its Response)Accordingly, in the absence of any proposed
construction provided by Holland itself, the Court finds there ig@minedisputeas to the
meaning of this termand therefore declines to consider tneaning of“determining” as it
appearsn the ‘329 Patentat step (c) of the algorithm recited in Claim.16‘329 Patent col.
1164,
“crosstie contourt (‘329 Patent col. 11:64) (Marddarkman

In Claim 16, this term appears within the context of algorithm step (c): “if a tie plate is
present, determining arosstie contour and tie plate contour.” ‘329 Patent col. 116®!
(emphasis added)-or this term, Georgetown proposes: “[plain and ordinary meamng] the
alternative, an outline, an edge, or a line that represents the profile obslséect Doc. No. 96
at 13. Holland proposes$a partial filtered contour image derived from the crosstie region of
interest and consisting only of dark pixelwa$” Doc. No. 10 at 14.The parties$ disagreement
concerns the meaning of “contourSeeDoc. No. 96 at 13 (Georgetown points out that “there is
not dispute over the term “crosstie”); Doc. No. 101 afii3the entirety of Holland’s Response

focuses on “contour”).

® Georgetown’s Claim Construction Brief for the Maidarkmanincluded a Claim Chart (Doc. No. -8, identical
to the “P.R. 43 Joint Claim Construction Chart for the ‘329 Patent” (Doc. Nel)/@rovided with the Joint
Prehearing Statement, which provides a proposed constructialetefthine” allegedly attributabte Holland. A
similar, but not identical, version of this chart was provided by thiepaalong with printed copies of the March
Markmanbriefing. The chart submitted with the Mamtarkmanbriefing material is labeled “P.R:3lJoint Claim
Constructbn Chart for the ‘329 Patent,” suggesting that Holland’s dispute wipect to “determining” at col.
11:64 in in step (c) of the Claim 16 algorithm was dropped before Holland filedsfgoRsive brief.

® Notably, Georgetown’s “Preliminary Claim Consttion Chart” (Doc. No. 9%), provided with its Claim
Construction Brief for the MarciMarkman proposes “[plain and ordinary meaning] or in the alternative, to
conclude, establish or ascertain,” as it does for all instances of “deterrhinfy argument with respect to
“determining” in Georgetown’s Macklarkmanbriefing refers to the “earlilarkmanbriefing, see Dkt. 80, p. 12
13,” where only “determining” at col. 11:62 with respect to step (a) of thBnCl6 algorithm was at issue. Doc.
No. 96 at 17see alsad. at 8 (“Georgetown respectfully submits that ‘determining’ shoulddnstoued the same
here as it argued in the eaMarkmanbriefing.”)
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Georgetown argues thétcontour’ is consistently used in the specification” and that “the
patentee never disclaimed any portion of the term contour.” Doc. Nat 2814. Holland
responds by relying heavily on tlescription provided atol. 3:4347 and Figure 3 Doc. No.

101" Holland also relies on the description of the ways in which the an “image or frame
showing the projected line L of the track bed” may be treated with “image pnogéschniques
known in the art . . . where the dark pixels represent the contour of the track bed.” ‘329 Patent
col. 5:3541. Additionally, Holland argues that “crosstie contour” should be limited to “that
portion of the contour image that appears within the region of interest.” Doc. No. 101 at 15
(Holland relies onits “above” proposed catruction relating to “region of interest,” which the
Court has declined to adopt.).

However, Holland’s proposed constructios inconsistent with the use dtontour”
throughout the specification at least becads#and refers td'dark pixel values,® thatare the
result of ‘filtering andimage processing techniques329 Patent col. 5:39-4@eeDoc. No. 101
at 14 (Holland explaining that “[t]he dark pixel values are show in the vecoosbur image,

FIG. 3,” an ‘image” which Holland admits is therpduct of “filtering and other image
processg techniques known in the art’(emphasis added) (citing ‘329 Patent col4@}B9In

fact, he specification goes to great lengths to explicitly explain what the “contoantisiow it

is captured. ‘329 Patent col. 3:43 (“beam 42 produces a projected line L, shown in FIG. 2, on
the track bed that follows theontours of the surfaces and components of the track bed”

(emphasis added)id. col. 5:3335 (“the projected line L shown in FIG. 2 follows tb@ntours

" Georgetown notes in its Reply that “Holland, for the first time, algmies that these terms are indefinite.” Doc.
NO. 105 at 8. Holland does not explain why it hasaised the issue of “determining” with respect to “contour,”
though it seems Holland is attempting to argue that “crosstie conmumdéfinite by rearguing “determining.”
Since “detemining” is not at issue with respect to this term, Holland’s argumenthisatetrm is indefinite because
“there is no guidance for ‘determining a crosstie contour’ as opposedetallogontour image, as shown for
example in FIG. 3 above,” will not b@wesidered. Doc. No. 101 at 15.

8 Notably, the exact term “dark pixel values” does not appear in the ‘329 Phterght“dark pixels” are referenced
three times.See329 Patent col 5:41, 8:21, 9:2.
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of the surface and components of the track bed” (emphasis addedl); col 4:4335 (“[e]ach still
image or frame captured by the cameras 50 is filtered and processed tohsotatetoured laser
line L projected on the track bed.9ee alsdoc. No. 96 at 13-14.

Given theextensive usef “contour” throughouthe specificationincluding the various
types of “©ntours” expressly contemplatdele meaning of “contour” would be apparent to one
of ordinary skill in the art at the time of tlevention in the context of the entire pater8ee
Doc. No. 105 at 9 (citing the ‘329 Patent FIGS-4@ (labeled “Spacing Between Crossties”),
col. 7:5659 (“[r]efering to FIGS 4A4C, example frames of the track bed obtained with the
disclosed inspectiosystem 30 are illustrated that can be used to determine the spacing between
the crossties 10.")FIG. 5 (labeled “Angle Of Crosstie With Respect To Rail”), FIGS-68A
(labeled “Gap Size Between Sections Of Rail”), FIGS:7BA(labeled “Rail Wear”), FIG8
(labeled “Defects In Rail/Spacing Of Rail/Size Of Crossties/Ballast HeRglative To
Crossties”), FIG. 9 (labeled “Raised Spike”), FIG. 10 (labeled “Missing Plates”)).
Accordingly, the Court gives “crosstie contour” its plain and ordinary meaning.

“tie plate contour’ (‘329 Patent col. 11:65) (Marddarkman)

In Claim 16, this term appears within the context of algorithm step (c): “if a tie plate is
present, determining a crosstie contour &mdplate contour.” ‘329 Patent col. 11:665
(emphasisadded). For this term, Georgetown proposes: “[plain and ordinary meaning] or in the
alternative, an outline, an edge, or a line that represents the profile of pheteie Doc. No. 96
at 14. Holland proposes$a partial filtered contour image derivédm the tie plate region of
interest and consisting only of dark pixél®oc. No. 101 at 15.

Theparties disagreement essentialljthe same as with “crosstie contour.” Doc. No. 96

at 14 (Georgetown merely reiterates that it believes a PHOSITdwmderstand this term
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without additional construction); Doc. No. 101 at-1% (Holland provides one sentence
describing the arguments as “similar” to those presented with respect toiécocasdbur”); Doc.
No. 105 (Georgetown addresses “crosstie contour” and “tie plate contour” in acongdned
argument). Accordingly, in view of the Court’'s construction with respect twsStie contour,
the Court gives “tie plate contour” its plain and ordinary meaning.

“comparing” (‘329 Patent col. 11:66) (Mardilarkmar)

In Claim 16, this term appears within the context of algorithm step ¢dingaring an
orientation of the crosstie contour and an orientation of the tie plate contour.” ‘329 Patent col
11.6667 (emphasis added). For this term, Georgetown proposes: “[plain and ordinary meaning]
or in the alternative, noting @xaminingthe similarities and differences.bfDoc. No. 96 at 15
Holland argues this term i$s]ubject to 35 U.S.C. § 112, par@! and also allegeghat “any
construction of this term leads to ‘insoluble ambiguity.” Doc. No. 101 at 16-17 (Hollarelyme
alleges that it Believes that any construction of this term leads to ‘insoluble ambiguity’ and it is
therefore indefinite under 8§ 112,” and that it “is accordingly indefingeausethere is no
disclosed structure tied to ‘comparing.””) (emphasis added).

The parties disagreement concesrwhether “a missing or sunken tie plate has [any]
contour.” Doc. No. 101 at 16 (Holland alleges that a misalignment of a tie plate cannot b
detected if the tie plate is missing because it has no contesg)Doc. No. 105 at 40
(Georgetown explains that “Holland improperly points to FIG. 10, which is cledrbldd as
showing a “Missing Tie Plate,” and, after setting up this straw mant|wtes that ‘a missing or
sunken tie plate has no contour.™).

The ‘329 Patent refers to “missing tie plates” in contrast to “misaligned tie 'péatds

“sunken tie plates” numerous timeSee'329 Patent col. 2:226 (“The measurable aspects that
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canbe determined by the disclosed system include but are not limited to: . . . missing $§ig plate
misaligned tie plates, sunken tie platesd);col. 3:56 (“FIG 10 illustrates an example frame of
railroad track obtained with the disclosed inspection sydmmdetermining a missing tie
plate.”);id. col. 10:12413 (“In other examples, missing tie plates, misaligned tie plates, or sunken
tie plates can be detected from the image data”). In fact, the ‘329 Patent expegsdlys that
“[r]eferring to FIG. 1, an example frame of railroad track obtained with the disclosed inspection
system is illustrated, [demonstrating how a] missing or sunken tie plate cdetdated, for
example by analyzing the region of interest R and determining whethetienpairthe contour
representing tie plate occurs or does not occur within the region R.” ‘329 Patelf:tdl19.
Accordingly, the ‘329 Patent discloses detection of a missing tie plate whemassing tie plate
may be indicated by a contour representing a tie plate not occurring.

Thus, t is selfapparent that the “comparing” which Holland argues is demonstrated by
FIG. 10 includes the possibility of a “comparing” in which the “contour” reprasgtitie plate
[] does not occur,” such as could be the caben detecting a missing tie plat&eeDoc. No.
101 at 1617 (Holland argues that “as illustrated in FIG. 10 of the ‘329 [P]atentpdaped
below, a missing or sunken tie plate has no contour.”) (emphasis omitted). AdditiodibydH
fails to explain “why a PHOSITA would not be able to compare a ‘missiogtour . . . to a
cross tie contour and conclude that the tie plate was missing or sunken.” Doc. No. 105 at 10.
Accordingly, the Court gives “compag’ its plain and ordinary meaning.
“orientation” (‘329 Patent col. 11:66-67) (Mardlarkmar)

In Claim 16, this term appears within the context of algorithm step (d): “comparing an
orientation of the crosstie contour and anentation of the tie platecontour.” ‘329 Patent col.

11.6667 (emphasis added). For this term, Georgetown proposes: “[plain and ordinary meaning]
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or in the alternative, the position or location of.” Doc. No. 96 at 16. Hobagdes that this
term is indefinitebecause, as itlaged with respect to “comparing,” “the missing or sunken tie
plate has no contour; thus, it cannot be analyzed, determined, or compared.” Doc. No. 101 at 18.
In view of the Court’s finding that a PHOSITA would be able to compare a contour
missing aie plate to a cross tie contour and conclude that the tie plate was missing, Holland’s
argument that the term “orientation” is insolubly ambiguous is inapplicabldartdoappears to
have proposed an alternative construction within its briefing, proptisatdthe ‘orientation’ of
the tie plate contour is a projected linear approximatien & first degree polynomial ‘best fit’
line) of the tie plate contour through line fitting the individual data points that conghttee
plate contour.” Doc. No. 101 at 4®° However, no reference to a “projected linear
approximation” or “first degree polynomial ‘best fit' line” appears in tB29 Patent, and
Holland provides no explanation for why such limitations are necessarily apglicabl
Georgetown rglies that, as with “comparing,” Holland’s proposed ‘insoluble
ambiguity’ is illusory [because] Holland ignores the understanding of a PHO&1@Areates an
artificial ambiguity out of a ‘missing’ contour.” Doc. No. 105 at 10. In view of the Court’s
construction with respect to “comparing” the Court givesientatiori its plain and ordinary
meaning.
“crosstie contouf (‘329 Patent col. 11:66) (Marddlarkmar)
In view of the Court’s finding with respect to “crosstie contour” in the ‘329rRatiecol.
11:64, above, the Court finds that the construction for “crosstie contour” in the ‘329 &atent

col. 11:66 is the same as for “crosstie contour” in the ‘329 Patent at col. 11:64.

° Holland's briefing filed for the MarcMarkmanindicates only that it alleges that “[t]his term is indefinite” in the
box corresponding to “Holland’s Proposed Claim Construction,” a#dd} chart submitted by the parties in
advance of the MarcMarkmanindicated only that “Holland’s Proposed Constructievas that “[t]his term is
indefinite.” Doc. No. 101 at 18.
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“tie plate contour’ (‘329 Patent col. 11:67) (Marddarkman

In view of theCourt’s finding with respect to “tie plate contour” in the ‘329 Patent at col.
11:65, above, the Court finds that the construction for “tie plate contour” in the ‘329 Patent at
col. 11:67is the same as for “tie plate contour” in the ‘329 Patent at td@51
“determining” (‘329 Patent col. 12:1) (MarcMarkman)

In Claim 16, this term appears within the context of algorithm step dedernining
whether the tie plate is misaligned or sunken based upon the comparison.” ‘329 Patent-col. 12:1
2 (emphasisadded). As with all instances of “determining” in disput&gorgetown proposes:
“[plain and ordinary meaning] or in the alternative, to conclude, establish or esteac.

No. 96 at 17; Doc. No. 105 at87*° Holland does not propose amgtualconstructioras it did

with respect to the use of “determining” in step (b) of the Claim 16 algaritistead arguing

only this singular instance of “determining” in step (e) of the Claim 16 algonshimdefinite

and “[s]ubject to 3 U.S.C. § 112, para6.” Doc. No. 101 at 19Holland reiteratests
indefiniteness argument based on the vidbat a missing tie plate “cannot be analyzed,
determined, or compared [because] it has no orientation, no position and no location.”
Moreover, Hollandails to provide any argument relatinggwuctures or functions isupport of

its bare allegation that this term is subject to 35 U.S.C. § 112, f\6.a last ditch effort, in the

final sentence of its Response addressing this term, Holland apppaspdse that this instance

of “determining” should be construed as “identifying the tie plate as misdlignsunken if the

12 Georgetown correctly notes that “[t]his term appears [only twiceoiitakd’s briefing, once] in Holland’s ‘Phrase
No. 8 [which corresponds to step (b) of the Claim 16 algorithm,] and [a sernadn] ‘Phrase No. 11" which
corresponds to step (e) of the Claim 16 algorithm. Doc. No. 105 at n.4. Georgdsovargues “the term should
be construed the same for both phrases|, because] the same reasoningdpgutieghrases.’d.
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crosstie contour and the tie plate contour are not parallel,” but provides no argument or
reasoning’ Doc. No. 101 at 20.

Holland’s argument that this singular instance of “determining” is indefiniteescit®
arguments with respect to “comparing” and “orientation,fes®lvedabove. As with its earlier
argumens, Holland fails to address the understanding of a PHOSITA. addity, Holland’s
argument overlooks the fact that “the ‘329 Patent disclosésastone way of ‘determining’ by
averaging or summing pixel values.” Doc. No. 105 at 8; ‘329 Patent ¢8k2®;id. col. 8:66
9:1. h view of the Court’'sabove findingthat a PHOSITA would be able to compare a contour
missing a tie plate to a cross tie contour and conchaletlie tie plate was missimand in view
of the Court'sabovefinding with respect to meandus{function elements, this term is not
subject to 35 U.S.C. § 112, faddthe Court according givehis instance ofdetermining”its
plain and ordinary meaning.

“misaligned’ (‘329 Patent col. 12:1) (Marcklarkmar)

In Claim 16, this term appears within the context of algorithm step (e): “determining
whether the tie plate misaligned or sunken based upon the comparison.” ‘329 Patent col. 12:1-
2 (emphasis added). As agreed in the briefing, the Court construes “misaligmadarno‘not
beingalignedwith another structure.” Doc. No. 96 aB7(*"Georgetown does not object if the
Court agrees to adopt Holland’s proposed construction for misaligned.”); Doc. Nat 2021
(Holland represents that “Georgetown has agreed to admtand’s proposed claim

construction as to the term ‘misaligned.”).

" Holland’s briefing filed for the MarctMarkmanindicates only that it alleges that “[t]his term is indefinite” in the
box corresponding to “Holland’s Proposed Claim Construction,” a#dd} chart submitted by the parties in
advance of the MarcMarkmanindicated only that “Holland’s Proposed Construction” was that “[t]his tésm
indefinite.” Doc. No. 101 at 19.
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V. CONCLUSION

For the foregoing reasons, the Court interprets the claim language in thisndhse i

manner set forth above.
So ORDERED and SIGNED this 7th day of August, 2014.

%ﬂm

JOHN D. LOVE
UNITED STATES MAGISTRATE JUDGE
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