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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION

JAIME COVARRUBIAS 8§
V. § CIVIL ACTION NO. 6:13cv812
TODD FOXWORTH,ET AL. 8§

MEMORANDUM OPINION AND ORDER
ADOPTING REPORTAND RECOMMENDATION
OF THE UNITED STATESMAGISTRATE JUDGE

ThePlaintiff JaimeCovarrubias, proceedirgo seg filed this civil rights lawsuit under 42
U.S.C.81983complainingof allegeddeprivations of higonstitutionalights. This Courtordered
that thecasebereferredo theUnitedStatesViagistrateJudge pursuamd 28U.S.C.8636(b)(1) and
(3) and thedmendedOrderfor the Adoption ot.ocal Rulesfor theAssignmenbf Dutiesto United
States Magistrate Judges.
|. Background

Covarrubiasbriginalcomplaintwvassome90 pages long andisedl9separatanddistinct
claims. Theseconcern:(1) disciplinary cases;(2) sleepdeprivation;(3) medicalcare;(4) mail
delivery;(5) meals;(6) ventilation;(7) idleness|8) sanitation;(9) property; (10grievances(11)
classification{12)maintenance(13)lawlibrary policies;(14)closecustody overflow; (15) double-
celling; (16)typewriters;(17) harassmen{18)retaliation;and (19)ktrip searchesOf theseclaims
no.1,2,4,5,7,9,10, 11, 14, 15, and 16 lendismissedaind Covarrubias hdi¢ed anamended
complaintsetting out hisemainingclaims.

After anevidentiary hearinghe MagistrateJudgeissueda Reporrecommendinghatall
of theclaimsexcepffor thestrip searclconductedy Officer Mapps balismissed.The Magistrate

Judgealsoissuedaseparat&keportrecommendinghatthedismissabf thesleepdeprivatiorclaim
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besetasideand thatlaimreopened. Covarrubidited objectiondo thefirst of theseReportsand
no objections have been filed to the second Report.

TheMagistrateJudge withdrew thievo Reportgor purposes of consolidation ajpdlicial
economyandissuedthe Reporturrentlyunder consideration. Covarrubias Ifiled objectiongo
themostrecent Report.

II. Medical Care

Covarrubiasstatedthat he complainedof various condition$o NursePractitioneMelvin
Wright and Dr. Clayton, includingrestlessnessichingknees,constipation headachesyertigo,
momentaryblackouts, poor concentration, athepressionbut Wright told him that‘we only treat
symptoms.”Dr. Claytontold Covarrubiaghat TDCJ permitsmedical personnel onlyto reduce
symptoms and that budget concerns doatiotv for testsuntil “a seriousstateis apparent.’Dr.
Clayton andNurseWright, alongwith anunidentifiedindividual,failedto diagnosehatCovarrubias
wassufferingfrom sleepdeprivation andbrcedhimto endure pairdiscomfortanxiety, depression,
andinsomnia.

OnJuly 4, 2013, CovarrubiatateghatheinformedNursePractitioneiSchafeithathewas
suffering from nocturnalsweats,inability to breathe,gasping,itching, andthirst. Shehad him
perform abreathtestandlistenedto his bodywith a stethoscope, btdld him “oh, it's theheat,it
happengo metoo,sometimed feellike | can’tbreathe.” Covarrubias contendbatmedicalstaff
assumegprisonersaremalingeringandcomplainsthatShafer’sfailure to perform the propetests,
failureto diagnose hiailment,andrefusaltotreathimwas‘recklessand/or negligent.” Covarrubias
alsocomplainedhat hewasassignedo closecustodyfrom July of 2013to October of 2014 and
during this time, hewas chaperoned bywo correctionalofficers on everyvisit to the infirmary.
These officers never left tlrexaminatiorroom, meaningthatat notime did Covarrubias have the
opportunityto visit privatelywith medicalstaff or discussconfidential, personal, antimatematters
with them.He concedes thatDCJ requiresstaff memberssign aconfidentialityagreementbut

argueghatthe policy of requiringescortgo remainwith theinmateresultsin refusalsto obtain



medical care, invade his privacy, violate state confidentiality laws, and amountto medical
malpractice.

TheMagistrateJudgeaeviewedCovarrubias’ pleadingsestimony andmedicalrecordsand
determinedthat hisclaimsdid notrise to the level of deliberateindifferenceto seriousmedical
needs.SeeDominov. TDCJID, 239 F.3d 752, 75@th Cir. 2001)(deliberateindifferenceis “an
extremelyhigh standardo meet” andrequiresa showingthat officials refusedto treatprisoner,
ignoredhis complaintsjntentionallytreatechimincorrectly,or engagedn similar conductclearly
evincing wanton disregard for seriomedicalneeds).

In his objections, Covarrubias argubatDr. Clayton,NurseWright, and otherScreated,
enforced, or appliedaolicy or customthatpreventghediagnosisof aseriousmedical condition.”
Theyalsoprovided inadequataedicalcarein thatthey didnotdiagnosehathewassufferingfrom
sleepdeprivation. Although thélagistrateJudgedeterminecthis claim allegedno more than
negligence, Covarrubias argues that twsclusionis not supported by the record. He states that
he sufferedfrom high bloodpressureausingmomentaryblackouts and “surgdse the brain,” the
cause of which was nevdetermined.

Covarrubiagssertshatthedefendanimedicalofficials were“apatheticandreckless’in their
treatmentof him, asshownby their cursoryexaminationsHe argueghatwhetherhis symptoms
amountto a seriousmedical need requires further assessmenby an experiencedmedical
professional andin evaluation ofmedical standards. Covarrubiasaintainsthat the medical
defendants did netantto discoveranymedicalcondition worthy otommentandDr. Clayton and
NurseWrightweremoreconcerneavith whatthe budgeallowedthemto do,whichshowsknowing
and intentional disregard for health.

Covarrubiagepeatshis claim that NurseSchaferfailed to discover eheatrelatedillness,
claiming that his condition was so severethat he feared death.He maintainedthat the pre-

segregation evaluations heceivedinvolved only one question, abaadicidalimpulses. While



theseevaluationslsoinvolved the taking ofital signs, Covarrubiassiststhatthetaking of vital
signs issomehowirrelevant to heatnducedmanifestations.”

Covarrubias contendthat Nurse Schafer focused on what was apparentor easily
determinabléut “otherwiseheldPlaintiff in disregard,” pointindo herstatementhatsometimes
she couldhotbreathe . Shehad him perform areathtest,supposinghatthe condition hedescribed
wassomehowdiscoverable under conditions of extremeheat, andmadenomentionof whether
a personwhois awakenedh themiddleof sleepthirsty,itchy, gaspindor breath, coverenh sweat,
is commonandis assuredf no permanentnjury.” He arguesthat this evaluationwas “beyond
negligent.”

Covarrubiasalsocomplainsof Schafer’'sevaluationthat he had ndinea, statingthat she
askedhimif heitchedandhesaidyes,butshedid notwantto examinehim until hepromptedher
to do so.Shethen concludedhat becauseno tineawas apparentmedicationwas not available
because that was TDCJ policy.

Covarrubias furthecomplainshathewasdenied'medical privacy” becausevhile hewas
in closecustody, he could netsit themedicalstaffin private butwasalwaysaccompaniethy two
officers. Although heclaims TDCJ policy requiresthat prisonersreceive auditory and visual
privacy, Covarrubiastatesthat thestaff does noteavethe presenceof a close custodyinmate
during the visit withmedicalpersonnel.

As aresultof thislack of privacy, Covarrubiastateghatherefusedo consultwith mental
healthpersonneleventhough heavasexperiencingseveredepressiomndmentalanguish ovehis
circumstances.’He arguesthatthe right to confidentiality shouldprevail for inmateswhereno
legitimatepenological purpose is served.

TheMagistrateJudgecorrectlydeterminedhat aprisoner’sbeliefthatmoretestsshould be
conductedor additional diagnostitneasuresindertakerdoes notaisea claim to constitutional
dimensionsThe medicalrecords show he was seen by Schafer on August 5, 2013, attiminéch

examinatiorshowed that hiseartandlungswerenormal, he had nadifficulty breathing, and he
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had nainea(afungalinfectioncommonlycalled“jock itch”) in hisgroin orfeet. Covarrubiaglso
filed a grievancein 2011 complainingthat when he told Dr. Clayton aboutsuch symptomsas
headacheandvertigo,the doctortold him that there was neemedyto eliminatethesesymptoms
entirelyand he would hav® depend oisuchmedicationsasibuprofen or naproxerirheresponse
to the grievance indicated that no objecsyenptomswere found.

Thefailure to correctlydiagnose grisoner’sailmentdoes notitself amountto deliberate
indifference.Fenlonv. Quarterman 350 F.App’x 931,2009U.S. App. LEXIS 23614,2009 WL
34447795thCir., October 26, 2009failureto diagnosesquamousell canceron a prisoner'seck
wasnotdeliberatandifference);Lewisv. Evans 440F.App’x 263,2011U.S. App. LEXIS 17486,
2011WL 3669715(5th Cir., August 22, 2011). Covarrubiagcordsshowthathe was seenby
medicalpersonnel on aumberof occasionsbut theydid not runthetestshebelievednecessarpr
provide thetreatmenthe thoughtppropriate.The fact that themedicalpersonnemay not have
providedthe quality and quantity of carewhich Covarrubiasconsideredoroperis not proof of
deliberatandifference;in orderto setout aclaim of deliberatandifference, a prisoneanustshow
that the defendantgfusedto treathim, intentionallytreatedhim incorrectly,or engagedn any
similarconductlearlyevincing a wantodisregardor any seriousnedicaineedsDominov. Texas
Department o€riminal Justice 239 F.3d 752, 75@th Cir. 2001). Covarrubialsasfailedto show
thatDr. Clayton NurseSchaferprNurseéWrightweredeliberatelyndifferentto his seriousnedical
needs.See also StewavtMurphy, 174 F.3d 530, 533-3%th Cir. 1999) (nadeliberatendifference
wherefirst treatingphysician overlookegatient’sskin woundspften did notreadnurses’notes,
and did not follow upo ensurehathis orderswerebeing followed, andecondreatingphysician
rejectedthe recommendatiorof an outside surgeoto transferthe patientto anotherfacility).
Covarrubias’ objections in this regard are withaetrit.

Covarrubias nextomplainghat theMagistrateJudge didhotaddress hislaim of denial of
privacy “except in passingthe facts.” The Report determinedthat prisoners do not have a

constitutionalight to the confidentiality of their medicalrecords citing Andersorv. Romerg 72



F.3d 518, 5237th Cir. 1995), andhat the assignmenbf escortsto inmatesin closecustody, a
classificationrequiring a highlevel of security,is rationally relatedto legitimate penological
interestsciting Thornburghv. Abbott 490 U.S. 401, 407-08, 109 S.Ct. 1874,104 L.Ed.2d 459

(1988). CovarrubiasoncedethatTDCJrequiresstaffmemberso sign aconfidentialityagreement
and doesot allegethat any officer everviolatedthis agreementwith regardto him. He hasnot

shown aconstitutionaliolationin thefactthathewasescortedo medicalappointment$y officers

whoremainechearbywhile hewasin closecustodywhichis themosthigh-securityclassification
in TDCJ other thaadministrativesegregation. These objections are likewise withwarit.

[I1. Ventilation

CovarrubiastatedhathewasonEight Building betweerduneof 2013 and August of 2014.
Sometimede had higan but notalways,andthe cell vents rangefrom poorly to fairly blowing;
howevercoldair is not introducednto thecells. Heatis transferrednto the cellsfrom the outside
walls. Covarrubiasuffered“periods ofsweating”and awoke ot leastthreeoccasiongjasping
for breath.eventhough his person&n andin-cell ventwereoperating and the windowasajar.
Hefiled grievancesiskingthatadequat@rovisionssuchasair conditioningbeimplementedbecause
the current procedures, includingndustrial fans and the provision ofce, were insufficient.
Covarrubias contendghat the Defendants,including Warden Berger and the maintenance
supervisorwerenegligent odeliberatelyindifferentthrough the use of an inadequate ventilation
system.

Covarrubiasstatesthat he spentintermittent 30-day periods on 11 Buildingansient
overflow. The ventstherefunctioned poorlytherewasan absenceof aperturesandinmatesin
solitarywerenotpermittedto have persondans. Prisonerseceivedcetwo to fourtimesa dayand
industrial fans operated in the hallway.

TheMagistrateJudganitially determinedhat Covarrubiagilaimsfailedtoriseto thelevel

of crueland unusugbunishmentput after the original Reportswere withdrawn,the mostrecent



Reportrecommendedhat Covarrubiastlaimsregardingexposurdo excessiveneatgo forward.
Covarrubias’ objections did natentionthis recommendation.
V. Sanitation

Covarrubias contendbatherepeatedly}complainedaboutthe showerdeinginfrequently
cleanedand not beinganitized.Theexhaust vent&erenot functioningthefloor draingratesvere
missing,damagedor clogged, thevallswereporousnsteadf flat andsmooth.and theoomswere
“insectinfested,odorous, and darkHe stateshe had &heatrash”appearon his body arounthe
end of 2012which lastedfor two months,in which heassertghatthe blistersformedon hisarm
after heleanedon theshowerwall. Otherinmatesalsosuffered‘heatrashes,”’supposedlyn the
summemonthsor aroundhem. He acknowledged thdte did notseekmedicalcarefor thisrash.
Latermedicalrecordsshow that Covarrubiasceivedreatmentor athlete’sfoot, acommonfungal
infection on the skin.

With regardto cleaningcells, Covarrubiasstatesthat inmatesget one paper cone of a
cleansingoowdercalled“Bippy” twice a month.Grievanceresponsestatethatthis is enoughto
cleananentirecell, but Covarrubiastateghatwhile thisamountmaybe enougho wipe down the
stainless steel lavatory and wall, it is not enough to clean the table, skhwmikess, or floor.

Covarrubiaslsocomplainedhat thecell housingareasvereonly beingsweptandmopped,
albeitwith “heavily soiledmops.” Surfaceareassuchastables,stools,walls, andrails wereonly
infrequently wiped, anthenonlywith adamprag. Thegrievanceesponseacknowledge thatreas
should besupervisedor cleanlinessbut theyarenot. CovarrubiasomplainsthatDewberryand
otherofficials haveallowedsubordinate$o continue gracticethatmaintainsa minimal level of
sanitationhespeculatethat awritten or unwrittenpolicy existsrestrictingtheamountof chemicals
availablewith theprimaryconsideratioeingbudgetary As Defendant#n thisclaim,Covarrubias
named “DefendantDewberry and/or JohrDoe official overseeingsanitation”for “deliberate

indifference to health of inmates; negligent enforce [sic] policy” and “Defendant(s) Doe,



policymakers/enforcers/implementersr “deliberateindifferencefail to take neededstepsto
maintainhealthy[sic].”

TheMagistrateJudgedeterminedhatCovarrubiaglid not show anfiarmresultingfromthe
alleged sanitation conditions of which t@mplainsother than a reference to a rash for which he
acknowledges that tkd notseekmedicalcareandwhich apparentlyclearedup onits own. In his
objections, Covarrubiagtateghat“an inmateneednot seekmedicalattentionespeciallywhenhe
has no confidendiatappropriatéreatmentvill beprovidedorthata diagnosissto theorigin and
causeof the rashwill be made.”He arguesthat the rash persistedfor sometwo monthsand
eventuallyclearedup dueo “a course oelf-treatment.”TheMagistrateJudge properly concluded
that Covarrubiaslid not show anythingnorethande minimisharm.Seeg.g, Ginsv. J.B. Evans
Correctional Center civil actionno. 08-1475, 2009).S. Dist. LEXIS 4880, 2009VL 196199
(W.D. La., January 23, 2009¥levelopmenbf non-specificrashasaresultof beingforcedto take
cold showersvasademinimisinjury); Myersv. Valdezcivil actionno. 3:05cv1799, 2003.S.Dist.
LEXIS 28569,2005WL 3147869(N.D.Tex.,Novemberl7,2005,Report adoptedNovember30,
2005)(allegationsof pain,numbnes extremities]Joss ofmobility, lack of sleep extremetension
in neckand backextremerash,anddiscomfortwereinsufficientto showa “physicalinjury” for
purposes ofhe Prison LitigatiorReformAct).

Covarrubiasalso argues that theractice of permitting only infrequentcleaningof the
housingareasamountedo deliberatandifference. However,heallegesnofactsshowing that any
of the individualsrxamedn connectiorwith theclaim, eventhe “JohrDoe” defendantsactedwith
deliberateindifferenceratherthanmerelynegligence SeeFloresv. TDCJ Transitorial Planning
Department, Southern Regibwstitutional Division, etal., slip op. no. 2:14cv283, 2015.S.Dist.
LEXIS 77194, 2018VL 5554630 (S.D.Tex., June 15, 2018gportadoptedn pertinentpart at
2015U.S.Dist. LEXIS 125399, 2018VL 879831(SeptembeRl1, 2015)Holder v. Hebert civil
actionno. 07-1206, 2007U.S. Dist. LEXIS 93972, 200MVL 4299996(W.D.La., November8,



2007),Report adoptect 2007 U.S. Dist. LEXIS 89042(W.D.La., December4, 2007). These
objections are withounerit.
V. Maintenance

Covarrubiastateghathefiled grievancesoncerning théack of maintenanceyhichtied
in with thesanitatiomproblems.He madecomplaintsof noin-cell hotwater rustedixtures,missing
window screenssingleelectricaloutletsin cells(whichwerenotadequatéor use bytwo people),
missinglocker doors, porous showealls, poorly ventilatedshowerswith nolights and nodrain
gratesor stopped-up drains, aimu-cell ventsthatareclogged obarelyfunctioning. He speculates
thatTDCJhasanofficial policy of maintainingthecomplainedof areasn disrepairandclaimsthat
unknown defendantsiswell asmaintenanceupervisorfkichardMills and Regindliver, have
“created,implementedr enforceda practiceof allowing unsafeand unhealthgircumstanceso
continueto the extentthatbasichumanneedsarecompromised.He filed grievancesandwastold
that work orders were opened on thattersabout which heomplained.

The MagistrateJudgedeterminedhat Covarrubiagiled to identify any cognizabl&arm
sufferedfrom theallegedack of maintenancandthat heofferednothing beyond bald conclusions
to suggest that theameddefendants were deliberately indifferent to his safety.

Covarrubia®bjectghathiscontentionsegardingnaintenancare®sufficiently specificand
correct”andassertshattheseclaims“encompass broader rangesuchasventilation,hotwater,
andvermininfestations. He alsmaintainsthat the physical injuryequirementioes not apply to
requests$or declaratoryor injunctiverelief. Covarrubiagrgueghatif a conditiorpersistdor a long
period oftime and is notemediedthis is the equivalent of deliberate indifference.

The Fifth Circuit hasstatedthat the failure to remainvigilant in maintainingsafeprison
environmentsmay rise to the level of negligence but does not bytself amountto deliberate
indifference.SeéNest.Blair, 254F.3d1081,2001U.S.App.LEXIS 31046, 2001WL 5638185th
Cir, May 15, 2001)¢iting Nealsv. Norwood 59 F.3d 530533(5th Cir.1995). Covarrubiasasnot

shown thaainyof thenamedDefendants knew of artisregarde@ substantiaisk of seriousarm.



Seeeg.g.,Franco-Calzadav. UnitedStates375F.App'x217,2010U.S.App.LEXIS 6219,2010WL
11413843rd Cir., March 25, 2010)failureto inspectandfix faulty ladderattachedo prison bunk
bedwasnegligencevhich did notriseto thelevel of anEighthAmendmenteliberatendifference
claim);Bensorv. Cady,761F.2d 335, 339-4(¥th Cir.1985)(prisonofficials' failuretoinspectand
maintaincell beds ane@xerciseequipmentvhichfell andinjuredprisonerin two separaténcidents
wasatmostalack of duecarewhichfailedto demonstrateeliberatendifferenceo anunreasonable
risk of harm posed byhe inmate'sphysicalenvironment).Evenif the Defendants should have
conductedsafety inspections bufailed to do so, this fact would not demonstratan Eighth
Amendmentviolation throughdeliberateindifference.West,2001 U.S.AppLEXIS 31046at *5;
Bensony61 F.2cat340. TheMagistrateJudgecorrectlyconcludedhatCovarrubiagailedto show
deliberateindifferencewith regardto his maintenancelaims. His objectionsin this regardare
without merit.

VI.Law Library Policies

Covarrubiasssertghat thelaw library seats45 peoplewho areseatedmmediatelyto the
left andright anddirectly in front of oneanother.The tablesarenot partitioned, aneéachinmate
has the space equivalent to an open book and a writing pad.

As aresult,Covarrubiastateghatinmatesyhoattendhelawlibrary sessionsvith “various
agendas,are often ableto readandseewhat other prisonersareworking on.He complainsthat
while relevantprecedenpermitstheforfeiture of certainprivacyrights,“other law alsoimposesa
duty on the prisont® protect theights of its wardsfrom beingbreachedy nonefficial persons.”
Whenhefiled grievances, the prisafficials responded that adequafeces provided and theaw
library is a publicplace,thus suggestinthat “voluntary participationis a forfeiture of privacy
/confidentiality.” Covarrubiaseceivedadisciplinarycasefor movingfrom oneseato anotheione
whereinmateswerenot in directproximity to him. He complainsthatlaw library officer Keisha
Stottsandotherunknown defendants “continuedth a practicethatfailed to accommodatéor

privacy andconfidentialityin personal legainattersor materials.”
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Covarrubias furthecomplainedthat: the law library does not provide adequadecess
becaussomeof theresearchtemsarenotprovidedor aresoinefficientasto beuselesstimein the
law library is limited to 10to 14 hours aveek,which in practiceamountgto 8 %2to 12 % hours
becauseof delays; and, he had onlindirect access’to the law library while confinedin close
custodybetweenJune of 2013 and October of 20Which sharplycut backon the quantity and
guality ofaccesdhereceived As aresult, Covarrubiastateshat hewasunableto researclstate
tort law so asto which court has venueayhatis thefiling fee, whether proceedingotin forma
pauperisavoids a 3Hday limitations period, whetheviolationsof TDCJrulescanreceivejudicial
review,whetherrule violations thatrecontraryto statutorylaw cangiveriseto acauseof action,
andwhat, if any, stateconstitutionallaws protectinmateswhen the federal constitutionis not
implicated. He contended thisamperedis ability to present a causeasdtion in state court.

TheMagistrateJudgedeterminedhat nocasan anystateorfederajurisdictionhas heldhat
prisoners have a right of privaaytheir law library work from other prisonersitting nearbyand
thatthereis no constitutional obligatioto placepartitionsonlaw library deskgo protectinmates
from potentially havingtheir legal work seenby other prisonersThe MagistrateJudge further
statedthat Covarrubiafailed to showsufficientharmasrequiredto setout a constitutionatlaim;
heofferednothingto suggesthathis putativetort claimwaspotentiallymeritoriousor represented
a challengéo his sentenceor the conditions of hisonfinementhis previouslyfederallawsuit
resultedin ajury trial, and Covarrubias habeenconsistentlyableto file numerouspleadings,
motions,and othedocuments.

Covarrubias objectbat“a probabilityexiststhatwithoutthe TDCJ’senforcemendwuthority,
Covarrubiasvill involuntarily have exposembnfidentiallegalmattergo other offenders” anit is
the duty of the Agencyo ensurethat privacy and confidentialityare assuredHe argueshat he
neededimmediateaccess’to legalmaterialsin orderto respondo court orders and thatanyof
the documentdefiled lackedsupportingcaselaw or statutoryreferencesCovarrubias contends

thatwhile onindirectaccesstheprovisionof threecaseshreetimesaweek,withouttheaid of self
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help books orpamphlets,makesgetting into court difficult. The Magistrate Judgecorrectly
determinedthat no precedergxistsfor Covarrubias’ invocation of privacy righta his legal
materialsin the law library and that no such constitutional right exists.

The Magistrate Judgealso concluded that Covarrubiadid not showconstitutionally
cognizablénarmin regardo hisclaimsof denial ofaccess$o legalmaterials.Covarrubiagnaintains
in his objections that &w library is essentiato framingadequateourtdocumentsandthatthere
wereoftenperiods otimewhenhehadobjections or responstscourtordersdue. He statest was
therefore necessargat he havémmediateaccess to digesblumes.

Covarrubiasassertshatsomecaselaw is notavailablein thelaw library andthat thelack
of accesgo digestscausesin to be unabld¢o discover newheoriesor to testold theories. There
areno duplication or printingervicesavailableto prisonersaandveryfew encyclopediadreatises,
or practice guides.

Althoughthe MagistrateJudgdisted anumberof court proceedings which Covarrubias
participatedpro se Covarrubiasrgueghatanumberof thedocumentsefiled lackedsupporting
casdaw or statutoryreferencesin addition, anumberof theclaimsraisedn his priorlawsuitwere
dismissednd hisargument®nappealackedsubstancand authoritypecausée couldhotdiscover
Fifth Circuit case®r researchegaltheories.He stategshathadhe notbeenappointedanattorney,
he couldnot havepresentedhis claims. Eveninmatesexperiencedn researchike himselfhave a
hardtime determininghe viability of claims,makingadequateesponsesr evenrespondingn a
timely manner.

Similarly, Covarrubiastateghatwhile hewasplacedon indirectaccesso thelaw library,
he tried to researchstatetort law to determinethe viability of a claim againstTDCJ officials for
usingrestrainingdeviceson himwhichleft notablebruisingfor about aveek. He wasunsureasto
the natureof sucha claim, the properstatecourtin which to file, thefiling fee, the statuteof
limitations,and othetegalquestions He does noindicatewhetheror notheeverfiled his putative

tort claim.
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The Fifth Circuit has explained as follows:

Prisoners have a constitutional rightaccesshe courts.SeeBoundsy. Smith 430

U.S.817,821,97S.Ct.1491,52L.Ed.2d72(1976). However theSupremeCourt’s

decisionin Bounds did nogestablishthat prisoners haveraght to alaw library or

legal assistanceSeelLewis v. Casey 518 U.S. 343, 350, 116 S.Ct. 2174, 135

L.Ed.2d 606 (1996)Rather,prisonlaw librariesandlegalassistancerogramsare

not endsin themselvesput only themeansfor assuringa reasonablyadequate

opportunityto presentlaimedviolations offundamentatonstitutionakightsto the

courts.’ld. at351, 1165.Ct.2174 (quotinddounds430U.S.at825, 975.Ct.1491).

Therefore, a prisoner alleging a violationBfundsmustallege an actual injury.
Mendozav. Strickland 414F.App’x 616,2011U.S.App. LEXIS 2257, 201 WL 3964785thCir.,
February 3, 2011%xeealsoMannv. Smith 796F.2d79, 83(5th Cir. 1986). In thisregardtheU.S.
SupremeCourt has providedxamplesf what constitutes an “actual injury”:

[The inmate]might show,for examplethatacomplainthepreparedvasdismissed

for failureto satisfysometechnicakrequirementvhich,becausef deficienciesn the

prison'degalassistancéacilities, he couldhot have known Or thathehadsuffered

somearguably actionable harm that\Wwishedto bring before the courtbutwasso

stymied by inadequacies of thiaw library that he was unableevento file a

complaint.
Lewis 518U.S.at351;seealso Mcintostv. Thompso463F.App’'x 259,2012U.S. App. LEXIS
3711, 2012WL 602437 (5th Cir., February 24, 2012fevenif destruction ofinmate’slegal
paperworkrestrictechis constitutional rights, Hailedto allegeaninjury in fact,whichis required
to state a clainfior denial ofmeaningfulaccess to the courts).

This right to accesghe courtsrest[s] on the recognitiothattheright is ancillaryto the
underlyingclaim, withoutwhich aplaintiff cannot haveufferednjury by being shut out of court.”
Christopherv. Harbury, 536U.S.403,415,122S.Ct.2179,2186-87,153L.Ed.2d 413 (2002). A
plaintiff complaining of loss or inadequatsettlementof a meritorious case,the loss ofan
opportunityto sueor theloss ofanopportunityto seeksomeparticularorderof relief mustdescribe
the predicateclaim [i.e. the underlyingcasefor which accesgo courtsis soughtjwell enoughto
show theclaimis not frivolous andhe arguablenatureof this claimamountgo “more than hope.”
Id., 536U.S.at415;seealsoLewis 518U.S.at 353 and n. Bactualinjury requiregheunderlying

claim for which accesgo court was allegedlydeniedbe arguable andhonfrivolous; depriving
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someonef a frivolousclaim“depriveshimof nothingatall, exceptperhaps thpunishmenof Rule
11 sanctions.”)

Covarrubias hasailed to show that hesufferedactualharm as a result of the alleged
limitationsplacedon hisaccesgo court. He does not describe his putatiteet claimwell enough
to showit wasnot frivolous orthatthe arguable nature of thedaim amountedo morethan hope.
SeeMinix v. Stoker 289F.App’x 15,2008U.S. App. LEXIS 15541,2008WL 2796730(5th Cir.,
July 21, 2008jplaintiff's accesso courtsclaimfailedbecausde did not show that the defendants’
acts prejudiced his position in a specific suithing McDonald v.Steward 132 F.3d 225, 2331
(5th Cir. 1998).

In Covarrubiasprevioudederallawsuit,anevidentiaryhearingvasconductedgounselvas
appointedo represenhim, he had gury trial, hefiled alengthyanddetailedpro semotionfor new
trial, hefiled a 29 pagérief with the Fifth Circuit in support of hismotionto proceedn forma
pauperiswhich containectitationsto some50differentcaseshefiled amotionfor rehearingn the
Fifth Circuit, and he sougltertiorarireviewwith theU.S.SupremeCourt. Covarrubiaglainlywas
not deniedaccesgo courtwith respecto this litigation. Mann, 796 F.2dat 83 (prisonerwasnot
deniedaccesgo courtwherehefiled a detailedcomplaintalongwith an applicationfor leaveto
proceedin forma pauperis the defendantaere served,discovery proceeded, amanendechis
complaintto stateadditionalclaims and seekadditionalrelief). Covarrubias’ objectiong this
regard are withoumerit.

VIl. Harassment and Retaliation

Covarrubiasstatesthat law library officers Keisha Stotts, Lashun Randle, anielvin
McCray deniedhim law library sessionor legal materialrequestan orderto harasshim. He
maintainghat theofficersmadecommentsabout higgrievancesn sarcasticoneswishedhe would
go backto theBetoUnit, and deniedaw library sessiongr extratime. He acknowledgesandlaw

library recordsconfirm, that he received 10 to 14 hours per week of law library access.
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TheMagistrateJudgestatedthatprisoners do not have a rigbtunlimitedlaw library time
and that Covarrubiadid not show any harnas a result of the denialscomplainedof. In his
objections, Covarrubias arguésat he should not haveo show harmin orderto maintaina
retaliationclaim and that helid notviolatelaw library whenhemovedfrom oneseatto anotheito
protect his privacy.

TheFifth Circuit hasstatedthatde minimisactsof retaliationdo notsatisfythe “retaliatory
adverseact” prong of aretaliationclaim. Morris v. Powell 449 F.3d 682, 684-8%th Cir. 2006).
In theabsencef a showing of cognizablearm,Covarrubias has ndemonstratednythingmore
thande minimisacts of retaliation.

Theprison records show, and Covarrubias duesdisputethaton oneoccasionn February
of 2012, hewas assignedo seatno. 11 butmovedto seatno. 39,for which he receiveda
disciplinary case.Although Covarrubia®ffers the conclusoryassertionthat Stotts “took the
additionalstepof commencingdisciplinaryreportwhichwasmotivatednot by theactualviolation
itself but her long abidindislike of plaintiff by retaliatian for his use of thgrievanceanechanism,”
heoffersnothingto support thelaimthat butfor theallegedretaliatorymotive,he would nohave
receiveddisciplinary action.The MagistrateJudge properlgeterminedhat Covarrubiatiledto
show thatis receiptof adisciplinarycasewastheresultof retaliatoryanimusratherthanthefact
that he changed seats with@atrmission.

Covarrubiasalso complainedof an incident involvingSgt. Purvis,in which Purviswas
escortingseveninmates,including Covarrubiasirom ThreeBuilding to SevenBuilding after a
recreatiorperiodwascutshort. Someof the otheinmatesn the grougriedto resolvethesituation
with OfficersRickmanand Brookins, but Purvis intervened, sayiifiganyone has a problewith
it, talk to me,you shouldn’t haveometo thepenitentiary."Whentheinmatedriedto talk to Purvis,
the officerbecameangry and grabbed one tbiem,threatening to lock him up.

CovarrubiagontendedhathehadalegitimatecomplaintoutPurvis’actionantimidatedhim

into silence. He resolved noto attemptinformal resolution ofproblemswith officerslike Purvis,
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whom Covarrubiassaid is known to be “aggressive,offensive, and impulsive.” Although
Covarrubias couchethis asaretaliationclaim, the MagistrateJudgedeterminedhat Covarrubias
did notidentify a specific constitutional rightwhich he was attemptingto exerciseor showthat
Purviswasretaliatingagainsthim. Nor did he show that buor a retaliatorymotive by Purvis
against Covarrubias, the incident would not has@urred. TheMagistrateJudgdurtherstatedhat
to the extenta displayof temperby Purvisagainstotherinmatescould be consideredan act of
retaliation against Covarrubias, such an act wouldebsinimis

In his objections, Covarrubias argues thatdatwestitutionalright allegedis the rightto be
free from adverseactswhich chill or silenceredressof grievancesHe statesthat he anticipated
using thenformal resolution procedure @ddresgsheimproperrecreationimitation, hopingthat
Purvis would acknowledge that thecreatiorperiod hadeencut shorandsomehowemedythe
misconductHowever,Purvis“defeatedinformal resolution fromits inception” by threatening to
lock up another prisonavho complained. Covarrubiagatesthat Purvisdirectedhis words and
actionsat the group includinghim, which had thesamechilling effect with respectto informal
resolution as if Covarrubidsmselfhad experienced the assault.

Accordingto Covarrubias, Purvis recognizdéththis actionsvereunauthorized by denying
that he physicallyssaultednothelinmateor thatany unethical behavior occurred. According
Covarrubiasthesealenialssuggesthathis actionsvereimproperandhismotiveswerequestionable.
HeinsiststhatPurvis’threatgo lock up theinmatewho complainedverenotdeminimis butwere
“objectively enough to chill any further redress including that by Covarrubias.”

The fact that Purvis yelled at and threatenedanotherinmate cannot be construeds
retaliation against Covarrubias, who had not yet spoken up. Retaliation is a responseitm an act
which hasalreadyoccurred and cannot beessponséo anactionthathasnotyetoccurred.Morgan
v. Denton Independent Schaaiktrict, civil actionno. 4:12cv2902013U.S.Dist. LEXIS 115121,
2013WL 4418447 (E.D.Tex., August 15, 2013). Puryislling andthreateningalsodoesnotset

out a constitutionatlaim becauseheFifth Circuit hasstatedthatmerethreatenindanguageand
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gestures of a custodiafficer do not,evenif true,amountto constitutionaliolations.Benderv.
Brumley 1 F.3d 271274 n.3 (5th Cir. 1993); McFaddenv. Lucas 713 F.2d 143, 14@bth Cir.
1983). Covarrubias cannot evdities rule by arguing thathe threatening language and gestures
weremeantto retaliateagainsthim or preventhim from seekingnformal resolutioneventhough

he had not yet done so. Covarrubias’ objections in this regard are witbout

VIII. Strip Searches

Covarrubiastateghatin April of 2013, harrivedat 10 Building onlyto seeotherinmates
beingstripsearchegbrior to entering théaw library. Thereweretwo orthreemaleofficerspresent
aswell asafemaleofficer namedrendaVviapps. Themaleofficershadstrippedwo maleprisoners
naked.

Two morefemaleofficersarrivedand Mapp$egarparticipatingin thesearchesyo longer
actingassecurityonly. Covarrubiagried to leaveto avoid beingstrip searchedy afemale,but
Mapps prohibited hifrom doing so.Sheordered hino strip downto his boxers andirectedhim
to openhis boxersin the front, allowing herto view hisgenitals. Mapps hadhim turn aroundand
do thesameso that she could view his buttocks as part of the search.

The MagistrateJudgerecommendedhat Covarrubiastlaim against Mapps go forward;
nonethelesCovarrubiasliscussethisincidentatlengthin his objections. Covarrubiassostates
that prison officials should consider theesencef “criminally mindedhomoeroticpersons” and
that the Court shouldold that“public searches alessthanprivatemannerin the prison context,
given contemporarystandards anthe prevalenceof homoeroticisnat the Michael Unit, offends
inmates’ constitutional right to privacy.” No case has held that the possiblepresenceof
homosexuals, wheth@mmatesor staff, givesrise to heightened privacyights on behalf of other
prisonersbeingstrip seached.The Fifth Circuit hasconsistentlyheldthat strip searchesnay be
conductedn public,evenin thepresencef femaleguardsif thepresencef thefemaleofficersis
requiredto protect alegitimate governmentalnterestsuchas maintainingsecurity. Johnsonv.

Rupert civil actionno. 14-41452,U.S. App. LEXIS 7963, 2016/NL 1743070(5th Cir., May 2,
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2016), citing Letcherv. Turner, 968 F.2d 508, 51(bth Cir. 1992);seealso Tuft v. Texas 410
F.App'x770,2011U.S.App.LEXIS 434(5thCir., January7, 2011)¢iting Oliverv. Scot{ 276F.3d
736, 745 (5th Cir. 2002). Covarrubias’ objections in this regard are withemiit
I X. Conclusion

TheCourthasconducted aarefuldenovoreviewof those portions of thdagistrateJudge’s
proposed findings angcommendation® which thePlaintiff objected.See28U.S.C.8636(b)(1)
(district judge shall “make a de novo determinationof thoseportions of the report aspecified
proposed findings ailecommendationt® which objectionis made.”) Uponsuchdenovoreview,
the Courthasdeterminedthat the Report of thMagistrateJudgeis correctandthe Plaintiff’s
objections are withouherit. It is accordingly

ORDERED thatthe Plaintiff's objectionsareoverruled and the Report of tMagistrate
Judge (docket no. 59) ASDOPTED as the opinion of the District Courtt is further

ORDERED thatall of thePlaintiff's claimsexceptfor hiscomplaintabout thestrip search
allegedlycarriedout byOfficer Mapps orApril 9, 2013 and exposutreexcessivéeatbedismissed
with prejudice as frivolous and for failure $tatea claimupon which relieimaybe granted. It is
further

ORDERED that thePlaintiff's secondmotion for reconsideration (docket nd9) is
GRANTED asto the Plaintiff's claim that hewas subjectedio cruel and unusuapunishment
through sleepdeprivation. The dismissalof this claim is setasideand theclaim is reopened.
Covarrubias does noameanyparticularindividual or individualsn connectiorwith thisclaimbut
merely saysthat “the Administration hastold him thatinmatesare not entitled to adequate
uninterruptedsleepof eight hours;” accordinglyhe Courtwill directthatWardenTodd Foxworth

answer thiclaim.

So Ordered and Signed

Sep 14, 2016 2 / ﬁ f

Ron Clark, United States District Judge
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