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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION

DAVID LAVORD DODD, et al.

CIVIL ACTION NO. 6:14-CV-767

CLEARWATER BAY PROPERTY
OWNERSASSOCIATION, INC.

w W W W W W W W W W

MEMORANDUM OPINION AND ORDER

Before the Courtis Defendant’'sMotion for Summary Judgmendgainst Plaintiffs
Stephen Marable and Amy Marable (ECF).66-or the reasons set forth below, the Court
GRANTS the motion for summary judgment.

BACKGROUND

Plaintiffs David Lavord Dodd, Stephen Marable and Amy Mardlidl this lawsuit on
September 15, 2014 asserting race discrimination in violation of 42 U.S.C. 8§ 1981, 1982, and
3604 andrex. PROP. CODE§ 301.021(a).Plaintiffs Stephen and Amy Marable (“the Marables”)
filed a First Amended Complaint (ECF 14) on February 6, 2015.

The Marables assert that they bought property in Clearwater Bay, a subrdiosated in
Henderson County, Texas, in 2006 or 2007. They submit that they did not know when they
purchased the property that there were any deed restrictions on the propkdlytbere was a
homeowners’ association. The Marables state that they had a discussion iniiff Pkvid
Dodd (“Dodd”) in 2013 abauselling their propertyto him through a rerio-own type of

agreement.
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The Marables allege that the property was vandalized shortly after Dodd went out to the
property. They further allege that, during a phone call from Anne Sherrill, anraffickrecor
of the Clearwater Bay Property Owners Association, Inc. (“Defendamt”or around January
13, 2014, they learned that there was a deed restriction on their property stating]¢hét “[n
shall be conveyed to any person of African desckntThe Marables assert that Defendant’s
actionsin publishing the racially restrictive covenant and other statements reganéirsgle of
Plaintiff[s’] property proximately caused, and continues to cause, Plainimfisty and the
unlawful encumbrance of theirgperty.”® The Marables assert claims for violations of the Fair
Housing Act(“FHA”) and the Texas Fair Housing ACfTFHA”) and a claim for tortious
interference with prospective business relations.

Defendant fileda Motion for Summary JudgmengainstPlaintiffs Stephen Marable and
Amy Marable (ECF 66).Defendant submits that there are two issues: (1) whether Defendant
violated the FHA by discriminating against the Marables and (2) whethend@gsit violated the
FHA through statements or advertisingDefendant asserts that it is entitled to summary
judgment.

Defendant argues that the Marables cannot establighinea facie case of FHA
discrimination because they do not belong to a protected class and thessfuigcpurchased
the property at issue. In addition, even if the Marables could estabfisima facie case of
discrimination, Defendant asserts that it had legitimate redespasy alleged rejection because
the structure that the Marables attempted to sell or rent to Dodd did not catiplgeed
restrictions concerning square footage and the type of structure. Defendanttlaatjtlesre is

no evidence to show that this proffered reason is a mere pretext for unlasdiamdation.

! See Plaintiff Stephen and Amy Marable’s First Amedd@omplaint, ECF 14, at *1.
%1d. at ECF 14, at *3.



Defendant additionallyargues that the Marables’ claims concerning the deed restriction
concerning the sale of property to AfricAmericans is moot because the language was removed
on May 24, 2014. Moreover, Defendant contends that it would not have been reasonable for the
Marables to believe that the deesbtriction would have been enforceable. Finally, Defendant
asserts that the Marables have not presented evidence showing that they anffexeial lost
income or damages.

In response, the Marables allege that they talked to Dodd about potentiahaging
their property in late 2013. Dodd did not have the money to purchase the property at that time,
but he orally agreed to pay rent in the amount of $400.00 per month with the understanding that
he could make improvements on the property. The Marables allege that Dodd baakeith@ut
oral rental agreementhen he learned about the deed restriction statinghbgtroperty could
not be conveyed to an Africekmerican. The Marables state that they became aware of the
deed restriction languagefew months earliein mid-January 2014during a conversation with
Anne Sherrill, a board member for Defendarifthey alsoassert that th&lcDonnell Douglas
analysis does not apply because there is direct evidence of intentional idistoim

The Marables further assert that Defendant is liable pursuant to 42 U.S.C. § 3604(c) and
Texas Property Code 8§ 301.022 for publishangleed restriction that discriminates against
African-Americans. The Marables argue that this claim is not moot as a rethdtremoval of
the deed restriction because they are seeking money damages rather ticéimemeilief.

SUMMARY JUDGMENT STANDARD

The Court may only grant a motion for summary judgment when there is no genuine

disputeof material fact anthe moving arty is entitled to summary judgment as a matter of law.

FED. R. Qv. P. 56(a). A genuine dispute as to a material fact exists “if the evidence is such that a



reasonable jury could return a verdict for the nonmoving parfyntierson v. Liberty Lobby,
Inc., 477 U.S. 242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986)material fact” is one that
might affect the outcome of the suit under governing ldd. The party seeking summary
judgment always bears the initial responsibility of informing the distoart of the basis for its
motion and identifying those portions of the pleadings, depositions, answers to interesgat
and admissions on file, together with the affidavits, if any, which it believes d&atenthe
absence of a genuine issue of material faoglotex Corp. v. Catrett, 477 U.S. 317, 325, 106
S.Ct. 2548, 2553, 91 L.Ed.2d 265 (1986).

The moving party, however, “need not negate the elements of the nonmovant’s case.”
Little v. Liquid Air Corp., 37 F.3d 1069, 1075 {(5Cir. 1994) (erbanc). The movant's burden is
only to point out the absence of evidence supporting the nonmoving party’s Sats. v.
Conoco, Inc., 76 F.3d 651, 655 {5Cir. 1996). Once the moving party makes a properly
supported motion for summary judgment, the nonmoving party must look beyond the pleadings
and designate specific facts in the record showing that there is a genuineidsaé Id. All
facts and inferences are viewed “in the light most favorable to the nonmoving pddiyaul v.
Valenzuela, 684 F.3d 564, 571 {5Cir. 2012). “Summary judgment may not be thwarted by
conclusional allegations, unsupported assertions, or presentation of only a sifievidence.”

Id.
ANALYSIS
|. Discrimination Claim

The FHA makes it unlawful toréfuse to sell or rent . . . or otherwise make unavailable
or deny, a dwelling to any person because of race, color, religion, sex, fatatligl ®r national

origin.” 42 U.S.C. 8§ 3604(a). Similarly, the FHA makes it unlawful to “diserate againstrey



person in the terms, conditions, or privileges of sale or rental of a dwelling . . . detaase,

color, religion, sex, familial status, or national origin.” 42 U.S.C. 8§ 3604{l)e Marables

bring suit pursuant to the FHA and the TFHA not as the person allegedly discraragatest,

but as the parties seeking to rent their property to a person allegedly chatzohmagainst.
“Courts have consistently given an expensive interpretatiohetd-&ir Housing Act; to state a
claim under the Act, it is enough to show that race was a consideration and playedlsomé r
Hanson v. Veterans Administration, 800 F.2d 1381, 1386 {5Cir. 1986) (citingMoore V.
Townsend, 525 F.2d 482 (77 Cir. 1975)). Standing to bring a FHA claim is very broad and is
only corstrained by Article 11l of the U.S. ConstitutionHavens Realty Corp. v. Coleman, 455

U.S. 363, 372, 102 S.Ct. 1114 (1982). A plaintiff seeking relief pursuant to the FHA does not
have to be the intended victim of discrimination, but must have suffered some “distinct and
palpable injury” from the alleged discriminatory condulat.

In general, courts apply the same burdbifting method of proof that is used in
employment discriminain cases to FHA claimsSmms v. First Gibraltar Bank, 83 F.3d 1546,
1556 (3" Cir. 1996). An FHA claim may be established by showing intentional discrimmnati
or by showing that a defendant’s conduct has a significant discriminatory. efffe at 1555. In
a case asserting disparate treatment, plaintiffs “need only proveat®atvas one significant
factor in defendant’s dealings with them in order to establish a violation d¥aineHousing
Act.” Woods-Drakev. Lundy, 667 F.2d 1198, 1202 {XCir. 1982).

In this case, the Marables assert that the deed restriction and Ms. Shewnfiuct
amount to direct evidence of discrimination. When there is direct evidence ofnilstion,the
Supreme Court’®rice Waterhouse mixed-motives theory ofliscrimination is implicated.See

Texas v. Crest Asset Management, Inc., 85 F.Supp.2d 722, 7290 (S.D. Tex. Feb. 29, 2000).



The burden of persuasion is shifted to the defendant “to show that the same adverse [housing]
decision would have been made regardless of discriminatory aniftlgciting Belian v. Texas
A&M Univ. Corpus Christi, 987 F.Supp. 517, 522 (S.D. Tex.), aff'd, 132 F.3d 14§3C(Es.
1997) andLangley v. Jackson Sate Univ., 14 F.3d 1070, 1075 {(5Cir.), cert. denied, 513 U.S.
811, 115 S.Ct. 61 (1994)). Summary judgment is appropriate if the defendant establishes by a
preponderance of the evidence that the same decision would have been made regardless of the
forbidden factor.ld. (quotingBelian v. Texas A&M Univ. Corpus Christi, 987 F.Supp. at 522).

Here, the evidence produced by the parties on summary judgment shows #ratabef
took action to removéhe deed restriction soon after the Marables became aware of the deed
restriction. They assert that they became aware of the deed restriction-damaaty 2014
Defendant’s evidence shows that a petition circulated shortly thereafteniorval of the deed
restriction and the language was removed by a vote on May 24, 20tked, the email
referenced by both parties between Ms. Sherrill and Ms. Marable, dated January 13, 2014,
wherein Ms. Sherrill sent a copy of the deed restrictions to Ms. Marable stakesd‘[to get
your signature on our petition.” The amended restrictions were later filed on June 3, 2014.
Notably, there is no evidence of a “decision” made byebBeéant concerning whether Dodd
could rent the property from the Marablkasd therds no evidence that Defendant sought to use
the restriction to forbid Dodd from renting the property. The Marables did not prsgnt
evidence from Dodd concerning his decision not to rent the property. Insteadathbled
submitted an affidavit fronStephen Marable opining that Dodd backed out of the oral rental

agreement when he learned about the deed restriction.

% See Defendant’s Motion for Summary Judgment against Plaintiffs Stephen Marnath Amy Marable, ECF €8,
at *1.



Defendant additionally presented evidence that the structure the Marablbas teotamnt
to Dodd is not in compliance wittwo race netral deed restrictian prohibitingstructures less
than one thousand square feet and prohibiting the use of a garage as a resitlezrce
temporarily or permanently. The Marables do not dispute that the structuranscoatpliance
with those deed strictions. In addition to not being in compliance with those deed restrictions,
there is no evidence that the structure at issue was a “dwelling” as contemplated~biAtAnd
TFHA. Both statutes prohibit discrimination in the sale or rental of a “dwgelli The
uncontroverted summary judgment evidence presented in this case shows that tine sttuct
issue was a garage with no running electricity, water or sefvage.

With these facts, even if the Court assunaeguendo, that the Marableproduced diect
evidence of intentional discrimination, Defendant met its burden of persuasibavwalsatthe
same decision would have been made regardless of the alleged discrimirfdiene. are no
genuine issues of material fact and Defendant is entitled to judgment as a Mattea® to the
Marables’ intentional discrimination claims.

[I. Publication Claim

The Marables additionally assert that they are entitled to relief pursud@twoS.C. §
3604(c) and Texas Property Code § 301.022 for the publicatidheofliscriminatory deed
restriction. Section 3604(c) states that it is unlawful “[tjo make, print, or publish, or cause to be
made, printed, or published any notice, statement, or advertisement, with respecidie thie
rental of a dwelling that indites any preference, limitation, or discrimination based on race,
color, religion, sex, handicap, familial status, or national origin, or an intention toangsaich

preference, limitation, or discrimination.” Section 301.022 of the Texas Property Gede u

41d.



similar language to prohibit the publishing of such statements concerning the sai¢abof a
dwelling.

As set forth above, there is no evidence that the structure at issue wasllantd as
contemplated by the FHA dhe TFHA. The FHAIs directedtowards providing fair housing
opportunities. See Texas Dept. of Housing and Community Affairs v. Inclusive Communities

Project, Inc., U.S. , 135 S.Ct. 2507, 2516 (201%he Marables presented no evidence

to contradict Defendant’s evidence that the structure wasiahabitable garage when Dodd
sought to rent it The property at issue in this case weaxd a dwelling suitable for housing
Accordingly, there is no evidena#& a violation of the FHA or the TFHA and there is no
evidencethat the Marables suffered damages stemming from the publication of the deed
restriction th& is cognizable under the FHA or the TFHAThere are no genuine issues of
material fact and Defendant is entitled to judgment as a matter of law on the Marialmesor
relief pusuant to 42 U.S.C. 8§ 3604(c) and Texas Property Code 8§ 301.022.
[I1.Tortious Interference

In their First Amended Complaint, the Marables assérexas lawclaim for tortious
interference withprospective business relations. Neither the Marables nor Defeaddresses
this claim in the summary judgment briefing. As a result of the dismissal of the Ib&rab
federal claims, the Court declines to exercise supplemental jurisdiction svstatie law claim.

CONCLUSION

There are no genuine issues rofterid fact in this case. Defendant entitled to

judgment as a matter of laagainst the MarablesThe motion for summary judgment should be

granted.lt is therefore



ORDERED that Defendant’s Motion for Summary Judgment against Plaintiffs Stephen
Marable and Amy Marable (ECF 68)GRANTED. Theclaims of Stephen and Amy Marable

areDISMISSED with prejudice.

So ORDERED and SIGNED this
Sep 28, 2016

K. Nﬁ'com MITCHELLL
UNITED STATES MAGISTRATE JUDGE




