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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION

BRIAN PAUL 8§
V. 8§ CIVIL ACTION NO. 6:15cv166
DIRECTOR, TDCJCID §

MEMORANDUM ADOPTING REPORTAND RECOMMENDATION
OFTHE UNITED STATESMAGISTRATE JUDGE
AND DENYING MOTION FORRELIEFFROMJUDGMENT

The PetitionerBrian Paul,proceedingoro se, filed this applicationfor the writ of habeas
corpus under 28.S.C.82254complainingof thelegality of his conviction. This Court orderethat
thecasebereferredto the United StatedMagistrateJudge pursuamd 28U.S.C.8636(b)(1) and3)
and the Amende@®rderfor the Adoption ofLocal Rulesfor the Assignmentof Dutiesto United
States Magistrate Judges.
|. Background

Paulwasconvicted ohiggravatedobbery orMay 24, 2010receivingasentencef 50years
in prison. His convictionwasaffirmedondirectappeabnd higetitionfor discretionaryeviewwas
refusedby theTexasCourt of Criminal Appealson February6, 2013.Paulfiled a statehabeas
corpusapplicationon May 14, 2014which wasdenied withoutnritten order by thelexasCourt
of Criminal Appeals on Februaryl, 2015.His federalhabeas corpysetition wasmailedto the
Court by a personamedKristi Johnson on March 4, 2015.

After review of the pleadings, thMagistrateJudgeissueda Reportrecommendinghat
Paul’s petition balismissedas barred by thstatuteof limitations. WhenPaul did not object, the
Courtdismissedhis federalhabeascorpuspetition on January 12, 201®aulfiled anappealon

March 10, 2016, but the appeal whsmissedasuntimelyon July 21, 2016.
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II. The Motion for Relief from Judgment

On October 12, 201&aulfiled a motionfor relief from judgmentunderFed.R. Civ. P.
60(b). In thismotion, he argued that higetitionfor discretionaryreviewwasdenied on February
27, 2013, not Februa®y. He alsocontendedhat he has nevearceivedany official notice of the
outcomeof his statehabeagpetitionbecausé¢he notificationwassentto the Telford Unit while he
wasin the Smith CountyJail. Thus, hestateshe hadto rely on hismotherandthe Internetto
discover theoutcomeof his state petition.

In reviewing Paul’'smotion for relief from judgment,the MagistrateJudge observed that
Paul’s petition for discretionary review wdsniedon February 6 and on February 27, Papi®
se motionfor rehearingvasrejectedor non-compliancewith Tex.R. App. P.79.2(c). Thisis not
equivalento the denial ofliscretionaryeviewand thdimitationsperiodis notcalculatedrom that
point. England v. Quarterman, 242F.App’x 155,2007U.S.App.LEXIS 16742 2007WL 2083605
(5th Cir., July 13, 2007).

TheMagistrateJudgefurtherstatedanydelayin notification of theoutcomeof Paul’sstate
habeagroceeding diahot prejudicehislegalrightsbecausdnis statehabeaspplicationwasfiled
after the federdimitationsperiod had alreadgxpiredandthusdid not revive any portion of that
period. Finally, theMagistrateJudge concludetthatPaulfailed to showthathe hadbeendiligent
in challenging his convictiorPaul’spetitionfor discretionaryeviewwasdenied on February 6,
2013, and anotionfor rehearingvasrejectedasnon-complianton February 27, 2013, biubm that
point, Paultook noactionwith regardto his convictionfor over ayear,filing his statehabeas
application on May 14, 2014.

The MagistrateJudgethereforerecommendethat Paul’s motionfor relief fromjudgment
be deniedPaulreceiveda copy ofthis Report onDecember22, 2016, bufiled no objections
thereto;accordingly, has barredfrom de novo review by theDistrict Judge of those findings,
conclusions, antecommendationand,exceptupon grounds gblain error,from appellataeview

of the unobjectede proposedactualfindingsandlegal conclusions accepted and adopted by the



district court. Douglassv. United Services Automobile Association, 79 F.3d 1415, 143@®th Cir.
1996) en banc).

The Court hageviewedthepleadingsn thiscauseand the Report of thdagistrateJudge.
Upon suchreview, the Court hasleterminedhe Report of theMagistrateJudgeis correct. See
United Statesv. Wilson, 864 F.2d 1219, 1225th Cir.), cert. denied, 492U.S.918,109S.Ct.3243
(1989) (whereno objectiongo a MagistrateJudge’sReportarefiled, the standardof review is
“clearly erroneous, abuse of discretion and contrary to laivi§ accordingly

ORDERED thatthe Report of thélagistrateJudge (docket n@2)is ADOPTED asthe
opinion of the District Court. It is further

ORDERED that thePetitioner'smotion for relief from judgment (docket no.20) is
DENIED. Fed. R. Civ. P. 60(b).

So Ordered and Signed
Feb 8, 2017

Tl LK

Ron Clark, United States District Judge
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