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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION

MARTRICE SMITH 8§
V. 8§ CIVIL ACTION NO. 6:15¢cv176
UNITED STATES OF AMERICA 8§

MEMORANDUM ADOPTING REPORTAND RECOMMENDATION
OFTHE UNITED STATESMAGISTRATE JUDGE
AND DENYING MOTION TO ALTER ORAMEND THE JUDGMENT

TheMovantMartrice Smithfiled this motionto vacateor correctsentenceinder 28J.S.C.
§2255complainingof thelegality of his conviction.This Courtorderedhatthecasebereferredto
theUnitedStatesviagistrateJudge pursuaid 28U.S.C.8636(b)(1) and (3) and tWenendedOrder
for the Adoption olocal Rulesfor the Assignmenbf Dutiesto United StatedMagistrateJudges.
|. Factual Background

Smithwasconvicted orMarch12, 2012, upohis plea of guiltyto theoffenseof possession
of afirearmby a felon.His appealvasdismissedsfrivolous onApril 16, 2013aftercounsefiled
a brief in accordance withndersv. California, 386 U.S. 738 (1967).

Almosttwo yearslater,on March 6, 2015,Smithfiled his §2255motionto vacate arguing
that hereceivedineffective assistanceof counsel, higuilty pleawas induced by the court’s
violations ofFed.R. Crim. Pro.11, and théagistrateJudge, the Hon. Judith Guthregredby not
granting hismotionfor new counselHe alsocomplainedthat theMagistrateJudgeinterferedin
plea negotiations and his attorn&yayneDickey, failed to object to this interference.

Smith’'s§2255motionwasreferredto United StatedVagistrateJudgeNicole Mitchell, who
orderedSmithto showcausewhy his motionto vacateshould not balismissedasbarredby the
statuteof limitations. Smith arguedin response thatewly discoveredevidence has kmitations
period runningrom the date ofliscovery.He statedthat hepurchasedhetranscriptof the change
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of counsel hearing oApril 3, 2014, andeceivedit on April 8, 2014 ,andthelimitations period
should begirto run at that time. Smith also argued thate was actually innocent and that no
reasonablgéuror would have convicted him light of the new evidence provildagistrateJudge
Guthrie participated in the plea negotiations in violation of Rule 11.

MagistrateJudgeMitchell reviewedSmith’s pleadings andeterminedhat the statuteof
limitations had expired.In so holding, the MgistrateJudge concludetthattranscriptan criminal
case@renot the type ofiewlydiscovereavidencecontemplatedby thelimitationsstatutethedate
Smithreceivedthetranscriptdid notstartthelimitations periodevenhad Smith showncausewhy
he could not have obtained ttranscriptin atimely manner Smith did not show any othdrasis
for tolling of the limitations period, andSmith did not presenta colorable claim of actual
innocenceSmith’s objectionsto the MagistrateJudge’sReportwereoverruled andhis motionto
vacatewasdismissedon March 22, 2016.
[I. The Motion to Alter or Amend the Judgment

Smithsubsequentlfiled amotionto alteroramendhejudgment pointingto oralargument
before theSupremeCourtin United Satesv. Davila, 133S.Ct.2139 (2013).In thatcase thetrial
courtheldanin camera hearing on the defendantsotion for new counselafter the defendant
complainedhathis attorneyofferedno strategy andlid notmentiona defenseo thechargesbut
simply advised hinto pleadguilty. The magistratgudgewho presided ovethe hearingtold the
defendanthat he would not get anothattorney,sometimegleading guiltyis the bestadvicean
attorneycangive hisclient, it might be a gooddeafor Davilato pleadguilty becauseheremight
not be a viablelefensdo thechargesandDavila should cooperateith the Governmentn order
to obtain a downward departure.

Smithquoted Justice Ginsberg as stating at arglmenthatthe defendant did not know
aboutRule 11, wasnotawarethatthe judgeis not suppeedto participat in pleabargaining, and
defensecounselwantedthe defendanto take apleaandthereforedid not tell his client thatthe

judgewasdoingsomethingvrong. JusticeKennedy andusticeSotomayomadesimilarremarks.



Smithappearedo argue thaasin thecommentsnadeby thesgustices he had noway of knowing
about theRule 11 violation,implying that thdimitationsperiodshouldstartat alater pointin time
than when he learned of the facts underlyingchasn.

lll. The Magistrate Judge’s Report

TheMagistrateJudgediscussedhefactsof the Davila caseandobservedhataccordingo
the SupremeCourt, themagistratgudge’sinterferencean the pleanegotiationsvas “beyond the
pale” and violated~ed.R. Crim. Pro. 11. Nonethelessthe SupremeCourt held that a Rule 11
violation was noautomatiaeversible error, despite titemmentsnadeat oralargument.

Furthermorethe MagistrateJudgeobservedhat Smith’s caseis in a differentprocedural
posturebecausdavila wasa directappealfrom the denial of anotionto vacatethe guilty plea,
while Smithis seeking tmvercomehe statute ofimitationson collateral review.

While Smith pointedto thejustices’commentsat oralargumentegarding the defendant’s
lackof knowledge of théegalsignificanceof aviolationof Rule11, theMagistrateJudgestatedhat
thelack of awarenessf thelegalsignificanceof theoperativefactsis notrelevantto a discussion
of thestatuteof limitations. 28U.S.C.82255 providethatthelimitationsperiodshallrunfrom the
latestof: (1) thedatethejudgmentf convictionbecomedinal; (2) thedateonwhichanimpediment
to makinga motion createdby governmentahctionin violation of the Constitution or laws of the
UnitedStatess removedjf themovantwaspreventedrom makingamotionby suchgovernmental
action;(3) thedate orwhichtheright assertedvasinitially recognized byheSupremeCourt,if that
right hasbeennewly recognized byhe SupremeCourt andnaderetroactivelyapplicableto cases
on collateralreview, or (4) the dateon which the facts supporting theslaim or claimspresented
could havebeendiscoveredhroughtheexerciseof due diligence. Undeheplainlanguage of the
statutethelimitationsperiod beginsvhenthemovantknows, or throughkliligencecoulddiscover,
theimportantfacts,not whenthe movantecognizesheir legal significance Owens v. Boyd, 235

F.3d 356, 359 (7th Cir. 2000).



Smithwaspresentn courtwhenMagistrateJudgeGuthrie’sallegednvolvementn theplea
processvasdiscussedHe knew or should havienownthefactualbasisfor hisclaimatthattime,
notwhenhe obtained a copy tietranscriptor learnedhelegalsignificanceof thefacts. Seealso
U.S v. Nickles, criminal action no. 03-346, 2006VL 3246911 (E.D.La.November7, 2006)
(rejectingmovant’sclaim that thestatuteof limitationsbegarto runwhenhelearnedhe operative
factsathis sentencingpotwhenherecognizedheirlegalsignificance)Fultzv. United Sates, civil
actionno. 2:05cv175, 2009/L 3832850 (M.D.Ala.pPecembeR8, 2006)sentencindranscriptis
not“newly discoverecevidence’andin anyevent,themovantwaspresenttthe hearing anthus
awareof thefactssupporting heclaim). TheMagistrateJudgehereforeecommendethatSmith’s
motionto alter oramendthejudgmentbe denied.

IV. Smith’s Objections to the Report

In his objections Smith first discusseshis direct appeal,arguingthat the Fifth Circuit
committedplain error on direct appeal bydismissingthe Rule 11 violation. Aside from the fact
thatthedistrict courthasno authorityto correctallegederrorson thepartof theFifth Circuit, this
contentionis irrelevantto the discussion ddmith’smotionto vacateor correctsentenceinder 28
U.S.C. §2255.

Smith nextassertghat he“disagreeswith the MagistrateJudgeK. Nicole Mitchell, that
Smith‘knew or shoulchaveknown,” butSmith concurswith the SupremeCourtJustice’sopinion
that Smith ‘doesn’t know and couldn’t know.The commentsmadeat oral argumentto which
Smithalludesarenotpartof the opinion of th€ourt,whichreversedhe EleventiCircuit’s holding
that a trial court’s violation of Rule 11 requiradtomaticvacaturof the guilty plea.

In addition,Smithindicatesthat thecommentsat oralargumenteferredto the defendant’s
knowledge of thdéegal significanceof themagistratgudge’sallegedviolation of Rule 11.In the
presentasetheMagistrateJudge properlgoncludedhatSmithknew or should have known of the
factualbasisof hisclaimatthetime of thehearingwhichis therelevantconsideratiorior purposes

of the statute diimitation. Smith’sobjection on this basis is withonrterit.



Smithnextrefersto amotionhefiled in May of 2014seekinganextension ofimetofile a
82255motionto vacatesentenceaswell asarequestor othertranscripts.This motionwasdenied
by U.S. District JudgeMichael Schneiderywho determinedhatfederalcourtslack jurisdictionto
consider théimelinessof a §2255notionuntil themotionis actuallyfiled. TheDistrict Judgealso
concludedhatSmithprovided ndasidfor hisrequestor transcriptdecausdis appeal hadiready
beendismissedas frivolous and he did not advance any basis for relief under §2255.

Accordingto Smith, the District Judge’s conclusion thae did notadvanceanybasisfor
relief under 82255 his motionfor extension ofime shows that he did not know tfectualbasis
for his Rule 11 claim. On the contrary Smith’s motionfor extension otime did notsetoutany
groundswhichhe intendedo raisein a 82255 proceedinthusleadingto theconclusion that heid
not advance anyasisfor relief under 82255Smithhas noshownthat the ruling on hisiotionfor
extension oftime was in error or otherwiseprovides him abasisfor avoiding the statuteof
limitations. His objection on this ground is withouerit.

Third, Smithargueghathe showedluediligencebecausét washis diligencevhichmade
theRule 11 violation known. He asks how one lacking knowledge of thes to recognize &Rule
11 violation canexercisedue diligenceéo uncovertheerror. Regardles®f Smith’sargumentthe
lawis clearlyestablishedhatit is whenthemovantearnsof thefactgivingriseto aclaimfor relief,
not when he learnsof the legal significanceof this fact, which triggersthe limitations period.
Otherwise prisonerscould allegeignorance othe law until anilluminating conversatiorwith an
attorneyor fellow prisoner,and therebyn effectwrite the statuteof limitations out of theAEDPA
and render it a nullityUnited Statesv. Pollard, 416 F.3d 48, 55 (D.C.Cir. 2005).

Smith’s lack of duediligencestemsfrom the fact thathe was presentin courtwhenthe
allegedinvolvementby the MagistrateJudgewas discussedandthereforeknew or should have
known of thefactualbasisfor his claim at thattime, notwhenhe obtained a copy dfietranscript

or learnedof thelegalsignificanceof thefacts; however Smithwaitedalmosttwo yearsfrom the



date his convictiobecamdinal in whichto seek§2255relief. His objection orthis pointis without
merit.

Next, Smith maintainsthat thepurposeof the AEDPA wasto preventcourtsfrom being
swampeadvith meritlessssuesnotto stopdefendant§rom bringingmeritoriousclaims. According
to the Fifth Circuit, the limitations periodwasenactedto bring regularity andfinality to federal
habeagroceedings."Cantu-Tzin v. Johnson, 162 F.3d 295, 29¢th Cir. 1998);see also Davisv.
Johnson, 158 F.3d 806, 81(Gth Cir. 1998). Thefederalcourtsdo notreviewthemeritsof claims
prior to makingadeterminatiorasto whether onotsuchclaimsaretime-barred.Smith’sobjection
on this point is withouinerit.

Finally, Smithagaindiscusseshefactssurrounding his guiltplea,including thealleged
interferencdoy MagistrateJudgeGuthriein thepleaproceedingHe stateghatafterthe proceeding
in whichtheremarksshowing theénterferenceccurreda change of pldaearingwvasheldfor a plea
agreemenhe had previouslyrejectedand did notagreeto. He was thenindicted alonein a
supersedingndictmentandsome48 daysafterthejudge’s interventionheenteredanoticeof plea
agreement.Smithfurther contendshathis attorney, Wayn®ickey, hadmaterialevidencen the
form of aletterfrom a keywitnessprovingmisconducby the policebutnever broughit the court’s
attention.

Theseallegationsmake clear that Smith knew or should have known of thaleged
misconductat thetime it occurred.The statuteof limitations thereforebeganto run at the time
Smith’sconvictionbecamdinal, on Monday,July 13, 2013andexpiredon TuesdayJuly 15, 2014,
well before he sought 822%8&lief. Smith’sobjectiondail to show any basi® alteror amendhe
final judgmentand are withoumerit.

V. Movant’s Motion to Supplement Objections

Smithhasalsofiled amotionto supplemenhis objectionsvith anadditionalargument.in

this motion, Smith assertghat he had a conflict ofinterestwith his attorney.He statesDickey

permitted misconductto occur becausehe, Dickey,wantedthe governmentand the courto



intervendn thepleanegotiations SmithfurthercomplainghatDickey neverpresenteé defensive
strategybut kept askingmithwhatwastheir defense He stateghatatthe change of plea hearing,
it is onrecordthat heneveragreedo take thepleaagreementinlesshegot his rightto appeal, and
Dickey told the court that the Fifth Circuit did not give the right to appeal on agteament.

Smithstateghat hestill rejectedthepleaagreemenénd the prosecutonovedto supersede
theindictment.He contend®ickeyabandonedheritoriousgrounds omppeabecaus¢hesewould
revealhis malfeasancandincompetencehut insteadfiled an Anders brief. Smithagainrefersto
the letter from his co-defendantwvhich Dickey receivedfrom Smith but would not preserib the
court and argues thaasedon counsel’sonflict of interest he,Smith,hadnoreallawyersecured
to him by the SixttAmendment.

All of thefactsrecitedby Smithin his motionto supplementvereknown or shouldave
beenknown by himatthetimethe eventsccurred.Smithhas shown neeasorwhy theallegations
raisedin his motion to supplementshould serveto toll the limitations period. He has not
demonstrated angtatutory basisfor tolling under 28U.S.C. 82255 nor showrhe rare and
exceptionatircumstancesequiredo invokeequitableolling. See United Satesv. Petty, 530F.3d
361, 3665th Cir. 2008) (proceedingro se, lack of legaltraining,andunfamiliarity with thelegal
processareinsufficientreasongo equitablytoll the statuteof limitations). Nor hasSmith setout
acolorableclaim of actualinnocence.McQuiggin v. Perkins, 133 S.Ct. 1924, 1928, 185 L.Ed.2d
1019 (2013). His objections are withamneérit.

V. Conclusion

TheCourthasconducted aarefuldenovoreviewof those portions dhe Magistrate Judge’s
proposed findings anetcommendation® which objectionwasmade. See 28 U.S.C.8636(b)(1)
(District Judgeshall “make a de novo determinationof those portion®f the Report ospecified
proposed findings arecommendationt® which objectionis made.”) Upon suchde novo review,
the Court hasleterminedthat the Report of th#agistrateJudgeis correctand the Movant's

objections are withounerit. It is accordingly



ORDERED thatthe Movant’s objectionareoverruled and the Repart the Magistrate
Judge (docket no. 13) ADOPTED as the opinion of the District Courtt is further

ORDERED that the Movant'snotionto alter or amendthe judgment(docket no12) is
DENIED.

So ORDERED and SIGNED this 11 day of October, 2016.

y/ A

Ron Clark, United States District Judge
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