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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION

JEFFREY ROSS SEERY 8§
V. 8§ CIVIL ACTION NO. 6:15¢cv454
DIRECTOR, TDCJCID §

MEMORANDUM ADOPTING REPORTAND RECOMMENDATION
OFTHE UNITED STATESMAGISTRATE JUDGE
AND ORDEROF ADMINISTRATIVE CLOSING

The Plaintiff JeffreySeery,proceedingoro seg, filed this applicationfor thewrit of habeas
corpus under 28.S.C.82254complainingof thelegality of his conviction.This Courtreferredthe
caseto the United StatesMagistrateJudge pursuartb 28 U.S.C. 8636(b)(1) and3) and the
Amended Ordefor the Adoption ofLocal Rulesfor the Assignmentof Dutiesto United States
Magistrate Judges.
|. Background

Seerywasconvicted ofthreecounts ofsexualassaultyeceivingsentencesf 20yearsin
prison. His convictionwas affirmed on appealand he twice soughtstatehabeas corpuselief
without success. He then filed this federal habeas corpus petition.

On June 3, 2016Seerynotified the Court that he hackceivednoticefrom the district
attorneyfor Henderson County th#tierecould beanissuewith theDNA testingin hiscase.The
Court gavehe Respondent 38aysin whichto advise the Court of armyn-goingissuesnvolving
DNA testing.

In responsethe Respondemtssertedhat neithetheHendersorCountyDistrict Attorney’s
Office northe TexasDNA Mixture ReviewProjectwereawareof anyDNA testingor litigation
regardingestingrelatedio Seery’sconviction. The Respondergtatedhathewasunableto obtain

a copy oftheletterto which Seeryreferredandsuggestedhat itmay have been a fortetter sent
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to defendants whosmsesnvolved aDNA mixture. The ResponderfurtherstatecthatSeeryhad
beenexcludedasa contributoito the DNA mixturetestedand arguedhattherewasnoreasorto
believeSeerywasentitledto newDNA analysisor thatanysuchanalysiswould be relevanb his
case.

Seerystatal in replythattheletterhereceivechadbeenattachedo hismotion,but areview
of the motion showsthat the letter was not attached.He arguesthat he should beaffordedthe
opportunity to further develop the record, which is best done in state court.

Seerydid attacha copy of hidetter to the reply.This letter statedthat scientistshave
recentlybecomeawarethat acommonstatisticalmethod usedmay not havealwaystakeninto
accountertain importanscientificlimitations. If Seery wantedthis caserecalculatesn theDNA
mixture,there was adrm attached to the letter that he could&nd send in.

Uponreviewof the pleadinggheMagistrateJudgassueda Reportecommendinghatthe
petitionbeadministrativelyclosedo allow Seeryto returnto statecourtandpursue any newlaims
therepriorto seekingederalhabeas corpuglief. TheResponderfiled objectiongo this Report.
Il. The Respondent’s Objections

In his objections, the RespondstateshatSeeryclaimshewishedo litigate how theDNA
evidenceandany expertestimonywasusedio secureanindictment,butSeerywasindictedalmost
sevenmonthsprior to the issuanceof the DNA testingreport. The Respondentalsoassertghat
Seerywasexcludedasa contributoto themixtureandthereforet is notreasonabléo believethat
new DNA analysis would benefit Seery or that he is even entitled to new analysis.

The Respondent argues thastayandabeyances properif thepetitionerhas goodause
for thefailure to exhaust higlaim, the claimis not plainly meritless,and the petitionerhasnot
engagedn intentionaldelay, citing Rhines v. Weber, 544 U.S. 269, 277,125 S.Ct. 1528, 161
L.Ed.2d 440 (2005).

In his responsdo the objectionsSeeryassertghat the during hisrial, the Statespenta

significantamountof time developingtestimonyfrom a DNA expert,which testimonyrelied on



faulty data.While the lab reportitself may not havebeenpreparedoy the time hewasindicted,
Seerystateghat the prosecutor nonethelesteredDNA evidencedo thegrandjury to securehis
indictment.

TheRespondent doemtaddress thietterwhich Seeryreceivedrom theDistrict Attorney
of Henderson County oMay 10, 2016,well after his state habeas corpus proceedinigad
concluded.Thisletter providesan opportunityfor Seeryto havearecalculatiordone on th®NA
mixture. While the Respondenassertshat Seerywas excludedas a contributorto the DNA
mixture,SeerymaintainghatDNA evidencevasusedagainshimattrial. Any claimswhichSeery
may havebasedon arecalculatiorof theDNA evidence shouleraisedin statecourtin thefirst
instanceTherecorddoes not showhatsuchaclaimwouldbeplainly meritlessandthe date ofthe
letterandoffer of recalculatiorshowsthatSeerycould not haveaisedit in hisearlierstatehabeas
proceedingsNor doest appeathatSeeryhasengagedn intentional delay TheMagistrateJudge
correctlyconcluded thathis federalhabeagproceedingshould bestayedio permitSeeryto return
to state court to litigate these nelaims.

lll. Conclusion

TheCourthasconducted aarefuldenovoreviewof those portions of thdagistrateJudge’s
proposed findings andecommendationso which the Respondent objectedSee 28 U.S.C.
8636(b)(1)(district judgeshall “make a de novo determinatiorof those portions athe reportor
specifiedproposed findings aecommendation® which objectionis made.”) Uponsuchde novo
review,the Court hadeterminedhe Report ofheMagistrateJudgds correctand the Respondent’s
objections are withounerit. It is accordingly

ORDERED thattheRespondent’s objectioaseoverruledandthe Report of thagistrate
Judge (docket no. 21) ADOPTED as the opinion of the District Courtt is further

ORDERED that the abovetyled application for the writ of habeascorpus is
ADMINISTRATIVELY CLOSED and placedon an inactive docketfor administrativeand

statisticalpurposesThecasanaybe reopenedtsuchtimeasSeeryor the Respondenbtifiesthe



Court thatall stateprocesselavebeencompletedn theclaimsSeerywishesto presentn federal
court. Thisadministrativeclosingshallhaveno effectupon the substantiveghts of any party.It
is further

ORDERED that the Respondenttsotionto sealportions of the state records (docket no.
14)is GRANTED. At suchtime asthe Statefiles theserecordsgxhibitsno. 18 and 19¢ontained
in Volume 13 of the Reporter’s Record, shall be held under seal. Finally, itis

ORDERED that thePetitioner'smotionfor extension ofimetofile aresponséo theanswer

(docket no. 15) iIDENIED asmoot.

So ORDERED and SIGNED this 11 day of October, 2016.

Tl Ll

Ron Clark, United States District Judge
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