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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION

BLUE SPIKE, LLC,
Plaintiff,

V.

Civil Action No. 6:12ev-499-MHS-CMC

TEXAS INSTRUMENTS, INC., et

al.,

Defendants.

w W W W W W W W W W N

MEMORANDUM OPINION AND ORDER
The aboveeferenced case was referred to the undersigned United States Magistrate
Judge for prdrial purposes in accordance with 28 U.S.C. § 636. Before the Courlaaméff’'s
Opening Claim Construction Brief (Dkt. No. 1700), ddefendants’ rgzonse (Dkt. No. 1751
Plaintiff's reply (Dkt. No. 1776} Also before the Court are the parties’ Local Patent Rule
(“P.R.”) 4-3 Joint Claim Construction anddPrearing Stateent (Dkt. No. 1674and P.R. 46(d)
Joint Claim Constretion Chart (Dkt. No. 1791
A claim construction hearing, in accordance wiflarkman v. Westview Instruments,
Inc.,, 52 F.3d 967 (Fed. Cir. 1995) (en baraff,d, 517 U.S. 370 (1996), was held inld@iyon
October 1, 2014 After hearing the arguments of counsel and reviewing the relevant pleadings,
presentation materials, other papers, and case law, the Court finds the dispusedftdren

patentsin-suit should be construed as set forth herein.

! The parties also disputehether a number of the terms are indefinite, and in the alternative,
Defendants provided a construction for these terms. Thus, the Court also considered
Defendants’ Motion for Summary Judgment of Invalidity Based on Indefingebesler 35
U.S.C. 8 112(b)and the related briefin@Dkt. Nos. 1752, 1785, 18Q3when construing the
disputed terms/phrases.
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l. BACKGROUND

Plaintiff brings suit alleging infringement of United States Patents R846,472 ‘(the
‘472 Paterit), 7,660,700(the ‘700Patent), 7,949,494 (the ‘494 Pateri), and 8,214,175'the
‘175 Paten (collectively, the “Asserted Pateiits The Asserted Patents dred “Method and
Device for Monitoring and Analyzing Signals” asdare a common specificatioifhe Asserted
Patens generally relateto a method and system for monitoring and analyzing at least one
signal® The AssertedPatens describes a techniqueorf identifying digitally sampled
information, such as images, audiod video. ‘472 Patent at 4:423. The specification states
that traditional methods of identification and monitoring of signals do not rely oo€jpeal
quality,” but rather upon a separate and additional signal (i.e., “additive sigdalj 4:43-46.
The specification adds that one traditional, 4ex$ed additive signal is title and author
information. Id. at 4:56-51. Thus, the specification states that if a book is being duplicated
digitally, the title and author could provide one means of toang the number of times the text
is being duplicatedd. at 4:53-55.

The specification contrast the additive signal appraddhe prior arto the approach of
the present invention, whichs"directed to the identification of a digital sigaahether text,
audio, or videeusing only the digital signal itself and then monitoring the number of times the

signal is duplicated. Id. at 4:56-59. The specificationstates that this identification is

% The Abstract of the ‘472 Patent follows:
A method and system for monitoring and analyzing at least one signal are
disclosed. An abstract of at least one reference signal is generated andnhstored |
reference database. An abstract of a query signal to be analyhed generated
so that the abstract of the query signal can be compared to the abstradtsnsto
the reference database for a match. The method and system may optionally be
used to record information about the query signals, the number of matches
recorced, and other useful information about the query signals. Moreover, the
method by which abstracts are generated can be programmable based upon
selectable criteria. The system can also be programmed with error control
software so as to avoid thew@ecurreme of a query signal that matches more than
one signal stored in the reference database.
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accomplished byeceiving at least one reference signal to be monitored and creating an abstract
of the reference signdd. at 2:64-66. The specification further describes storing the abstract of
the reference signal in a reference datablseat 3:132. The specitiation then describes
receiving at least one query signal to be analyzed and creating an abstnaaguwéry signald.

at 3:2-3. The abstract of the query signal can then be compared to the abstracetdrdrece

signal to determine if the abstraftthe query signal matches the abstract of the reference signal.
Id. at 3:4-7.

Plaintiff brings suit alleging infngement of claims 3, 4, 8, 11, and 12 of the ‘472 Patent,
claims 1, 6, 7, 8, 10, 11, 40, 49, 50, and 51 of the ‘700 Patent, claims 1, 4, 5, 11, 17, 18, 20, 21,
22, and 29 of the ‘494 Patent, and claims 8, 11, 12, 13, 15, 16, and 17 of the ‘175 Patent. Claim
3 of the ‘472 Patent is representative of the asserted claimseeites the following elements
(disputed terms in italics)

3. A method for monitoring and analyzing at least one signal
comprising:

receiving at least omeference signato be monitored,;

creating arabstractof said at least oneference signal

storing theabstractof said at least onesference signaln a
reference database;

receiving at least onguery signato be analyzed;

creating arabstractof said at least onguery signal

comparing theabstractof said at least ongquery signalto the
abstractof said at least oneeference signalo deternme
if the abstractof said at least onguery signal matchetke
abstractof said at least on@ference signal

creating at least one counter corresponding to one of said at
least one reference signakaid at least one counter being
representative othe number of times aatchis found
between thabstractof said at least onguery signaland
theabstractof said at least oneference signaland

incrementing the counterorresponding to a particuleeference
signal when a match is fourxktween a abstractof said
at least onguery signaland theabstractof the particular
reference signal
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. APPLICABLE LAW
A. Claim Construction

The claims of a patent define the invention to which the patentee is entitled the right to
exclude. Phillips v. AWH Corp.415 F.3d 1303, 1312 (Fed. Cir. 2005) (en banc). Claim terms
are given their ordinary and customary meaning to one of ordinary skill in thetlaet taihe of
the invention, unless there is clear evidence in the patent’s specification aupmsdisory
that the patentee intended a different meanilig.at 131213. Claim construction is informed
by the intrinsic evidence: the patents’ specifications and file histoteesat 131517. Courts
may also consider evidence such as dictionary defnsitand treatises to aid in determining the
ordinary and customary meaning of claim terng. at1322. Further, “[o]ther claims, asserted
and unasserted, can provide additional instruction because ‘terms are normallgnsisteatly
throughout the patent.”SmartPhone Techs. LLC v. Research in Motion Cdtp. 6:10CV-74-
LED-JDL, 2012 WL 489112, at *2 (E.D. Tex. Feb. 13, 2012) (citglips, 415 F.3d at 1314).
“Differences among claims, such as additional limitations in dependentsglaan prowe
further guidance.”"SmartPhong2012 WL 489112, at *2.

A court should “avoid the danger of reading limitations from the specification hieto t
claim[s].” Phillips, 415 F.3d at 1323. For example, “although the specification often describes
very specific embodiments of the invention, [the Federal Circuit has] repeatadied against
confining the claims to those embodimenttd” The Federal Circuit has “expressly rejected the
contention that if a patent describes only a single embodiment, the claimspaiteéné must be
construed as being limited to that embodimentld. This is not only because of the
requirements of Section 112 of the Patent Act, but also because “persons of @kilharythe

art rarely would confine their definitions of terms to the exact repragsrgadepicted in the
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embodiments.”ld. Limitations from the specification should only be read into the claims if the
patentee “acted agshown lexicographer and imbued the claim terms with a particular meaning
or disavowed or disclaimed scope of coverage, by using words or expressions @smanif
exclusion or restriction.”E-Pass Techs., Inc. v. 3Com Cqrp43 F.3d 1364, 1369 (Fed. Cir.
2003) (citations omitted)Thorner v. Sony Computer Entm’'t Am. LL&69 F.3d 1362, 1367
(Fed. Cir. 2012).

Similarly, the prosecution history may not be used to infer the intentional narroang
claim absent the applicant’s clear disavowal of claim @ger SuperGuide Corp. v. DirecTV
Enters., Inc. 358 F.3d 870, 875 (Fed. Cir. 2004) (citations omitted). “To be given effect, such a
disclaimer must be made with reasonable clarity and deliberatendss.”

Guided by these principles of claim construction, this Court diiectattention to the

Asserted Patentnd the disputed claim terms.

B. Construction Indefiniteness

Title 35 U.S.C. 8 112(b) articulates that patent claims must particularly point @ut an
distinctly claim the invention. “Whether a clameets this definiteness requirement is a matter
of law.” Net Navigation, LLC v. Cisco SysteN®, 4:11tcv-660, 662, 2012 WL 6161900, at *2
(E.D. Tex. Dec. 11, 2012) (citingoung v. Lumenis, In¢192 F.3d 1336, 1344 (Fed. Cir. 2007)).
A party challengag the definiteness of a claim must show it is invalid by clear and convincing
evidenceld. at 1345.

The ultimate issue is whether someone working in the relevant technical diglld c
understand the bounds of a claidlaemonetics Corp. v. Baxter Healthcare Cofi7 F.3d 776,
783 (Fed. Cir. 2010). A claim is not indefinite merely because it poses a diffgusdt o claim

constructionExxon Research & Eng’g Co. v. U.265 F.3d 1371, 1375 (Fed. Cir. 2001).

Page6 of 69



Case 6:12-cv-00499-RWS-CMC Document 1831 Filed 10/16/14 Page 7 of 69 PagelD #:
27513

The Supreme Court has recently held that the definiteness requirement of 35 U.S.C.
8112 “require[s] that a patent’s claims, viewed in light of the specification andcptase
history, inform those skilled in the art about the scope of the invention with seddson
certainty.” Nautilus, 134 S. Ct. at 2129. “The definiteness requirement, so understood,
mandates clarity, while recognizing that absolute precision is unattainadble.

“The burden of establishing invalidity of a patent or any claim thereof shalbmnethe
party asserting such invalidity.” 35 U.S.C. § 282. A “determination of claim intkfgss is a
legal conclusion that is drawn from the court’'s performance of its duty as the coo$tpatent
claims.” Exxon,265 F.3d at 1376.

It is with these principles in mind the Court considers whether Defendants have
demonstrated that the pleadings, affidavits, and other evidence available touthesablish
there are no genuine issues of material fact, and they are entitled to judgmerdtes afrfaw

on these specific issues. Fed. R. Civ. P. 56@x);Celotex v. Catre#t/7 U.S. 317, 332 (1986).

. LEVEL OF ORDINARY SKILL IN THE ART

It is well established that patents are interpreted from the perspective of ortnary
skill in the at. See Phillips415 F.3d at 1313 (“[T]he ordinary and customary meaning of a claim
term is the meaning that the term would have to a person of ordinary skill in the arttiorgaes
the time of the invention, i.e., as of the effective filing date ofpient application.”). The
Federal Circuit has advised that the “[flactors that may be considered imihatgrthe level of
skill in the art include: (1) the educational level of the inventors; (2) the type of preble
encountered in the art; (3) priart solutions to those problems; (4) the rapidity with which
innovations are made; (5) sophistication of the technology; and (6) educatiorofleastive

workers in the field."Env’tl Designs, Ltd. v. Union Oil Co. of Californi&l3 F.2d 693, 696
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(Fed.Cir. 1983). “These factors are not exhaustive but are merely a guide to idetgrthe
level of ordinary skill in the art.Daiichi Sankyo Co. Ltd. v. Apotex, In601 F.3d 1254, 1256
(Fed. Cir. 2007).

Plaintiff proposes that a person of ordinary skill in the art would have a Madégn'se
in computer science or computer engineering, or equivalent experience, as well wsars
experience in the field of digital fingerprinting and cryptography. (Dkt. No. 1700 %tId.h
related notion, Defendantsubmitteddeclaratios of three experts, each of which opine on the
level of ordinary skill in the art. SeeDkt. No. 17524 (Declaration of Kevin Bayer, PH.D.);
Dkt. No. 17526 (Declaration ofJohn Snell); Dkt. No. 1758 (Declaration of Dr. Matthew
Turk). Dr. Bowyer opines that a person of ordinary skill in the art would lEveast a
Bachelor’'s dgree in Electrical Engineerin@omputer Science, or an equivalent degree, with a
background and at least two years’ experiemcehe fields of signalor image processing,
biometric identification, and/or related field®kt. No. 17524 at 7.) Mr. Snell opinethat a
person of ordinary skill in the art would haw least a Bachelor's degree in Electrical
Engineering, Computer Science or an equivatiagree, with at least two years of signal or
image processing experien¢®kt. No. 17526 at 9.) Finally, Dr. Turk opines that a person of
ordinary skill in the art would havat least abachelor's degree in electricangineering,
computer science, ogaivalent degree, with a background and at least two yeapgrience in
signal processing, image processing, biometric identification, or a réielicedDkt. No. 17528
at 8.)

Having consiéred the parties’proposalsand the factors that may be considered in

% Unless otherwise indicated] aitations todocumentdiled with the Court are to thECF page
number assigned by the Court’s filing system.

* The related motion is Defendants’ Motion for Summary Judgment of InvalidigoBas
Indefiniteness Under 35 U.S.C. § 112(b) (Dkt. No. 1752).
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determining the level of skill in the athe Court finds that a person of ordinary skill in the art
would have at least a Bachelor's degree in electrical engineering, computer science, or

equivalent degree, with background and at least two yeagperience in signal processing,

image processing, biometric identification, or a related field.

V. CONSTRUCTION OF AGREED TERMS

The Court hereby adopts the following agreed-upon constructions:

Term Patents / Claims Agreed Construction

“hashed abstract” ‘700 patent, claims 11, 50; “data that results from performin
‘494 patent, claims 21 a Hash on an Abstract”

“perceptible ‘700 patent, claim 8; “characteristic perceived gy

characteristic” ‘494 patent, claims 5, 18 person”

“cognitive ‘700 patent, claim 8; “characteristic understood by a

characteristic” ‘494 patent, claim 18 person”

“subjective ‘700 patent, claim 8; “characteristic perceived

characteristic” ‘494 patent, claim 18 differently by different people”

“perceptual quality” ‘700 patent, claim 8; “quality perceived by a person”
‘494 patent, claim 18

“cognitive feature” ‘494 patent, claims 5, 18 “a feature that is understood by

person”

Dkt. No. 1674 at 3.
The parties alsagreed that the followinggrms do require construction and should be given their
ordinary meaning as understood by a person of ordinary skill in the respective art:

Digital reference signal abstract
Query signal abstract

Digital representation

First digital reference signal abstta
Signal

Identifies

ldentifying

Recording

Page9 of 69



Case 6:12-cv-00499-RWS-CMC Document 1831 Filed 10/16/14 Page 10 of 69 PagelD #:
27516

e To be identified
e Digital representation of one of a plurality of different versions of a visual
work and a multimedia work

Dkt. No. 1674 at 2.
During the claim construction hearing, the Court provided the parties with proposed
constructions for the disputed terms/phrases. The parties agreed to the Court’sdpropose

construction for the following terms:

Claim Term/Phrase Agreed Construction
“digital” plain and ordinary meaning
“cryptographic protocol” “procedurefor transforming data to secure it ang

enhance its uniqueness and identification”

“hash” “a mathematical transform that maps a bit string
arbitrary length to a fixed length bit string to
achieve uniqueness”

“reduced in size” plain and ordinary meaning

“perceptual characteristics plain and ordinary meaning
representative of parameters to
differentiate between versions of the
reference signal”

“signal characteristic parameters plain and ordinary meaning
configured to differentiate between
versions of said referensggnal”

“signal characteristic parameters plain and ordinary meaning
configured to differentiate between a
plurality of versions of the reference
signal.”

“signal characteristic parameters plain and ordinary meaning
configured to differentiate between
other versions of that one of said
plurality of reference signals”

“signal characteristic parameters that | plain and ordiary meaning
differentiate between said plurality of
different versions of said visual work
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and said multimedia work”
“reference database” “a database containing abstracts of reference
signals”
“recognizable characteristic” “characteristic visually or aurally perceived by &
person”
“a compare result” plain and ordinary meaning

Regarding the termidigital,” the term appears in claims 11, 23, and 50 of the ‘700
Patent, claim 21 of the ‘494 Patent, and clairist bf the ‘175 Patent. The Court finds that the
term is used consistently in the claims and is intended to have the same mea&aicly atemn.
The Court further finds that the term, as recited in the claims, is not confusinig aasily
understandable by a juryMoreover, the parties have not articulagediscernable dispute about
the scope of this term. Accordingly, the Court agreek e parties that the terhdigital”
should be given itplain and ordinary meaning.

Regarding the termicryptographic protocol,” the term appears in claims 10, 11, 22,
and 23 of the ‘700 Patent and claims 6, 20, and 21 of the ‘494 Patent. The Cauthdinthe
term is used consistently in the claims and is intended to have the same meaaicly aaim.
The Court further finds that the claim language generally recite applyingpaographic
protocol to the abstract of the reference sigBak e.g, ‘700 Patent, claim 22. The specification
states the value of applying a “cryptographic protocol”:

The benefits of massive data reduction, flexibility in constructing appropriate

signal recognition protocols and incorporation of cryptographic technitpues

further add accuracy and confidence in the system are clearly improvements ove
the art. For example, where the data reduced abstract needs to have further
uniqueness, a hash or signature may be required. And for objects which have

further unigueness requirements, two identical instances of the object could be
made unique with cryptographic techniques.

‘472 Patent at 10:4%0. The specification adds that “[ijn applications where the data to be
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analyzed has higher value in some predetermined sens&grgghic protocols, such as a hash
or digital signature, can be used to distinguish such close cases.” ‘472 Paw@d£7. Thus,
the claims and the specification are consistent with the arguments made btetiteegpduring
prosecution that the prior art failed to “disclose cryptographic functions to enbamgueness
and identification.” (Dkt. No. 1756 at 22) (‘700 FH Response to 5/30/2008 OA). Accordingly,
the Court finds that the term should be construed to include this limitation.

Moreover, he IEEE Standard Dictionary of Electrical and Electronics Terms (6th Ed.
1997) defines “cryptography” as “the discipline embodying principles, meadsnathods for
the transformation of data in order to hide its information content, prevent its uedetec
modification, and/or prevent its unauthorized use.” (Dkt. No. 41ItbJkt 4.) This extrinsic
evidence is consistent with the specification’s statement that cryptograpmaoqtexsh “further
add accuracy and confidence in the system.” ‘472 Patent48-50. Forat leasthese reasons,
the Court agrees with the parties that the tecnyptographic protocol” should be construed as
“procedure for transforming data to secure it and enhance its uniqueness and
identification.”

Regarding the terrthash,” theterm appears in claims 11, 23, and 50 of the ‘700 Patent,
claim 21 of the ‘494 Patent, and claim 7 of the ‘175 Patent. The Court finds that the terch is use
consistently in the claims and is intended to have the same meaning in each clai@oufthe
further finds that the claim lguiage generally recitésa/herein the cryptographic protocol is one
of at least a hash3ee, e.¢g.”700 Patent at Claim 11. Thus, the arguments made by the patentee
during prosecution regarding “cryptographic protocol” apply equally here. (Dkt. No-6L @51
22) (‘700 FH Response to 5/30/2008 OA). This is consistent with the specificationestatem

that “[in applications where the data to be analyzed has higher value in somenpnetkd
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sense, cryptographic protocols, such as a hash or digital signature, can be usedgiasti
such close cases.” ‘472 Patent at 14274 Furthermore, the Digital Signature Standard, Federal
Information Processing Standards Publication defines a “hash function” asctaoh that maps

a ht string of arbitrary length to a fixed length bit string.” (Dkt. No. 1723 at 13.) For at least
these reasons, the Court agrees with the parties that théh@shi should be construed 4a
mathematical transform that maps a bit string of arbitrary length to a fixed length bit
string to achieve unigueness.

Regarding the phraseeduced in size,” the term appears in claims 1, 517, and 1719
of the ‘175 Patent. The Court finds that the term is used consistently in thes dad is
intended to hee the same meaning in each claim. Defendants’ original construction redrafted
the claims to replace “reduced in size” with “compressed.” Defendants attgatethis was
warranted because the specification only mentions compression to redweferdee signals to
abstract.

The Court finds that the specification does use the term compression, but it@isdaef
simply reducing the digital signal. For example, the specification statflsii§wthere are many
approaches to data reduction that can tilzed, a primary concern is the ability to reduce the
digital signal in such a manner as to retain a ‘perceptual relationship’ Ioetineeriginal signal
and its data reduced version.” ‘472 Patent at-&32 This is very similar to the claim language
and indicates that the patentees contemplated diffeqgmtoaches to data reduction. Indeed,
dependent claim 10 of the ‘472 Patent recites that a “controller includes a means to adjus
compression rates.” This indicates that the patentees knew how to claim “compriésbed
was their intention. Accordingly, the Court agrees with the parties that thes ftedisced in

size” should be given itplain and ordinary meaning. To the extent that Defendants contend
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that the plain and ordinary meanihignits “reduced in size” to “compressediie Court rejects
this argument.

Regarding e phrase‘perceptual characteristics representative of parameters to
differentiate between versions of the reference signalthe phraseappears in claim 40 of the
‘700 Patent and claim 11 of the ‘494 Patent. The Court finds that the phrase is usstémbnsi
in the claims and is intended to have the same meaning in each éagarding the phrase
“signal characteristic parameters configured to differentiate between versions fosaid
reference signal’ the phrase appears in claim 1 of th®44Patent. Regarding lhe phrase
“signal characteristic parameters configured to differentiate between a pluraty of versions
of the reference signg” the phrase appeans claim 1 of the ‘700 Patent. Regarding the phrase
“signal characteristic parameters configured to differentiate between other wsions of that
one of said plurality of reference signal$ the phrase appeam claim 29 of the ‘494atent.
Regarding he phrasésignal characteristic parameters configured to differentiate between
other versions of that one of said plurality of reference signalsthe phrase appears in claim 8
of the ‘175 Patent.

The parties originally disputed wheththese phrases should be redrafted to replace
“differentiate” with “distinguish,” as Defendants proposetihe Court agrees with Defendants
that the intrinsic evidence indicates that the patentee used the words ftidtere and
“distinguish” interchangeably. This is illustrated in the specification and irnptbgsecution
history.See, e.9.'472 Patent at 10:1@4 (“Each of such representations must have at least a one
bit difference with all other members of the databasdifferentiateeach such m@esentation
from the others in the database ... The engine will identify those characsefistiexample, the

differences) that can be useddistinguishone digital signal from all other digital signals that
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are stored in its collection.”) (emphasisdad). However, the Court finds that the claim
language is clear and is not persuaded that it should redraft the claimk&te relifferentiate”
with the term “distinguish.”

Moreover, for the disputed term “abstract,” the majority of the Defendants ptbpose
construction that included “differentiate,” which they contemds taken directly from the
portion of the specification that described the invention as a whole. (Dkt. No. 1751 at 9.) In
addition, the Court’s construction for the term “abstraat!udes the word “differentiate,” and is
consistent with the wording of these disputed phrases. It would be confusing to ihelueert
“differentiate” in the construction of “abstract,” while at the same time removing the term
“differentiate” from the actual claim languageAccordingly, the Court agrees with the parties
that these phrases should be givenpisin and ordinary meaning. To the extent that
Defendants contend that the plain and ordinary meaning requires repiditiegentiate” with
“distinguish,”the Court rejects this argument.

Regarding the termreference database,the term appears in claims 1, 3, 6, 8, 9, 11,
and 14 of the ‘472 Patent, claims 1, 18, 30, 34, and 35 of the ‘700 Patent, and claims 1, 3, 11, 21,
24, and 2729 of the ‘494 Patent. The Court finds that the term is used consistently in the claims
and is intended to have the same meaning in each claim. The Court further finds ¢habthe
language indicates that the “reference database” is a “database containing abstrétsnoere
signals.” For example, claim 3 of the ‘472 Patent recites “storing the abstissst] at least one
reference signal in a reference database.” Similarly, claim 1 of the ‘700 Patées “a
reference database that stores abstracts of each at least one reference slkgwilse, lalaim 1
of the ‘494 Patent recites “at least one reference database for storing at leastraoe”albius,

the claim language indicates how a person of ordinary skill in the art would interprigrthi
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Defendants’ originally proposed that the construction should include a “predeéinéd s
The Court finds that this language is unnecessary and could be confusing to a jumiaihhe
language only requires storing abstracts and there is no mention of a predefinéd faet,
“predefined signal set” appears only two times in the entire specificatdhile Defendants are
correct that these two occurrences are in a paragraph that includes “the presdmniiiven
Defendants overlook that this paragraghreferring to the signal abstract. The Court has
captured the critical features disclosed by this paragraph with its wotstr for the disputed
term “abstracts.” Moreover, the specification defines “the predefined sigtishs the object
being amlyzed, and not a “predefined set of reference signal abstracts,” as Defarmtdats].
‘472 Patent at 10:120 (“The predefined signal set is the object being analyzekttordingly,
the Court agrees with the parties that the téreference databasé, should be given itplain
and ordinary meaning. To the extent that Defendants contend that the plain and ordinary
meaning requirea “predefined set,the Court rejects this argument.

Regarding the terrfrecognizable characteristic,” the term appears idaims 8 of the
‘700 Patent and claims 18 of the ‘494 Patent. The Court finds that the term is usemibysis
in the claims and is intended to have the same meaning in each claim. The Gloertfifuls
that the disputed term is one characteristic in a list of characteristics recitedclaithe The
parties have agreed to the construction of the other terms in this list asllgeperceived and
understood by people. (Dkt. 1674 at 3.) In addition, the Court agrees with Defendants that the
specfication indicates that the term should be construed as “characteristic wisualrally
perceived by a personSee, e.g. (‘472 Patent at 14:581) (“Similar to the goals of a
psychoacoustic model, a psychovisual model attempts to represent amisgalwith less data,

and yet preserve those perceptual qualities that permit a human to recogrozigittal visual
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image.”) For at least these reasons, the Court agrees with the parties that the term
“recognizable characteristic” should be construed dgharacteristic visually or aurally
perceived by a person.”

Regarding the phras@ compare result,” the phraseppears in claim 11 of the ‘175
Patent. The Court finds that the phrase is unambiguous, is easily understandajoiey baral
requires no constructionThe Court agrees with Plaintiff that there is no reason to limit the
scope of the claim to “a match between two abstracts.” The claim recites the compayidEn ma
between a “plurality of digital reference signal absgdc Accordingly, the Court agrees with
the parties that the phrasecompare result” should be given itplain and ordinary meaning.

To the extent that Defendants contend that the plain and ordinary meaning requir@slfa m

between two abstracts,” tiourt rejects this argument.

V. CONSTRUCTION OF DISPUTED TERMS

A. “abstract”

Disputed Term| Plaintiff's Proposal Defendant’ Proposal

“abstract No construction All Defendants (except MorphoDefendants)
Required “A datareduced representation of a reference or

guery signal that is the smallest amount of data that
In the alternative: | can represent and differentiate two signals for a
“‘a summary” given predefined signal set and that retains a
(Dkt. No. 1776 at 3)| perceptual relationship with the originafsal”

Morpho Defendants

Indefinite

To the extent the Court finds this term is definite,
Morpho proposesa reduction that preserves an
aesthetic quality of the original signal”

1. The Parties’ Position

The paties dispute whether the terffabstract”is indefinite, and if not indefinite,

whether the termmequires construction. Plaintiff contends tha term “abstract” is a central
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component to each of the patemtssuit, and as such the inventors went to great lengths to
describe it thoroughly inhe claim language and specification®kif No. 1700 at 8.) Thus,
according to Plaintiff, a separate construction is unnecessary because thg sefficiently
described in the intrinsic record. (Dkt. No. 1700 at 8.) Plaintiff further contrads‘bah
independent and dependent claims alter the definition of this term, making a sifgteode
impossible to achieve.” (Dkt. No. 1700 a) &laintiff “urges the Court to let the patent speak
for itself and refain from construing ‘abstract.” (Dkt. No. 1700 at 8.)
Plaintiff further argues that Defendants’ constion is inappropriatebecause it (1)
unjustifiably redefines the term to resemble prior art, (2) narrowtheunnecessarily, and (3)
is not consistent with all claints(Dkt. No. 1700 at 8) Regarding Defendants’ “dataduced
representation” proposal, Plaintiff argues thalyothe asserted claims in th&75 Patent
specifically mention that abstracts are “data reducdakt.(No. 1700 at § Thus, according to
Plaintiff, this wodd makethe tem redundant in the ‘175 claims. (Dkt. No. 1700 at Plaintiff
also contendshat it is conceivable that the abstract may even be larger than the signal fro
which it derived, and thus would not be a “data-reduced representabdm.’No. 1700 at 9.)
Regarding Defendants’ “srit@st amount of data” proposaRlaintiff argues that the
phrase is not present in the intrinsic record igndappropriate in this context. (Dkt. No. 1700 at
9.) Plaintiff further argues the specification indicates that creating al sgprasentation of the
smallest size possible is not practiced in the current invention, because suséntapien tends
to lose a perceptual relationship common to the altstraigght in the Asserted Patefidkt. No.

1700 at 9.

> For the term “abstract“Defendants” refers to the “majority group of Defendants,” which is a
separatérom the other group of Defendants (“the Morpho Defendants.”) (Dkt. No. 1751 at 11 n.
9)
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Regarding Defendants’ “predefined signal set” proposal, Plaintiff aripa¢Sbstracts
involve more than predefined sets of signals, and can include the ability to add ndgmnéo
the set and compare signals on the Bkt( No. 1700 at 10 Thus, according to Plaintiff, the
abstract’s ability to compare beyond a predefined signal set is one of its impraseonthe
prior art. (Dkt. No. 1700 at 10.) Regarding Defendants’ “retains a perceptual relationship”
proposal, Plaintiff argues that thbrpse is unnecessarily limiting as indicated by the patentees’
reservation of this definition for certain dependent claims. (Dkt. No. 1700 at 10.)

Turning tothe Morpho Defendants’ cotmaction, Plaintiff argues thait is inadequate
because it does not account for the abstract’s purpose of comparinigferehtiating between
signals. Dkt. No. 1700 at 1} Regarding Morpho Defendants’ “reduction” proposal, Plaintiff
argues that the term is inappropriate for the same reasons it is in Defewedastaction. (Dkt.

No. 1700 at 11.)Regarding Morpho Defendants’ “aesthetic” proposal, Plaintiff arguestttsat i
inadequate because the claim language does not indicate “aesthetic,” asrthtiteetf would
require constructionDkt. No. 1700 at 11.)

Deferdants respond that the specification never actually describes what constitutes
“abstract” (Dkt. No. 1751 at 9.) However, Defendants contend that the specificdties
provide a description that is a starting point. (Dkt. No. 1751 @titg ‘472 Patent at 10:919).
Based on this, Defendants argue tttat abstract’s creation process starts with a predefined
signal set, from which digitized signal representations are created. Klokt1751 at 10.)
Defendants argue that the goal of the creatiarcgess is to create abstracts that both: (1)
represent the signals and (2) diéntiate between the signals. (Dkt. N@51 at 10 Defendants
argue that to accomplish this goal, the process first determines the smallesteget thbt can

both represetrthe signals and differentiate between the signBls.. (No. 1751 at 10
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Defendants further argue that this description of the abstract creationspioceasistent
with the rest of the disclosure, which states that the goal of the inventioneducerthe data
overhead in the abstracDKt. No. 1751 at 1) Defendants contend that the necessity of this
data reduction is emphasized repeatedly throughout the specification. (Dkt. No. 17511aj 10
Defendants further argue that the specificaod prosecution history repeatedly confirm that
the data in abstracts must retain a perceptual resdtip to their original signa{Dkt. No. 1751
at 11) Defendants also argue that the patentees consistently argued to the paterdrekamin
an “abstract” requires a perceptual relationship to a signal from which érriiged. Dkt. No.
1751 at 12-13.)

Defendants further argue tHakaintiff is wrong to assert that the term does not need to be
construed, and in so doing, ignores the entire specification and prosecution Ki3koro.
1751 at 13 Regarding Plaintiff's criticism of their “dateeduced representation” proposal,
Defendants argue that the same term must be construed consistentlyalicpagsnts in the
same family, and that a patentee cannot change the meaning of a term in a camfratatb
(Dkt. No. 1751 at 13 Defendants further argue that no evidence support Plaintiff's assertion
that the claimed “abstract” could be large that its representative sibkal.No. 1751 at 14)
Instead Defendants argue that the specification and prosecution history stresethbstract is
a conpressed/compact representataata reduced version of an original signal. (Dkt. Néb1
at 15)

Regarding Plaintiff's criticism of their “smallest amount of data” proposalemints
argue that, contrary to Plaintiffs assertion, the phrase appears in tbiéicapien in the
paragraph describing the “abstract” of the “present invention,”isu@fined as the point of

novelty “over the art.” (Dkt. No. 1751 at 4855.) Defendants further argue that Plaintiff
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mischaracterizes Defendants’ positimmd the language of the specification defining “abstract.”
(Dkt. No. 1751 at 1§ Regarding Plaintiff's criticism of their “retains a perceptual relationship”
proposal, Defendants argue that Plaintiff makes contradictory arguments irefitgit. No.

1751 at 19 Defendants further argue that Plaintiff's claim differentiation argumdtg fa
because the dependent claim that Blue Spikesrein for this argument (‘494akent, Caim 18)

does not discuss the definition of abstract at all, but instead relates to the nah@edinal
signal. (Dkt. No. 1751 at 16 Regarding Plaintiff's criticism of thei“predefined signal set”
proposal, Defendants argue that without a predefined signal set, an abstract cannotrlye prope
created because there is not a minimum data target that it mustDikeelNd. 1751 at 17.)

Turning to the Morpho Defendants’ response, this group of defendants argukethat
term “abstrat” is indefinite. Dkt. No. 1751 at 1§ Specifically, he Morpho Defendants
contend that the specification does not inform one of ordinary skill in the art with rbgsona
certainty as to the scoé the term “abstract,” and the term has no accepted meaning to one of
ordinary skill in the art. (Dkt. No. 1752 at.}7The Morpho Defendants further contend that the
only clear guidance from the specification pertains to what an “abstramit,iand does not give
any indicaton about what an “abstract” i@Dkt. No. 1752 at 1#18) The Morpho Defendants
further argue that the specification contains no explanation of what part of ancefsignal or
guery signal appears in an “abstract,” how muchhat signal is used, how that “abstract”
ultimately relates to its original signal, or how to determine any of theke.No. 1752 at 13

The Morpho Defendantsirtherargue that the specification confirms that the meaning of
"abstract” is a moving target that shifts depending upon the unspecified “markets” or
“applications” where the alleged invention might be deployed. (Dkt. No. 1752-40)8Thus,

according to the Morpho Defendants, the broad range of possible applications, and the vague
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descriptons of the relationship between abstracts and their original signals, onenairpskill

in the art cannot tell with reasonable certainty what is clainigkt. No. 1752 at 19 Finally,

the Morpho Defendants argue that the Asserted Patents are indefinite becagspdhaf she
claimsis left to the subjective opinion of the person practicing the invention. (Dkt. No. 1752 at
19-20.)

In the alternativethe Morpho Defendants propose that the term means “a reduction that
preserves an aesthetic qualdf the original signal.” Dkt. No. 1751 at 1§ The Morpho
Defendants agree with the other Defendants that an “abstract” must bbaadeshée original
signal, i.e., “a reduction.” (Dkt. No. 1751 at.18The Morpho Defendants, however, disagree
with the other Defendants that an “abstract” must be the smallest amount of datzarhat
represent and differentiate two signals dogiven predefined signal s¢Dkt. No. 1751 at 1§
Instead, the Morpho Defendants contend that an “abstract” “preserves an ags#idticof the
original signal’ based on a sentence from the specificat{@kt. No. 1751 at 18jciting ‘472
Patent at 7:314.

The Morpho Defendantrther state that they agree with the other Defendants that the
“perceptual” features of signals and their “abstracts” pervade the intrinsic rand were the
primary feature that the patentee argued to distinguish the prior art. (Dkt. No. 17523 at 19
However, they contend that some of the dependent claims narrow the abstract to having
perceptul cognitive, subjective, perceptible, and/or recognizable features, qualitiesr and/
characteristics of the underlying sign&k¢. No. 1751 at 19) (citing ‘700 Patent, column 8; ‘494
Patent, columns 5, 18 Thus, according to the Morpho Defendant® tloctrine of claim
differentiation requireghe term “abstract” to have a broader construction than perceptual,

cognitive, subjective, perceptible, and/or recognizable features, qualittdsy @haracteristics
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(Dkt. No. 1751 at 19 The Morpho Defendants argtigat their constructioms the only one
broad enough to encompass all of the dependent claims while remaining true to thie intrins
evidence. Dkt. No. 1751 at 20.)

Plaintiff replies that the Asserted Patedescribe an “abstract” as a summary of a signal.
(Dkt. No. 1776 at 3.) Plaintiff contendsat their there can be more than one summary for an
original signal, and in certain dependent claimdditional limitations are added to the term
“abstract” or summary to explain what those iiddal limitations are.(Dkt. No. 1776 at 3
Plaintiff argues that the term “abstract” is further limited in various ways withtiadal
modifiers such as “digital reference sigihdidata-reduced,” “perceptudl or countless other
ways. Dkt. No. 1776 at-35) Plaintiff contends that claim 11 of the ‘47atentemphasizes that
the abstragtor summary of a signalis based upon perceptual characteristics, wheireas
contrast, claim 19 of thel75 Ratent, emphasizes that the abstract is based on being redwced
smaller size.Pkt. No. 1776 at 5.)

Regarding Defendants’ “data reduced” proposal, Plaintiff states thgtaes that one of
the goals of the invention is to produce a datduced representation of a media samiMt.
No. 1776 at 5 However, Plaintiff argues that an overriding purpose of the invention is to
provide the ability to efficiently match, distinguish, and analyze the similariséselen two
media samplesDkt. No. 1776 at § Plaintiff argues that abstract (or a summary) that hust t
comparing functionality would similarly lose its benefbkf. No. 1776 at 5 Thus, according
to Plaintiff, although data reduction is certainly a primary focus of an “abstract,” it is not
necessary and such importation of a limitation from the specification is impermigdikteNo.
1776 at 5) Plaintiff argues thathis is evidenced in the claims themselves, as none of the claims

include a limitation that an abstrda reduced in size, except for claims 1, 5, 7, 8, 9—11, and 17—
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19 of the ‘175 BRtent. Dkt. No. 1776 at 5.)

Regarding Defendants’ “smallest amount of data that can differentiatésSigrnaposal,
Plaintiff argues that Oendants misread the passdfey cited to. (Dkt. No. 1776 at 6) (citing
‘175 Patent at 10:126). Plaintiff conends that this passage does not instruct that the abstract
itself must be the smallest size possible, and notes that the Morpho Defendsagsealith
this construction as well. (Dkt. No. 1776 a} @Regarding Defendants’ “predefined signal set”
proposl, Plaintiff argues that Defendants once again misconstrue the same pdstiage o
specification by insisting that an abstract must be compared to a prededned reference
signals. (Dkt. No. 1776 at)7 Plaintiff contends that “predefined signal’s@bes not indicate a
predefined set of reference signals, mgteadis a set of points within a signal that can be
compared(Dkt. No. 1776 at J Plaintiff argues that Defendants’ construction would render the
“two digitized signal representations’dendant, and the passage nonsensib&t. (No. 1776 at
7.) Plaintiff further argues that an abstract provides comparison capaliéend what would
be available if it were only comparing against a predefined set of refergmagssiDkt. No.
1776at 7.) Finally, Plaintiff contends that the term in not indefinite.

2. Analysis

To begin its analysis, the Court first turns to the language of the claimsprawides
“substantial guidance as to the meaning of particular claim tefsllips, 415 F.3d at 1313
(citing Vitronics Corp, 90 F.3d at 1582)The term ‘abstract appears in laims 114 of the ‘472
Patent, claims 1,-3, 911, 13, 18, 222, 2425, 3632, 35, 40, 4316, and 4&0 of the ‘700
Patent, claims 1,-3, 11, 1417, 1921, 24, and 2-29 of the ‘494 Patent, and claimsl® of the
‘175 Patent. The Court finds that the term is used consistently in the claimsiatahded to
have the same meaning in each claiitme Court further finds that the claim language indicates
that the recitedabstract is a represatation of asignal.See, e.qg.'472 Patent, laim 3 (“creating
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an abstract of said at least one reference sign@d0 Patent, claim 1 (“a first processor that
creates an abstract of each reference signal inpd®3; Patent claim 1 (“a first processor that
creates an abstract of each reference signal7’s Patentclaim 8 (“wherein said at least one
processor is programmed or structured to generate a digital reference sigraadt dbsm a
digital reference signal”).

The claimlanguage further indicates that the recited “abstfeat createdo compare
and differentiate between different reference signalscumty signad. See, e.qg.'472 Patent,
claim 3 (“comparing the abstract of said at least one query signal to the abstract of sast at |
one reference signal to determine if the abstract of said at least one gumalynsatches the
abstract of said at least one reference signdl00 Patentclaim 40(*comparing an abstract of
said received query signal to the abstracts stored in the database to deterneiradstridct of
said received query signal is related to any of the stored absirdd®t Patent claim 29
(“comparing a query signal abstract of said query signal with at least omacahst said
plurality of reference signal abstracts stored in said reference ddigbagb Patentclaim 11
(“wherein said at least one processor is programmed or structured to compgital ajaery
signal abstract to said plurality of digital reference signal abstistoted in said datada to
generate a compare result Thus, the claim laguage indicates that the referenabstractis a
representation of theeferencesignal that can becompared to the query “abstract” to
differentiatebetween differentjuerysignalsand differenteference signals

The specification further indicates that persoh ordinary skill in the art would
understand that the recited “abstract” is a dlaticed representatioof the sgnal. The
necessity of this data rectionrepreserdtionis emphasized throughout theecification:

While psychoacoustic and psychovisual compression has some relevance to the
present invention, additional data reduction or massive compression is aadicipa
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by the present inventionlt is anticipated that the original signal may be
compressed to create a realistic or -setiilar representation of the original

signal, so that the compressed signal can be referenced at a subsetpias {i
unique binary data that has computational relevance to the osggnal.

‘472 Patent at 7:40-48

As a general improvement over the art, the present invention incorpofaes w
could best be described as “comptaeoustic” and “computerisual” modeling,

where the signal abstracts are created using data reduction techniques to
determine the smallest amount of data, at least a single bit, which can represen
and differentiate two digitized signal representations for a given medesignal
set.'472 Patent at 10:96

The challenge is to maximize the ability to sufficiently compress a signatto bo
retain its relationship with the original signal while reducing the dateheaerto
enable more efficient analysis, archivingdanonitoring of thee signals.

‘472 Patent at 9:47-51

The ability to massively copress a signal to its essence ... where such
compression is desigred to preserve some underlying
“aestletic quality” of the signal...

‘472 Patent at 7:3-9

While there are many approaches to data reduction that can be utilized, a primary
concern is the ability to reduce the digital signal in such a manner as toaretain
“perceptual relationshipbetween the original signal and its data reduced version.
‘472 Patent at 3:52-55

The present inverdn creates a second database from the first database, wherein
each of the stored audio signals in the first database is data reduced in a manner
that is not likely to reflect the human perceptual quality of the signal, meaning
that a significantly dateeduced signal is not likely to be played back and
recognized as the original signal. As a result of the data reduction, the diee of t
second database (as measured in digital terms) is much smaller than the gize of th
first database, and is determthby he rate of compression.

‘472 Patent at 14:3-12

With greater compression rates, it is anticipated that similarity may exist between
the data compressed abstractions of different analog signals
‘472 Patent at 14:19-21

The present invention, however, involves the scanning of an image involving a
sun, compressing the data to its essential characteristics (i.e., thoseuaércept
characteistics related to the sun)....

‘472 Patent at 15:3-8
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In addition, the specification and prosecution history indicateahagrson of ordinary skill in
the art would understand that the recited “abstract” must retain a percelattiahs@ip with the
original signal The specification states that “[w]hile there are many approaches to data
reduction that can be utilized primary concerris the ability to reduce the digital signal in such
a manner as to retain a ‘perceptual relationship’ between the original signtd dath reduced
version.” ‘472 Patent at 3:555. Similarly, the specifications adds that “[tlhe challenge is to
maximize the ability to sufficiently compress a signal to both retain its reshiprwith the
original signal while reducing the data overhead to enable more efficiensiagnakgchiving and
monitoring of these signals.” ‘472 Patent at 9:47-51.

Moreover, the patentees distinguished the claims from the prior art based on tlaetprior
failing to disclose this “perceptual relationship.” Specificalg patentees argued tlodgdim 21
of the ‘700 Rtent (whichultimatelyissued as claim 1 of ¢h*700 Patent) was distinguishable
from the prior art because the “[s]ignal abstracts retain a perceptualnefapiovith the signal
from which it wascreated or derived.” (Dkt. No. 178l at 20) (700 FH Response to 3/5/09
OA). The patentees made siarilarguments in the ‘47Ratent’sfile history about pending
claims that did not explicitly recite “a perceptual relationship” elen{&it. No. 17513 at 11)
(‘472 FH Response to 5/11/07 OA) (“Logan allegedly discloses additive informalien, t
‘informational signal’, having no relationship with the perceptual nature of taeenee signal.
The present invention(s) is not so limited.”). Accordingly, the Céods that the intrinsic
evidence informs, with reasonable certainty, those skilled in the art about theoftlopderm
“abstract.” Specifically,the Court finds that a person of ordinary skill in the aduld
understand that the recitéabstract’ are adatareducel representation of signal that retains a

perceptualrelationship with thesignal and differentiates the datduced representation from
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other data-reduced representations.

Turning tothe parties’ constructi@nthe Court disagrees witPlaintiff that the term does
not require construction or that a single definition is impossible to achieve. Astéudatzove,
the intrinsic evidence indicates how a person of ordinary skill in the art would umndetséa
term as it used in the Assalt@atentsNTP, Inc. v. Research In Motion, Ltd18 F.3d 1282,
1293 (Fed. Cir.2005) (“Because [Plaintiff’'s] patents all derive from the samet zgmglication
and share many common terms, we must interpret the claims consistently adicassserted
patents.”);Laitram Corp. v. Morehouse Indus., In&¢43 F.3d 1456, 1460 & n.2 (Fed. Cir. 1998)
(noting that it was proper to consider the prosecution histories of two retage@mination
patents originating from the same parent, to determine the meaning of a ternm us®d |
patents)

Furthermore, the Court is not persuaded by Plaintiff’'s argument that thendaaftclaim
differentiation forbids construing the term as a “da&duced representation.’As described
above, anasrecited in the DetaileBescription of the Invention sectiotie specification stase
that data reduction was a “primary concerof the invention’s ability to reduce the digital
signal in such a manner as to retain a ‘perceptual relationship’ betweergthal@ignal andts
data reduced version.” ‘472atent at 3:556. Thus, the specification’s emphasis on data
reduction overcomeBlaintiff's claim differentiationargument Seachange Int'l, Inc. v.-COR
Inc., 413 F.3d 1361, 1368369 (Fed. Cir. 2005) (stating that claim differentiation is “not a hard
and fast rule and will be overcome by a contrary construction dictated byitteswlescription
or prosecution history.”)see also Kraft Foods, Inc. v. Int'l Trading C@03 F.3d 1362, 1368
(Fed. Cir. 2000) (determining that any presumption arising from the doctrine of claim

differentiation was overcome by the written description and prosecution histadeed, there
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is no disclosure or indication that a person of ordinary skill in the art would understaodpiee
of the claimsnclude an “abstract” that is “even larger than the signal from which érigetl,”
as Plaintiffcontends. (Dkt. No. 1700 at 9.)

The same is true for Plaintiff@nd the Morpho Dfendants’ claim differentiation
argument regardin@pefendants™retaining a perceptual relationshiproposal. As discussed
above,not only does the specificaticstate that “retaining a perceptual relationshigds a
“primary concern,” but the patenteatso argued that the claims was distinguishable from the
prior art basean this featureSee'472 Patent at 3:556 (“a primary concern is the ability to
reduce the digital signal in such a manner as to retain a ‘perceptual réligtidretween the
original signal and its data reduced version.”) Thus, the express description in theatjpeci
and the repeated affirmation during prosecution that “[s]lignal abstracts eetperceptual
relationship with the signal from which it was created or derivedgtcomes the partieslaim
differentiation doctrine. (Dkt. No. 1758 at 20) (700 FH Response to 3/5/09 Q8de Fantasy
Sports Props. v. Sportsline.cp@87 F.3d 1108, 1115-16 (Fed. Cir. 200Z}|éim differentiation
serves best as a guideline, rather than a rule” and can be “overcome by ...disclaubgeadf s
matter in the prosecution history.”).

Moreover, the dependent clairttsat Plaintiff and the Morpho Defendants’ rely on for
this argument (‘494 Patent, claim 18) does not appear to discuss the defindioabstract at
all. Claim 18 depends from claim 17, which recites “wherein at least one abstractsesmp
data describing a portion of the characteristics of its associated referenale’ sigtaim 18
further recites that “the characteristics of the reference signal being desmwibedse at least
one of a perceptible characteristic, a cognitive characteristic, a subjective chstractari

perceptual quality, a recognizable characteristic or combinations thefduis the claim relied
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upon by Plaintiff and the Morpho Defendantioes not relate to the definitiaf abstract but
insteadappears to relat® the nature of the original signal. Moreover, the fact that an abstract
comprises a “perceptual qualityor othe characteristicswould not be inconsistent with that
same abstract retaining a perceptual relationship with the original signallly,Fiaintiff
appears to concede this poiny arguing that “a perceptual relationship [is] common to the
abstracts taght in the patentsi-suit.” (Dkt. No. 1700 at 9.)

Regarding, Defendaritssmallest amount of data that can differentiate signals” proposal,
the Court finds that this would potentially limit the claims to a preferred embodiment. The
specification does ticate that “massive compression is anticigdig the present invention.”
‘472 Patent at 7:4@13. However, “massive compression” does not necessarily equate to
reducing the data to the “smallest amount of data that diferentiate signals.” e
specifcation does statehat the representations “must have at least a one bit difference with all
other members of the database to differentiate each such represemtatiahd others in the
database.” ‘472 Patent at 10-18. But this is not arequiranentfor a one bit difference, which
could be read as tHsmallest amount data that can differentiate signatsteadit provides a
minimum amount while at the same time allowfagmore

The specification further discusses that the “success or failue a€curate detection of
any given object may be flexibly implemented or changed to reflect maaketd demands of
the enginé. ‘472 Patent at 9:281. Limiting the claims tahe “smallest amount data that can
differentiate signals could exclude the ecaemplated flexibility. Likewise, the specification
states that][i]t is anticipated that the original signal may be compressed to create aicealist
self-similar representation of the original signal, so that the compressed sigr oaferenced

at a subsequent time as unique binary data that has computational relevance to the original
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signal’” ‘472 Patent at 7:4418. This further confirms that amportant aspect of the invention
is that the original signal can lsempressedr datareducedandthen later uniquely identified
Thus, the Court is not persuaded that the claims should be limited to only “smaltesttaof
data that can differentiate signals.”

Regarding, Defendaritspredefined signal set” proposal, the Court finds that this is
unnecssary and could be confusing to a jury. The claim language and the Courtisicioost
captures the requiremeat a reference signal being compared to a “predefined set of reference
signal abstracts.See, e.g.'472 Patent,claim 3 (“storing the abstract of said at least one
reference signal in a reference databas&freover, the specification defines “the predefined
set” as the object being analyzed, and not a “predefined set of reference sitraatsabss
Defendants appear to contend.24Fatent afl0:19-20 (‘The predefined signal set is the object
being analyzed)! The Court’s construction captures that the -gathuced representation of an
original signal must be able to be differentiated from other data-reduced r¢atieses.

Finaly, regardingthe Morpho Defendants' aesthetic” proposal, the Court fmthat the
construction is too broad. The propo#&als to capture the requirement that the datiuced
representation of an original signal retains a perceptual relationshipthgitbriginal signal.
Instead, it only requires preserving “an aesthetic quality of the drigigr@al.” Moreover, it is
very likely that the term “aesthetic” would require construction. Indeedvidipho Defendants
contend that the term is broad enough to “encompasses all of the narrower features of the
dependent claims, including perceptual, cognitive, subjective, perceptible, armbgnirable
features, qualities, and/or charawdcs of the underlying signal(Dkt. No. 1751 at 20 Thus,
the urt does not adopt this aspect of the Morpho Defendants’ construction.

3. Court’s Construction
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In light of the intrinsic evidencahe Courtconstrues the terrfabstract” to mean‘a
data-reduced representation of asignal that retains a perceptual relationshipwith the
signal and differentiates the datareduced representation from other datareduced

representations.”

B. “match/matches/matched/matchihg

Disputed Term| Plaintiff's Proposal Defendard’ Proposal
“matcH No construction “matcH - “an indistinguishable copy”
“matches required “matches - “is indistinguishable from ”
“matched “matched - “was indistinguishable from”
“matching “matching - “indistinguishable”

1. The Parties’ Position

The parties disputewhether the terms “match/matches/matched/matching” require
construction. Plaintiff argues tht the intrinsic recordetails the matching process, and thus, no
construction is required. (Dkt. No. 1700 at)l1Regarding Defendants’ constructidPaintiff
argues that theiconstruction of “match” as an “indistinguishable copy” does not capture the
capabilities described in the claims and specifications, but inst¢lael £to-1 matching widely
taught in the prior arttDkt. No. 1700 at 13 According to Raintiff, the 1-to-1 matcling does
not account for “versions,” “index of relatedness,” “similarity,” efdkt{ No. 1700 at 13.)

Defendants respond that the plain meaning of “match” in the field of computehisga
and retrieval is an identical copgnd nothing in the specification departs from that ordinary
meaning. Dkt. No. 1751 at 20 Defendants further argue that the patentees used “matching” to
mean the identification of only those abstracts that have “indistinguishableddést, and that
the claims are consistent with the ordinary meanibgt. No. 1751 at 2) Defendants further
argue that the goal of the invention described in the specification is alwggs to the point

where there is a-fib-1 “match” according to the oihary understanding of that term in the art.
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(Dkt. No. 1751 at 21.) Defendants cite the specifications description of “recalibration” to
support its 1to-1 argument. (Dkt. No. 1751 at 21) (citing ‘472 Patent at 11:20-23).

Defendants further contend théite prosecution history confirms that the claim term
“match” has the ordinary meaning proposed by Defendants. (Dkt. No. 1751 & @cifically,
Defendants argue that the recalibration process was used during prosecutioodme\aeprior
art rejecton. (Dkt. No. 1751 aP1) (citing 17534 at 5)('175 FH Response to 10/24/11 OA)
(discussing claim 107)Defendants argue that the amendment makes clear “match” means that
two abstracts are indistinguishable. (Dkt. No. 1751 af Defendants also contérthat the
specification includes other means of ensuring that all abstracts in the database ar
distinguishable so that only one match is returned per query. (Dkt. No. 175} at 22

Defendants further argue thRlaintiff provides no support for its pason that abstracts
“match a version of a signal to an original signal. Téssn match similar signals and indicated
[sic] how and to what degree those signals are relatbdt’ No.1751 at 22.) Defendants argue
that abstracts are nothing more tharetacé data in which an abstract has different data than all
other abstractsDkt. No. 1751 at 22 Defendants contend that a “version” is not a “match,” and
Plaintiff's discussion about “abstracts” and “versions” is irrelevant to the meaning drthe t
“match.” (Dkt. No. 1751 at 22.)

Plaintiff responds that the claim language supportpatstion that “matching” does not
mean “indistinguishable” as Defendants suggest. (Dkt. No. 1776.)atRlaintiff argues that
claim 11 of the 472 Ratent demonstratethat two separate “matches” are compared to one
another through an index of relatedness. (Dkt. No. 1776.atRlaintiff contends that if these
two “matches” had to be identical matches as Defendants suggest, then the index weuld ser

purpose Dkt. No. 1776 at 11 Plaintiff further argues that Defendants’ construction would
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exclude disclosed embodiment. (Dkt. No. 1776 af 12

Plaintiff alsoargues that Defendants’ discussion of recalibration is only one embodiment
that applies in situations where identical matches are warrgbied No. 1776 at 12 Plaintiff
contends that “recalibration’sn’t a bad thing as Defendangsiggest, it is merely a way to
obtain more accurate of time as additional information bescemailablé’. (Dkt. No. 1776 at
12)) Finally, Plaintiff argues that Defendahtsitation to the prosecution history does not
support their construction because the patentees explained to the examiner thatondigadts
are “indistinguishable” that isferred to as a “collision of data” not as a mat€kt(No. 1776
at 13) (citing Dkt. 1751-4 at 4).

2. Analysis

The terns “match/matches/matched/matcHimgppear, in some fornin claimsl, 36, &
9, and 1114 of the ‘472 Patent, claims 1, 13, 18, andd8the ‘700 Patent, claims 1, 2, 24, and
27-290f the ‘494 Patent, and claims 9, 10, 12, 13, andflthe ‘175 Patent. The Court finds
that the tems areused onsistently in the claims and are generatiended to havéhe same
meaning in each claimTrhe Court further findghat the claim language indicates that a person of
ordinary skill in the art would understand the terms awet limited to being only
“indistinguishable,” as Defendangsopose For example, as Plaintifiontends, claim 11 of the
‘472 Patent recites “wherein the comparing device identifies at least two abstrathe in
reference database that match the abstract of said at least one query siggnaliraohek of
relatedness to said at least one query signal for each of said at leasatoiong abstracts
The Court agrees that if these two “matches” had to be identical matches as Oisfendgest,
then therecitedindex would serve no purpose.

Likewise, the Court finds that the specification discloses multiple embodiments.ofO
these embodiments is the identical match that includes the recalibration proegasdiri®) this
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process, the specification states the following:

For instance, if an artist releases a second performance of a previoustiedecor
song, and the two performegs are so similar that their differences are almost
imperceptible, then the previously selected criteria may not be able teediféte

the two recordings. Hence, the database must be "recalibrated” to be able to
differentiate these two versions. Simija if the system identifies not one, but

two or more, matches for a particular search, then the database may need
"recalibration" to further differentiate the two objects stored in the degaba

‘472 Patent at 11:323. This is the embodiment discussed during the prosecution history that
Defendants quote. The important aspect letbat the'recalibratiori relates to the “selected
criteria” in this embodiment. Here, the “selected criteisadn identical matchHowever, this is

not the case for other embodiments. For example, the specification describesothimdoll
additional embodnents

One such application for monitoring and analyzing visual images involves a
desire to find works of other artists that teléo a particular theme. For example,
finding paintings of sunsets or sunrises. A traditional approach might involve a
textual search involving a database wherein the works of other artists have been
described in writing. The present invention, however, involves the scanning of an
image involving a sun, compressing the data to its essential characteristjcs (i.
those perceptual characteristics related to the sun) and then finding matehes i
database of other visual images (stored as compressed owumsempressed
data). By studying the work of other artists using such techniques, a novice, for
example, could learn much by comparing the presentations of a common theme
by different artists.

Another useful application involving this type of monitoringlamalyzing is the
identification of photographs of potential suspects whose identity matches the
sketch of a police artist.

‘472 Patent at 14:685:15. In this embodimenté specification describes that an abstract may
be generated of amage of a surand then a search may be run to find “matches in a database of
other visual images” by other artists. ‘175 Paterit4ab/. As indicated aboveheé specification
further describes an embodiment whewe abstract of a suspect’s photography be compared
against police sketches in search of “suspects whose identity matches the ski&clpalice

artist.” ‘175 Patent at 14:62—65.
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In both of these examples, the specification indicates thmatah & not limited to an
“indistinguishable” copy. Insteal, the specification indicates that matchoccus when the
abstracts shareelected criteria. Indeethe claims recite creating abstracts using selectable
criteria. See, e.g../472 Patent, claim 9 @ processor that creates an abstract afm@akusing
selectable criteria”), ‘175 Patent, clain{*4vherein said at least one processor is programmed or
structured to select criteria to use for generating said digital referenee aigptract frm said
digital reference signgl. Likewise, the Abstract of the Asserted Patents states that “the method
by which abstracts are generated can be programmable based upon selectalde criteri
Moreover, nothing excludes applying the “recalibration” prodqess adjusting the selected
criteria)to the other disclosed embodiments.

Thus, the Courtagrees with Plaintiff that the patergedid not make a clear and
unmistakable disclaimer that would limit the scope of the claimsnty “indistinguishable”
copies. The Couffurtherfinds that basedn the intrinsic evidence, a person of ordinary skill
would understand that the term “match” means that the abstrsittse selected criterid.
Finally, the Court has considered the extrinsic evidence submitted by Defenuiitsda that
it is consisent with one of the disclosed embodiments, but could potentially exclude other
disclosed embodiments herfore, the Court is not persuaded by the extrinsic definition provide
by Defendants.

3. Court’s Construction

In light of the intrinsic evidencand extrinsic evidencehe Courtconstrues the term
“‘match” to mean‘“share selected criterig” the term“matches” to mean“shares selected
criteria with,” the term“matched’ to mean“shared selected criteria with,” andthe term

“matching” to meart'sharing selectedcriteria.”
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C. “reference signal” and “query signal”

Disputed Term| Plaintiff's Proposal Defendardg’ Proposal

“reference “a signal that is being | “an uncompressed signal representing an entir

signar referenced” work”

“query signdl | “a signal being “an uncompressed signal representing an
monitored or analyzed”| entire work to be analyzed”

1. The Parties’ Position

The parties dispute whether the terms “reference signal” and “query signal’benast
uncompressed signal representing an entire work, Es8ants propose. Plaintiff contends that
a reference signal is a signal that is being referenced, and that a “quelyisia signal being
monitored or analyzed.” (Dkt. No. 1700 at. R@laintiff further argues that requiring the signal
to be uncompressed is not necessary, and that Defendants’ constmetidriimit the Asserted
Patentsto uncompressed, raw images only, and nullify many of the embodiments. (Dkt. No.
1700 at 21) Plaintiff further argues that Defendants’ limitation of “represenéingntire work”
is too limiting, because there is no reason why a reference signal could anobteble portion
of a public speech, a key subset of a painting, or the chorus of aB&hd\N¢. 1700 at 21.)
Defendants respond th#teir construction of‘reference signal” reflects two important
concepts that are emphasized in the iipation of the Asserted Patenid) a reference signal
represents an entire work and (2) a reference signal has not undergone compréssidio. (D
1751 at 3]) Defendats argue that the specification defines “reference signal” as the work: “the
creator’s work itself isised as the monitoring signa{Dkt. No. 1751 at 32) (citing ‘472 Patent
at 6:56-51). Thus, according to Defendants, a reference signal cannot bei@ pufra work
because the patentexpressly defined “reference signal” as the entire work, and defined a
portion ofan entire work as an “object(Dkt. No. 1751 at 32) (citing ‘472 Patent at 8:3&5,

11:47-48) Defendans further argue that Plaintiff <onstruction is flawed because it just
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rearranges the words of the claims and provides no guidance for the term’s meaktinyo(

1751 at 33.) Defendars next argue that the specification also makes it clear that a reference
signal has not undergone the compression that an abstract has undergone. (Dkt. No. 1751 at 33)
(citing ‘472 Patent at 5:34—-39).

Regarding the term “query signal,” Defendants argue that like a “referegual,’sia
“query signal” is an uncompressed signal that represents an eatke(@kt. No. 1751 at 33
Defendants argue that Plaintiff's construction is incorrect because it doedifieoentiate
between a query signal and a reference sigbat. No. 1751 at 33 Defendants alsargue that
a query signal differs from a reference signal because it is a signal that the dlamrgdn
receives to be analyzedKt. No. 1751 at 33 Defendants contertiat Plaintiff's construction
conflicts with the claim language and the specification because it use®nurginalyze. Pkt.

No. 1751 at 33.)

Plaintiff replies that Defendantgonstructions improperly import limitations from the
specification. Dkt. No. 1776 at 14 Plaintiff argues that there is no support in the claim
language or the specification that limits the signalertly “the entire work.” (Dkt. No. 1776 at
14.) Plaintiff argues that Defendants ignore that an object can be portion of the @taNo.
1776 at 14 Plaintiff next argues that Defendants’ construction improperly limits the Isigna
being“uncompressed.” (Dkt. No. 1776 at.l4Plaintiff claims that uncompressed is a modifier
of the term “signal” and the claim language demonstrates that signal appd&asnavitvithout
modifiers. (Dkt. No. 1776 at 1§ Plaintiff further argues that the wofdompression” will very
likely confuse the jury or require yet anotloéaim construction of the term “compression” in the
future. (Dkt. N0.1776 at 149

2. Analysis

The term “reference signal” appears laims 19 and 1114 of the ‘472 Patent, clain,
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5,10, 1213, 40, and 439 of the ‘700 Patent, claimk-5, 11, 1420, 24, and 229 of the ‘494
Patent, and claim&-4 and 619 of the ‘175 Patent. The Court finds that the term is used
consistently in the claims and is intended to havesrae meaning ieach claim. The term
“query signal” appears in claimsQand 1114 of the ‘472 Patent, claims 1, 10, 12, 18, 40, 42
43, and 49 of the ‘700 Patent, claims 1, 11,143 20, 24, and 229 of the ‘494 Patent, and
claims 5 and 1116 of the ‘175 Patent. Theourt finds that the term is used consistently in the
claims and is intended to have the same meaning in each claim.

The Court further finds that thretaim language indicates that the “reference signal” exists
separately from the “query signal,” althougimay be acopy of the “reference signalSee, e.g.
‘472 Patent, claim 3‘receiving at least one reference signal to be monitored ... receiving at
least one query signal to be analyzedlf)deed the specification discusses the problem with
counterfeitng and unauthorized use of copies, and how the present invention can be used to
identify “matches” between abstracts of sign8ise, e.g.472 Patent at 4:2632, 8:4859. The
claims further indicate that the “reference signal” and “query signal” aretheotrecitel
“abstract” See, e.q.'472 Patent, claim 3“creating an abstract of said at least one reference
signal ... creating an abstract of said at least one query signal.”) Assbsicuhe recited
“abstracs’ are“datareduced representations” of the respective signals.

The specification further indicatdbat the “reference signal” is doriginal signal.” For
example, the specification states “[w]hile there are many approaches to data redhattmant
be utilized, a primary concern is the ability to reduce the digital signsilcgh a manner as to
retain a ‘perceptual relationship’ between the original signdlits data reduced version.” ‘472
Patent at 3:556. Likewise, the specification states that t[i anticipated that the original

signal may be compressed to create a realistic oisgalfar representation of the original signal,
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so that the compressed signal can be referenced at a subsequent time as unigdataittzal
has computational relevance to the original signal.” ‘4&PeRt at 7:4448. Both of these
citatiors describethe claimed elationship betweefireference signal which is the original
signal, and the recited “abstratt Thus, the intrinsic evidence indicates that the “reference
signal” is an original signal anthe “query signal” is a second signak., they are different
signals)

However, neither the claims nor the specification require the original signbkt
“‘uncompressed” or the “entire work” as Defendants contend. The Court is not pershsties
gpecification explicitly defines “reference signal” as the “entire work.” Itrige that the
specificationstates that a segmented portion of a “signal” isafeferred to as an “object.” ‘472
Patent at 8:3439. But this statement neither “explicitly” fines the recited “reference signal,”
nor does it require the recited “reference signal” to be an “entire wanistead, itnotes that a
“signal” can be thought of as “comprising a set of objects.” “472 Patent at3%34And, as
Plaintiff contend, tre intrinsic evidence does not exclude one “signal” from beintphject”
(i.e., a segmentegortion) of a larger “signal.”

Likewise, the intrinsic evidence does not require the “reference sigoalietan
uncompressegdignal The portion of thespecification that Defendants cite relates ¢ one
particular embodiment.€., watermarls), and thespecification states that thfan exampleof
retaining a logical and perceptible relationship with the original uncasgdesignal.”472
Patent at 58-39. Thus, the Court is not persuaded that it should lim& ¢tlaims toone
example. Instead, as discussed above, the intrinsic evidence requireg tladisthact” of the
“reference signal” to be adatareducel representation of a signalThis doe not mean that the

“reference signal” or the “query signal” have to“nacompressed signals,” it only requirtast

Paged0 of 69



Case 6:12-cv-00499-RWS-CMC Document 1831 Filed 10/16/14 Page 41 of 69 PagelD #:
27547

thar respectivé'abstracs’ are“datareduced representatighof therespectivesignas.

Furthermore, Defendantsonstruction that dquery signal” is “to be analyzed” is
unhelpful and duplicative of the claim language. For example, claim 3 of the ‘472 Femiées
“receiving at least one query sigrtal be analyzed Similarly, Plaintiff's construction that a
“query signal” is “a gnal being monitored or analyzed,” is duplicative of the claim language
and umecessary. Likewise, Plaintiff's constructitdmat a “reference signal”’ i& signal that is
being referencéddoes not provide any useful guidancés discussed above, thetrinsic
evidence identifies the “reference signal” as “original signal” and the “query signal” aa
“secondsignal.”

Finally, the Court’s construction is not intended to mean that an “original signal”tcanno
be a copy of another signalnstead it only indicates that the “reference signa”a separate
signal from the “query signal” or second signal, and is “original” to tieract that is created
from it. Thus, the Court'svill clarify this point by construingreference signalas an‘original
or first signal.”

3. Court’s Construction
In light of the intrinsic evidencethe Courtconstrues the terrfireference signal to

mean‘original or first signal,” and the ternmiquery signal” to meart'second signal.”
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D. “a comparing device that compares” and “a device configured to
determine if a query signal matches any one plurality of reference
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signals”
Disputed Term|  Plaintiff’s Defendants’ Proposal
Proposal
“a comparing | Not governed | Means plus function.
device that by 811296 Function: comparing
compares/ a Structure: no structure or algorithm disclosed.
comparing

device....that -To the extent the Court determines this term is not means

compares/ a plus-function, Defendants propose this term is indefinite

comparing

device for -To the extat the Court finds this term is not indefinite,

comparing Defendants propose: “A separate hardware component of
the computerized system [that compares/for comparing/able
to compare]’”.

“a device Not governed | Means plus function.

configured to | by 811216 Function: determine if a Query Signal matches any one

determine if a plurality of Reference Signals

query signal Structure: no structure or algorithm disclosed.

matches any

one plurality of -To the extent the Court determines this term is not means

reference plus-function, Defendants propose this term is indefinite

signal$
-To the extent the Court finds this term is not indefinite,
Defendants propose: “A separate hardware component of
the computerized system configured to determine if a Query

Signal Matches any one plurality of Reference Signals”.

1. The Parties’ Position

The parties dispute whether the disputed phrases are 4pleaHdignction limitations

governed by 35 U.S.C. §112 f(pre-AlA).

phrases are indefinite, and if not indefinite, the phrases should be construed as ‘& separa

hardware component of the computerized system.” (Dkt. No. 1751)at 22

Plaintiff contends that thehrases are not governed by § 112 § 6 because the terms do not

In the alternative, Defendants contend that the

use “means,” an@efendants have failed to overcome the rebuttable presuntptibg 112 T 6

does not apply(Dkt. No. 1700 at 15 Plaintiff furtherargues that “where ‘[tlhe record shows
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that an ordinary artisan would have recognized the [claim term] as an electronie d#hia
known structure’, there is sufficient disclosure.” (Dkt. No. 1700 at 15) (qudigigordia
Techs., Inc. v. Cisco Sys., In612 F.3d 1365, 1376 (Fed. Cir. 2010)). To this end, Plaintiff
argues that the specification indicates that the disputed phrases are notechbiciie meanrs
plusfunction statute. (Dkt. No. 1700 at 16) (citing ‘472 Patent at-838). Plaintiff further
argues that these claim terms Wbiave been well understood by one of skill in the art as
indicated by multiple technical dictionary definitionBk(. No. 1700 at 17.)

Defendants respond that disputed claim phrases “comparing device that esinfar
comparing device for comparing” @ridevice configured to determine” are governed by § 112 |
6. Okt. No. 1751 at 24 Defendants argue that they have overcome the rebuttable presumption
that section 112 6 does not apply to a claim limitation that does not use the term “means.”
(Dkt. No. 1751 at 29 Specifically, Defendants argue that if the claim uses a generic term, such
as “device,” that is a substitute for the term “means for” carrying out some fun@it. No.

1751 at 24) (citind_ighting World, Inc. v. Birchwood Lighting, In(382 F.3d 1354, 1360 (Fed.
Cir. 2004).

Defendants further argue that stating the device is for “comparing” or “coatigto
determine” does not change the analysis, as those words only indicate the function wicthe de
(i.e., the device is either ooparing or determining). (Dkt. No. 1751 at.pP4Defendants also
contend that the specification provides no insight into the meaning of “comparing@’dewic
“device configured to determirienor does it indicate that these terms are understood within the
art to connote a known structure. (Dkt. No. 1751 at2%) Thus, according to Defendants,
section 112 9 6 applies because the claims nakedly recites a “device” and the esittgrtidn

fails to place clear structural limitations on that “devic®Kt{ No. 1751 at 25.)
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Defendants further contertdat the claims are indefinite because the specification of the
asserted patents fails to disclose any structure for performing theedl&unction of comparing
a query signal abstract to the reference sigbatracts in order to determine if a match exists.
(Dkt. No. 1751 at 25 Defendants arguiat the only instance where “a comparing device” is
discussed in the specification, the language merely rewords the fundited ia the claim and
says nothing about the “comparing device” structure that performs this functidnN@ 1751
at 25) (citing ‘472 Rtent a8:55-59).

Defendants further argue that Plaintiff's position that that one of ordikélynsthe art
would nevertheless understand whatamparing device” or “device configured to determine”
may be fails as a matter of lawDkt. No. 1751 at 2§ Defendants next argue that Plaintiff's
dictionary definitions are irrelevant and attenuated because they reqei@ skillto make the
unwarianted leap to know that a “comparator” is the “comparing device” of the patekts. (
No. 1751 at 26§ Finally, Defendants argue that the definitions provide no clear structure for a
“comparator,” let alone a comparing device, leaving one to guess wiaetbenparing device is
software, hardware, logic, or a circuidkt. No. 1751 at 26.)

Plaintiff repliesthat “a comparing device” or “comparator” is a device that “compares

two quantities and determines their equalitypk{. No. 1776 at 8)(citindokt. No. 1700 at 1%
18). Plaintiff argues that Defendants have glossed over the intrinsic evidence arfdilem/to
rebut Plaintiff's definition (Dkt. No. 1776 at § Plaintiff further argues that the specification is
consistent with the use of the displiterm “a comparing device” or 6mparator.” (1776 at 8)
(citing ‘175 Patent 3:32-60, 8:58-9:12, 9:20-40).

Regarding Defendants contention that section 112 § 6 applies, Plaintiff angti¢set

case law cited by Defendants is not relevansoeadily dstinguishable.@kt. No. 1776 at §
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Plaintiff argues that claim 11 of the ‘175 Patent illustrates that “a comparingetiedes not
require construction and is consistent with the use of the term “comparing davitleé
specification that describesn@us setups of the comparator. (Dkt. No. 1776-&) §citing 175
Patent at 3:3260, 8:58-9:12, 9:20—40).

Plaintiff further argues that the cited prior art indicates that a persordwfary skill in
the art would understand that a comparing device is also known as a “comparaddhat such
devices are described in the Logan refereridkt. No. 1776 at 9jciting Dkt. No 1778, Logan
Patent) Plaintiff further argues that the examiner not only mentioned the Logaemneéem
allowing claims to besisued, but even stated that the claims were being allowed over Logan
because “Logan et al. do[es] not teach . . . a controller coupled to the first input, thesqmoce
the comparing device, the reference database, and the storage mediulkt. Ro( 1776 at 9)
(citing Dkt. N0.17764 at 5.

2. Analysis

The phrase “a comparing devitegat compare’s or the phrase “a comparing device ...
that compares” appean claims9, 11 and 14of the ‘472 Patent, claims 1 and 30 of the ‘700
Patentand clains 1and 24of the ‘494 Patent. The Court finds that the term is used consistently
in the claims and is intended to have the same meaning in each claim. The phraggafengom
device for comparing” appears in claim 11 of the ‘494 Patent. The pldegieé configuredo
determine if a query signal matches any one plurality of reference Sigppksars in claim 29 of
the ‘494 Patent.

Contrary to Defendants’ contention, the Court finds that the claims do not naketiy re
a “device.” Instead, the claims recite a “comparing device” that “compares” or a “device
configured to compare.” Moreover, none of the asserted claims use “means” fenddbés
have failed to overcome the rebuttable presumption that § 112 { 6 does notLagiiing
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World, Inc. v. Birchwood Lighting, Inc382 F.3d 1354, 1358 (Fed. Cir. 2004) (“[[A] claim term
that does not use ‘means’ will trigger the rebuttable presumption that § 112 6 does nd) apply.’
(quoting CCS Fitness, Inc. v. Brunswick Cqr@88 F.3d 1359, 1369 (Fed. Cir. 2002)). As the
Federal Circuit stated ihighting World “it is sufficient if the claim term is used in common
parlance or by persons of skill in the pertinent art to designate structure, gweteifm covers a
broad class of structures and even if the term identifies the structures bfutiction.” Id. at
1359-60.

Here, the intrinsic and extrinsic evidence indicates that a person of ordinhip ke
art would understand “comparing device” as designating steietten if identifies the structure
by its function.Greenberg v. Ethicon EndBurgery 91 F.3d 1580, 158@-ed. Cir.1996) (“[T]he
fact that a particular mechanism ... is defined in functional terms is not suffici@onvert a
claim element containing th&grm into a ‘means for performing a specified function’ witlna t
meaning of section 112(6).”).The specification states that the comparing device is able to
compare the selected object using the features selected by the feature setbetpiuraliy of
signals in the reference database to identify which of the sigratlshes the monitored signal.
‘472 Patent at 8:5%9. Likewise, claim 11 of the ‘472 Patent recites that “a comparing device”
is coupled to a reference database and to “said seqouid’in

Moreover, the prior art cited in the prosecution history indicates that a person of ordinary
skill in the art would understand that the comparing device, also known as a “comparator,

designates sufficient structuteFor example, the prior artages that “[tlhe comparator can be

® Defendantsargue that a person of ordinary skill would have to make an “unwarranted leap to
know that a ‘comparator’ is the ‘comparing device’ of the patenidkt.(No. 1751 at 2§ The

Court disagreesind finds that a person of ordinary skill in the art would understand that a
“comparator” is a “comparing devic¢e For example, the examiner rejected the claims of the
‘700 Patent based on Logan’s disclosureaafomparator. Pkt. No. 17515 at 78) ((“With
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[an] electrical circuit card assembly, a software program, or a condrinait both. As will be
explained in greater detail hereinafter, the comparator can employ known gignatksing
techniques that identify a signay comparing the signal, to a library of known signals or signal
characteristics.(Dkt. No. 1778 at 9 at 6:®.) Furthermore, the dictionary definitions cited by
Plaintiff indicate how a person of ordinary skill in the art would understand the disputetg.
For example, The Computer Glossary 72 (8th ed. 1998) defines “comparator” as ‘attavic
compares two quantities and determines their equalkt. No. 176141 at 4) Thus, the Court
finds that a person of ordinary skill in the art would enstind that the recited “comparing
device” or a “device configured to compare” provides sufficient struct@reenberg v. Ethicon
Endo-Surgery91 F.3d 1580, 1583(Fed. Cir.1996) (“Many devices take their names from the
functions they perform. The examglare innumerable ")

In addition to this evidence, the examiner understoodhleaecited “comparing device”
recited sufficient structure when the claims were allowed over the pribeeatise “Logan et al.
do[es] not teach . . . a controller couptedhe first input, the processor, the comparing device,
the reference databasedathe storage medium, ...”) (DkNo. 17764 at 5) (‘472 Patent
Notice of Allowability dated Sept. 19, 2008ge alsad. at 6-7 (“Logan et al. do[es] not teach
the compang device identifying at least two abstracts in the reference database ttiattinea
abstract of said at least one query signal and an index of relatedness to sast @bé query
signal for each of said atdst two matching abstracts.”Accordingly, Defendants have failed to

overcome thgresumption that 8 112 6 does not apply. Indeed, the presumption “is a strong

respect to claims 21, 28, 30, 33, and 43, Logan elistilose an electronic systéar monitoring
and analyzing at least one signal, comprising: ... a comparing device (coong@ahown on
Fig. 2) that compas an abstract of said least one query signal to the abstracts stored in the
reference database to determine if the abstrfastid at least one query signal matches any of
the stored abstracts (see Abstract, lind€9:7col. 2, lines and col. 8, line 39 to col. 9, line 6).”).
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one that is not readily overcomé.ighting World, Inc. 382 F.3d at 1358.

Moreover, as discussed above, the intrinsic evidence infavititsyeasonable certainty,
those skilled in the art about the scope of dputed phrase.In addition to the intrinsic
evidence discussed above, the claim language itself informs those skilled i dhbewrthe
scope of the phrase. For example, claim 11 of the ‘472 Patent recites “a conueicey
coupled to said reference database and to said second input, that compares an alastraxtt of s
least one query signal to the abstracts stored in the reference database toa#tdrenabstract
of said at least one query signal matches any of the stored abstractddrl\giciaim 1 of the
‘494 Patent recites “a comparing device that compares the created query signet ab$tea
reference signal abstracts in the at least one database.” Thus, the claimsairgerson of
ordinary skill in the art that the recited “comparing device” must at a minimum centipa
recited “abstracts.” Therefore, the Court finds that the phrases are not iedafidishould be
given their plain and ordinary meanifg.

3. Court’s Construction

In light of the intrinsic and extrinsic evidenctte Court finds that the@hrases‘a
comparing device that compares,™a comparing device ... that compares,™a comparing
device for comparing,” and“device configured to determine if a query signal matches any
one plurality of reference signals”are not indefinite. The Court further finds that the phrases

do not require construction and will be given thp&in and ordinary meaning.

" Defendants’ brief @sentedan alternative constructiosf a “separate hardware component of

the computerized system.”.(Dkt. No. 1751 at 22 Defendantshoweverdid not provide any
argumerg on why that construction shoulst adopted in light of the intrinsic and extrinsic
evidence before the Court. Moreover, the Court finds that the disputed phrases are
unambiguous, are easily understandable by a jury, and require no construction.
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E. “versions of [a/the/said/“that one of said plurality of’] reference

signals”

Disputed Term Plaintiff's Proposal Defendants’ Proposal
“versions of No construction “multiple variations of a particular Reference
[a/the/said/“that | required. Signal”
one of said
plurality of”]
reference
signal[s]”

1. The Parties’ Position

The paties dispute whether the phrase “version of the reference signals,” aadoissv
iterations require construction. Plaintiff contends ttia¢ phrases are best left defined by the
claims and specificationsDkt. No. 1700 at 1§ Plaintiff argues that the intrinsic evidence
notes that “version” may be a reference signal that is transformed dramgpart, such as a
song transformed once played by CD, AM radio, or over the internet. (Dkt. No. 1700 at 18)
(citing ‘175 Patenat column 13). Plaintiff also argues that a “version” of a reference signal may
also refer to different formatting and/or compression schemes applied to thesaagndOkt.

No. 1700 atl19.) Plaintiff further contends that a “versions” may relate to a reference signal,
such as &ong, that is not derived frorhd signal itself per seDkt. No. 1700 at 19 Plaintiff
provides the example afeparate artists singing the same sobt.(No. 1700 at 19) (citing
‘175 Patentat column 8) Thus,Plaintiff concludes thaDefendantstonstruction is unnecessary
and will likely confuse these phrases. (Dkt. No. 1700 at 19.)

Defendants respond that the asserted claims of the ‘494 and ‘700 Patents require
differentiation among “versions” of “[the] reference sign&Dkt. No. 1751 at 2§ Defendants
argue that the “multiple of the former conjoined with the singular of the lateonly mean:
‘multiple variations of a particular Referencegal.” (Dkt. No. 1751 at 28.) Defendants also

contendthat all of the disputed formulations'the”, “said”, and “one of said plurality of~
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share the singularity of the “reference signaDkif No. 1751 at 2§ Defendantsargue that
theseformulations reite “versions” in the plural, indicating that there are multiple versions.
(Dkt. No. 1751 at 2§ Defendants arguthat the specification itself equates “versions” with
“variations.” Okt. No. 1751 at 28)(citing ‘472 Patent at 3:@3) Defendants contend that
Plaintiff's “version” arguments are irralant because the claims do not merely require
“versions,” but require “versions of [the] reference signal.” (Dkt. No. 1751 at 29.

Defendants also argubat there is no evidence to support Plaintiff's proposition that a
reference signal, as used in the asserted claims, can be a disembodiedl“soigg” with no
particular ability to be identified in its own righDKt. No. 1751 at 29 Defendants arguéat
the specificationrequires the “original song” to be recorded in a medium in order to be
abstracted and analyze@kt. No. 1751 at 29]citing ‘472 Patent at 4:569) Thus, according
to Defendants, even if a reference signal did comprise an original song perfoynaa artist,
the “versions of[that] reference signal” could only comprise variations of a particular
recording—not the attenuated and unsupported example proposed by Plaintiff of the same lyrics
sung by different artists. (Dkt. No. 1751 at)3Finally, Defendants argue thatafvesion need
not even be derived from the signal itself, the term is further indefinite as tsudj€Dkt. No.
1751 at 30.)

Plaintiff's reply brief directed the Court to the arguments made in its opeaxhang
construction brief for this term. (Dkt. No. 1776 at 15.)

2. Analysis

The phrase “versions of the reference sigaalpears irassertectlaims 1 and 4®f the
‘700 Patent and claim 11 of the ‘494 Patent. The phrase “versions of said gefsrgnal”
appears in asserted claim 1 of the ‘494 Patdiite phrase “versions of at least one reference
signal” appears in claim 24 of the ‘494 Patent. The phrase “versions of that @i iusality
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of reference signals” appears in claim 29 of the ‘494 Paténhe Court finds thatese phrases
are unambigous, areeasily understandable by a jury, and no construction is needed.

Defendantsconstructions redraftversion” to “multiple variations,” and further requires
the phrase to include a “particular” reference signal. Defendants’ constrigcthoreconfusing
than helpful. The claim language is clear and will be giteplain and ordinary meaning.o
be sure, ach “reference signal” has a corresponding “abstramd each abstract provides
diff erentiatingbetween a plurality of versions tfe reference signalSee, e.¢g.”700 at claim 1.
This does not mean thdlifferentiating between the same lyrics sung by different artists is
automatically excluded from the scope of the claims. It only means that it isthiot thve scope
of these disputed phrases, as Plaintiff appears to contend.

3. Court’s Construction

In light of the intrinsic evidencethe Court finds that the phraségersions of the
reference signal,” “versions of said reference signal,and “versions of that one of said
plurality of ref erence signals,”are unambiguous, are easily understandable by a jury, and

require no construction. Therefore, the phrases will be given fhain and ordinary

meaning

F. “similar to”
Disputed Term Plaintiff's Proposal Defendants’ Proposal
“similar td’ No construction Indefinite

required
To the extent the Court believes that this term |s
not indefinite, then Defendants propose: “looks or
soundghe same as”

1. The Parties’ Position

The parties dispute whether the term “similar to” is indefinite. Plaintiff contentdththa

meaning of “similar to” is apparent on the face of the specification. (Dkt. No. 1728.)at
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Plaintiff argues that signal analysise(, abstract comparisons) “must maintain the ability to
distinguish the perceptual quality tife signals being comparedDKt. No. 1785 at 24) (‘175
Patent at 7:15L7). Thus, according to Plaintiff, distinguishing signals necessarily provides
feedback regarding thesimilarity. (Dkt. No. 1785 at 24 Plaintiff further argues that the
specification explains that “abstracts are created using data reduction tectmideesmine the
smallest amount of data, at least a single bit, which can represent anehtidfe two digitized
signal representations.Dkt. No. 1785 at 24) (quoting ‘175 Patent at 1816). According to
Plaintiff, these “at least a single bit” characteristics are distinguishing asplettie reference
signal, not arbitrary distinctions. (Dkt. No. 1785 at)2Z hus, Plaintiff argues thatn abstract
remains similato the signal from which it is derived and “maintain[s] the ability to distinguish
the perceptual quality of the signals being compared.” (Dkt. No. 1785 at 24) (quatthgatent

at 7:4-17).

Defendants respond that the claim language provides no guidance on the required degree
of similarity. (Dkt. No. 1752 at 2} Defendants further argue théte claims do not indicate
what this term means with respect to the relationship between the digital refeiggradeand its
digital reference signal abstra¢Dkt. No. 1752 at 21) Defendants also argue that neither the
specification nor the prosecution history of the ‘175 Patent provides guidarcéhasneaning
of this term. Dkt. No. 1752 at 2} Defendants further argue that the specification does ®ot us
the phrase “similar to” anywhere when describing the relationship betweahstnact and a
signal. (Dkt. No1752 at 21)

Defendants also argukat the specification suggests the relationship between an original
signal and its abstract is a subjeetimquiry left to those practicing the inventiaipkt. No.

1752 at 22)citing ‘472 Ratent 49:61-65). Thus, according to Defendarasge skilled in the art
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is left struggling to apply their subjective judgment to determine what degreienibdrity is
required by the claims and what features or aspects in signal processingetbeption, or the
physical world might bear on that questiddk{. No.1752 at 22 Defendants further argue that
it also unclear who or what determines this similariBkt( No. 1752 at 22) (citing ‘472&®ent
at 9:55-59). Defendants conclude thbecause the relative “similarity” between an abstract and
signal is subjective and wholly undefined, claims 8, 11 and 17 of the 4féhtPand the claims
that depend therefromgre necessarily invalid as indefinitdbkf. No. 1752 at 23). In the
alternative, Defendants propose that the term means “looks or sounds the sam&taslo.(
1751 at 45 Defendants argue that signals can only be perceived visually or aubéity NQ.
1751 at 45) (citing ‘472 Patent at 8:21-30, 10:9-11).

Plaintiff's reply brief directed the Court to the arguments made in its opexhang
construction brief for this term. (Dkt. No. 1776 at 15.)

2. Analysis

The phrasesimilar td' appears in claims B, 5, 741, and 1719 of the ‘175 Patent. The
Court finds that the term is used consistently in the claims and is intended to haaenéhe s
meaning in each claim. Claim 11 of the ‘175 Patent recites that “wherein tsi@dst one
processor is programmaeut structured to generate a digital reference signal abstract from a
digital reference signal such that said digital reference signal abstractiles $0 said digital
reference signal and reduced in size compared to said digital reference signed, th€hclaims
recite that the abstract is “similar to” the “reference signal,” as well as “reducee.in s

Moreover, the specification and prosecution history further informs, with reasonable
certainty, those skilled in the art about the saoipine phrase‘similar to.” In addition to being
“reduced in size,” the recited abstract is “similar to” the recited reference sigmetaining a
perceptual relationship with the reference signal. The specification statésvihde there are
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many approdees to data reduction that can be utilize@gyimary concerns the ability to reduce
the digital signal in such a manner as to retain a ‘perceptual relationstw@dmethe original
signal and its data reduced version.” ‘472 Patent at-83%2 Similary, the specifications adds
that “[tlhe challenge is to maximize the ability to sufficiently compress aldigiteth retain its
relationship with the original signal while reducing the data overhead to enaldeeffiorent
analysis, archiving and monitog of these signals:472 Patent at 9:47-51.

Furthermore, the patentees distinguished the claims from the prior art basedodorthe
art failing to disclose this “perceptual relationship.” Specifically, themaes argued that claim
21 of the ‘700Patent (which ultimately issued as claim 1 of the ‘700 patent) was distinguishable
from the prior art because the “[s]ignal abstracts retain a perceptualnefapiovith the signal
from which it was created or derived.” (Dkt. No. 178kt 20) (700 FH Response to 3/5/09
OA). The patentees made similar arguments in the Rat2nffile history about pending claims
that did not explicitly recite “a perceptual relationship” elem&sel17513 at 11 (‘472 FH
Response to 5/11/07 OA) (“Logan allegedly discloses additive information, the ‘infonala
signal’, having no relationship with the perceptual nature of the referegma.srhe present
invention(s) is not so limited.”). Accordingly, the Court finds that the intrinsidesce
informs, with reasonable certainty, those skilled in the art about the scope of the ‘jshralse
to.” Specifically, the Court finds that a person of ordinary skill in the art would uaddr#tat
“similar to” means “retaining a perceptual relationship with.”

3. Court’s Construction

In light of the intrinsic evidencehe Courtconstrues the terrfsimilar to” to mean

8 The Court notes that the parties hagreedto the following constructionscharacteristic
perceived by a persgn“characteristic understood by a persoficharacteristic perceived
differently by different people And“quality perceived by a person.” (Dkt. No. 1674 at 3.) Thus,
the parties agree that terms like “perceptual relationship” are not indefinite.
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“retaining a perceptual relationship.”

G. “creating at least one counter corresponding to one of said at least one
reference signal & Incrementing the counter ... vh a match is found /
first digital reference signal abstract match recorder”

Disputed Term Plaintiff's Defendants’ Proposal
Proposal

“creating at least one counte| No construction | “creating an element used for counting,
corresponding to one of said| required. which corresponds to a particular
at least one reference sighal Reference Signal”
“incrementing thecounter .... | No construction | “increasing the value of the element use
when a match is found” required. for counting when a match is found”
“first digital reference signal | No construction | “an element used for counting, which
abstract match recorder required. corresponds to a particular Abstract”

1. The Parties’ Position

The parties dispute whether the phrases should be clarified to state thaoeatér” (or
“recorder”) corresponds to one (and only one) reference signal and its assadistextt.
Plaintiff argues the phrases do not require construction and that Defendants’ tionstradd
the idea that “an element” is created and “used donting.” (Dkt. No. 1700 at 2P Plaintiff
argues that this is beyond the scope and purpose of the claim. (Dkt. No. 1700 Btai&ijf
further contends that how the counter is created is not important, nor is it indicatleel i
specification. Dkt. No. 1700 at 22.)

Defendants respond that when reading the terms in the context of the entiranclai
which it is foundthe phrase “one of said at least one reference sigmnglsrgited in claim 3 of
the ‘472 patent (as well as the similar phrase “oinsaid plurality of reference signals” recited
in claim 8 of the 472 patent) refers to only one reference signal,heeparticular reference
signal. Dkt. No. 1751 at 35 Defendants further argue that the specification indicates that the
“counter” is used for counting the number of times a reference signal has been detected as a

result of comparing abstracts of query signals with the abstract of timulgarteference signal.
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(Dkt. No. 1751 at 3§ Thus, according to Defendants, only matchesht abstract of the
particular reference signal are counted, not matches to any other abBtadtlol 1751 at 36.)

Regarding claim 15 of the ‘175 Pateridgfendantsnake a similaargument and contend
that when the phrase “first digital reference signal abstract match recorder ecord$] a
number of times said at least one processor determines a match between a digitsiggakr
abstract and first [sic] digital reference signal abstract of said plucdldigital reference signal
abstracts” is read in the entire context of the claim, the phrase “firsaldigference signal
abstract” indicates that the “match recorder” corresponds to only one particstlacgh.e., the
“first digital reference signal abstractDKt. No. 1751 at 37) Thus, according to Defendants,
nothing in the intrinsic record, or in any extrinsic record, indicates that thelnetorder”
corresponds to multiple abstracts. (Dkt. No. 1751 at 37.)

Plaintiff's reply brief directed the Court to the arguments made impening claim
construction brief for this term. (Dkt. No. 1776 at 15.)

2. Analysis

The phrases “creating at least one counter corresponding to one of said at least one
reference signal” and “incrementing the counter....when a match is faype&ain claims 3 of
the ‘472 Patent. The phrases “creating at least one counter corresponding to ahplofaday
of reference signals” and “incrementing the counter....when a match is’ fappelars in claim 8
of the ‘472 Patent. The phrase “first digital reference signal abstract nreatolder” appears in
claim 15 of the ‘175 Patent.

The Court finds that thelaim language isinambiguous, is easily understandable by a
jury, and the phrases require no constructiofhe Court agrees with Defendants that the
intrinsic evidence indicates ah each counter that is created increments “the counter
corresponding to a particular reference signal when a match is found.” ThipiaitHanguage
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of the claims 3 and 8 of the ‘472 Patents. The language is clear and does not require
rearrangement or adding an “element” as Defendants contend. To the extent thdét Plain
contends that a single counter can count matches for multiple references, digaaCourt
rejecs such an argumentiowever, the clainlanguage i<lear that the scope of the claia®
not limited tocreatingonly one counterbut instead indicate that a counter can be created for
each reference sign&@ee, e.q. 472 Patent at claim 3 (“creating at least one counter”)
3. Court’s Construction

In light of the intrinsic evidencdhe Court finds that the phraseséating at least one
counter corresponding to one of said at least one reference signal,” “creating l#ast one
counter corresponding to one of said plurality of reference signals,” “in@menting the
counter....when a match is found,” and “first digital reference signal abstract match
recorder” are unambiguous, are easily understandable by a jury, and require no construction.

Therefore, the phrases will be given th@ain and ordinary meaning.

H. “selectable criteria

Disputed Term Plaintiff's Proposal Defendants’ Proposal

“selectable “criteria that is “Rules available for selection, which create

criterid’ selectable” different Abstracts for a particular reference
signal”

1. The Parties’ Position

The parties dispute whether the term “selectable criteria” should be construetes’s “ru
for “different Abstracts for a particular reference signal.” Plaintiff ends that the term
“selectable criteria” can be succinctly construed as “critbaais selectable.Dkt. No. 1700 at
19.) Plaintiff argueghat this definition allows for criteria that may affect the abstract, or may
not. (Dkt. No. 1700 at 2D Plaintiff further argues that the criteria may be complex rules or

simple variable, and may be selected by the uB&t. No. 1700 at 20 Plaintiff further argues
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that Defendants’ construction plaagnnecessary limitations on the terdk{. No. 1700 at 20
Plaintiff contendghat there is no indication in the record that the criteniest be rules rather
than variable, or that the criteria must necessarily generate differerstcéaspkt. No. 1700 at
20)

Defendants respontthat the claim language explains that the processor uses “selectable
criteria” to create an abstracDKt. No. 1751 at 3(. Defendants argue that it necessarily follows
that the abstract created by the processor will be different dependingidn af the available
criteria is selectedDkt. No. 1751 at 3Q0 Thus, according to Defendants, “selectabiteca”
can only mean “rules available for selection, which create different abstracisplanrticular
reference signal.(Dkt. No. 1751 at 30.

Defendants further argue the Plaintiff's construction does not actually defsnerm, it
only rearrangethe claim languaggDkt. No. 1751 at 3) Defendants contend that there is no
support in the specification or in the prosecution history regarding criteria belected by a
user. (Dkt. No. 1751 at 31 Defendants further contend that because the processor uses the
“selectable criteria” to create the abstract, these criteria are in faes™ffiar the processor to
apply, and the processor selects the rules to be applied. (Dkt. No. 1751 at 31 )4¢RiPatent
at Abstract, 13:16-22).

Defendants next argue that the specification explains that “if an argssses a second
performance of a previously recorded song, and the two performances arelaotisantheir
differences are almost imperceptible, then the previously selectedacrntag notbe able to
differentiate the two recordings.Dkt. No. 1751 at 31) (quoting ‘472 Patent at 11:14-18). Thus,
according to Defendants, to make such a differentiation, different critersa Ioe selected to

generate Abstracts that are different from those Abstracts that were createth@gngyiously
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selected criteriaOkt. No. 1751 at 31.)

Plaintiff replies that Defendants attempt to limit the criteria to “rules” is improper and is
not supported by the claim language or the specificaf{idkt. No. 1776at 13) (citing‘472
Patentclaims 9, 11, and Abstrgct Plaintiff argues that the Abstraotcites “[m]oreover, the
method by which abstracts are generated can be programmable based upainieseligetia.”

(Dkt. No. 1776 at 13.)Plaintiff contends tat the patenteedid not limit themselves to spedifi
“rules” by the use of “can be programmable” as a modifiekt. No. 1776 at 13 Finally,
Plaintiff argues that Defendants are incorrect that amaadstill be differentbased on different
criteria. (Dkt. No. 1776 at 13.)

2. Analysis

The term “selectable criteria” appears laims 9 and 1Dbf the ‘472 Patent The Court
finds that the term is used consistently in the claims and is intended to have threesamrey in
each claim.The Court furthefinds that the claim language recites that the processor “creates an
abstract of a signal using selectable criteria.” Thus, it is repetitive amtessary to include
“which create different Abstracts for a particular reference signal” in tbmestaiction.
Moreover, as Plaintiff notes, the specification states that “the method ici &bstracts are
generated can be programmable based upon selectable criekia.N6. 1776 at 13) (quoting
‘472 Patent at Abstract).Likewise, the specification states tHateans can be derived (and
programmed for selectability) to recognize and distinguish these difesxénd72 Patent at
13:2022. Given that the specification discussiémt criteria are “programmable” or
“programmed,” the Court finds that a person of ordinary skill would understand thatited rec
“selectabé criteria” is “criteria that arprogrammable.” The Court agrees with Plaintiff that the
term should not be limited t&pecifc “rules.” The only mention of “rules” in the specification is
regardng an embodiment that can increase efficiency based on the efficiency of ¢befpo
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3. Court’s Construction
In light of the intrinsic evidencahe Courtconstrues the terrhselectable criterid to

mean‘ criteria that are programmable.”

I. “distributing at least one signal based on the comparison step”

Disputed Term| Plaintiff's Proposal Defendants’ Proposal
“distributing at | No construction “delivering at least one signal resulting from th
least one signal required. comparison to multiple recipients”

based on the

comparison

step

1. The Parties’ Position

The parties dispute whether the phrase “distributing at least one sigedl dashe
comparison step” requires dedry to “multiple recipients.” Plaintiff contends that this is
another term that is sedixplanatory, and that Defendants’ construction adds no cléDi.
No. 1700 at 23 Plaintiff further argues that there is no indication that “distributsimduld be
limited to delivery to “multiple recipients.’Dkt. No.1700 at 23.)

Defendants contends that the specification envisions “methods for faster and more
accurate auditing of signals as they are played, distributed or otherwisd ah@ngst provits
(transmitters) and consumers (receiverdpkt( No. 1751 at 37Jquoting‘472 Patent a6:67—
7:3). Thus, according to Defendantdistributing” means delivering of at least one signal to
multiple recipients. Defendants also cit® the definition & “signal distributing” provided by
the IEEE Standard Dictionary of Electrical and Electronics T€6tisEd. 1997)(Dkt. 175210
at 6) (“signal distributing (telephone switching systems) Delivering of sigmal® fa common
control to other circuits.”).

Plaintiff's reply brief directed the Court to the arguments made in its opesiaim
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construction brief for this term. (Dkt. No. 1776 at 15.)

2. Analysis

The phrasé‘distributing at least one signal based on the comparisoil @pgears in
claim 22 of the ‘494 Patent. The Court finds that th@hrase isunambiguous, is easily
understandable by a jury, and requires no construciibe. intrinsic and extrinsic evidence cited
by Defendants does not support requiring the siggnbé delivered to “multiple recignts.”

3. Court’s Construction
In light of the intrinsicand extrinsicevidence,the phrase' distributing at least one

signal based on the comparison stepkill be given itsplain and ordinary meaning.

J. “related td
Disputed Term Plaintiff’s Proposal Defendants’ Proposal
“related to No construction required. “Matches”

1. The Parties’ Position

The parties dispute whether the term “related to” requires constructionintifPla
contends that “related to” by definition implies similarity, not equaliBkt( No. 1700 at 14
As an example, Plaintiff argues that the specification indicates that an abktteetsan could
be created by identifying essential characteristics of theisuntljose “characteristiceelated
to” it). (1700 at 14) (citing ‘4Z Patent at 15-8). According to Plaintiff, those characteristics
are not the sun itself, but they share a connection with it, and other images wauldethe
matched based on those related characterigbés. No. 1700 at 14 Plaintiff argue that his
technique is far from the tb-1 matchingaught in the prior art. (Dkt. No. 1700 at 14.)

Defendants argue that the Asserted Patents include no description of how oné abstrac
can be “related to” another abstradDk{. No. 1751 at 2J Defendants arguthat the only

disclosure in the specification for comparisons of abstracts istfmd Inatching and a match to
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different versions of a reference signal using an “index of relatedn@&dg.”No. 1751 at 2F
Thus, according to Defendants, the only waypotentially preserve the validity of the claims
containing the term “related to” is to construe it to mean “match&kt. No. 1751 at 2j
Defendants also argue that claim is not enabled unless it is construed as “maichasé lthere
is no support in the spiéication to identify how clossomethingmust be to be “related(Dkt.
No. 1751 at 27.

Plaintiff replies that [@fendants are mistaken that ther@assupport in the specification
to identify something that is “close(Dkt. No. 1776 at @) Plaintiff argues thaDefendants
ignore the entire second embodimetitiig ‘175 Patent at 14:395:4) and the description of
abstracts of songs performed by different artisiting ‘175 Patent at 7:434). Okt. No. 1776 at
10) Plaintiff argues thatwo matches are further described by an index of relatedness that
identifies just how similar they are to the origindDkt. No. 1776 at 10 (citing ‘472 Patent,
claim 11).

2. Analysis

The term “related to” appears in claim 40 oé tf700 Patent and claim 1df the ‘4%
Patent. The Court finds that the term is used consistently in the claims and is intende® to ha
the same meaning in each claim. The Court finds that the disputed phratesl ‘t@lahould be
construed the same at the disputed “match” terms. A comparison of the clamasAisserted
Patents indicates that it is used interchangeably with “matches.” Indeedirties pnake the
same arguments that they made to support the disputed “matches” term. Accpfdmillg
reasons stated above for the disputed “match” terms, the Court finds the term should be
construed as “shareglected criteria with.”

3. Court’s Construction
In light of the intrinsic evidencehe Courtconstrues the terrfirelated to” to mean
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“shares slected criteria with.”

K. “index of relatedness”

Disputed Term Plaintiff's Proposal Defendants’ Proposal
index of No construction required. Indefinite
relatedness

1. The Parties’ Position

The parties dispute whether the termdéx of relatedness” imdefinite. Defendants
contend that the term is indefinite because there is no disclosure of what this, tematist
does, or how “relatedness” is measured. (Dkt. No. 1752 at 23.) Defendants further ardnge that t
term “index of relatedness” has noesfgic meaning in the art, and is a subjective and relative
term. (Dkt. No. 1752 at 23.) Defendants contend that “index of relatedness” is used tente pa
to describe some type of relationship between a “query signal” and two “aljstractfatabase.
(Dkt. No. 1752 at 23.) Defendants argue that the nature or extent of the “relatedtwsghbe
an abstract and a query signal is not described in the specification, nor hoastarenié (Dkt.

No. 1752 at 23.) Defendants also argue that the terms “index” and “index of relatatmaest

appear in the patent beyond the claim, and that there is no specific meaning of tb€iptexs

of relatedness” in the art. (Dkt. No. 1752 at 23.) Thus, Defendants contend that one of ordinary
skill in the art is left to apply their subjective judgment about what this term may (iHdn.

No. 1752 at 23.

Plaintiff responds that “index of relatedness” describes a relationship betwgeery
signal and two abstracts. Plaintiff argues that an “index” is an “indjcsitpn, or measure of
something.” (Dkt. No. 1785 at 25) (citing Google Dictionary). Plaintiff alsoesghat at the
time of theinvention, “relatedness” meantht state or condition of being related.” (Dkt. No.
1785 at 25) (quoting Dkt. 1785 at 4) (Oxford English Dictionary (1989)). Plaintiff argues that
the term “related” meant “having relation to, or relationship with, something €B3kt’ No.
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1785 at 25) (Dkt. 1789 at 4) (Oxford English Dictionary (1989)). Thus, according to Plaintiff,
an “index of relatedness” in the context of the claims meant “a measure of the reiationsh
between the signal and its #&dast.” (Dkt. No. 1785 at 25.)Plaintiff further argues that the
specification goes to great lengths to describe the relationship besmggah and abstract, a
relationship that identifies distinguishing characteristics. (Dkt. No. 1785 at 25.)

Defendants reply that it is clear that even Plaintiff is uncertain what “irafex
relatedness” means. (Dkt. No. 1803 at 10.) Defendants arguedhwiffs entire argument is
that “[t]he term is definite despite not appearing in the specification becauseamisdf by
sufficient context.” (Dkt. No. 1803 at 10.) Defendants further argue Plaintfides no
citations, nor any indication at all, as to what that context is because noise (@4st No. 1803
at 10.)

2. Analysis

The disputed term “index of relatedness” appears in claim 11 of the ‘472 Patemh. Cla
11 recites “wherein the comparing device identifies at least two abstracts in ehaaef
database that match the abstract of said at least one query signal and an indeedoEssldb
said at least one query signal for each of said at least two matching abstrdnts,th€ claim
language indicates that the comparing devices compares the query sepdl tuf the matching
abstracts to determine an index of relatedness. Moreover, the specificattussess
differentiating between two recordings and recalibrating the databagether differentiate
between two objects stored in the database. ‘472 Patent at 11:13-24.

In this context, a person of ordinary skill in the art would understand the term “index of
relatedness” to mean “an index that provides a degree of differentiation.” Tentsldhms,
viewed in light of the specificatn ..., inform those skilled in the art about the scope of the
invention with reasonable certaintyNautilug 134 S. Ct. at 2129. Accordingly, for thesens
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stated above, the Court finds the tenmdex of relatednessShould be construetd mean an
index that provides a degree of differentiation.”

3. Court’s Construction

In light of the intrinsic and extrinsic evidendbe Courtconstrues the terrfindex of

relatedness”to meari'an index that provides a degree of differentiation.”
VI.  CONCLUSION

The Court hereby orders the claim terms addressed herein construed asedhdicat
Summary charts are attached below as Exhibit A (agreed terms) and Exluispi&€d terms).

The parties are further ordered that they may not refer, directlgdinectly, toeach
other’s claim construction positions in the presence of the jury. Likewise, tiespae ordered
to refrain from mentioning any portion of this opinion, other than the actual constructions
adopted by the Court, in the presence of the jury. Arigreace to claim construction

proceedings is limited to informing the jury of the constructions adopted by the Court

b Ty S

CAROLINE M. CRAVEN
UNITED STATES MAGISTRATE JUDGE

SIGNED this 16th day of October, 2014.
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EXHIBIT A
Agreed Claim Term Construction
“hashed abstract” “data that results from performing a Hash on a
Abstract”
“perceptible characteristic” “characteristic perceived by a person”
“cognitive characteristic” “characteristic understood by a person”
“subjective characteristic” “characteristic perceived differently by differen
people”
“perceptual quality” “quality perceived by a person”
“cognitive feature” “a feature that is understood by a person”
“digital” plain and ordinary meaning
“cryptographic protocol” “procedure for transforming data to secure it a

enhance its uniqueness and identification”

“hash” “a mathematical transform that maps a bit strir]
of arbitrary length to a fixed length bit string to
achieve uniqueness”

“reduced in size” plain and ordinary meaning

“perceptual characteristics representatiy plain and ordinary meaning
of parameters to differentiate between
versions of the reference signal”

“signal characteristic parameters plain and ordinary meaning
configured to differentiate between
versions of said reference signal”

“signal characteristic parameters plain and ordinary meaning
configured to differenti between a
plurality of versions of the reference
signal.”
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“signal characteristic parameters plain and ordinary meaning
configured to differentiate between other
versions of that one of said plurality of
reference signals”

“signal characteristic parameters that | plain and ordinary meaning
differentiate between said plurality of
different versions of said visual work ang
said multimedia work”

“reference database” “a database containing abstracts of reference
signals”

“recognizable characteristic” “characteristic visually or aurally perceived by
person”

“a compare result” plain and ordinary meaning
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EXHIBIT B

Disputed Claim Term

Court’s Construction

“abstract”

“a datareduced representation of a signal th
retains a perceptual relationship with the
signal and differentiates the datduced
representation from other dateduced
representations”

“match”/“matches”/*matched”/*matching”

“match” —“share selected criteria”
“matches”- “shares selectectiteria with”
“matched’- “shared selected criteria with”
“matching”—“sharing selected criteria”

“reference signal”

“original or first signal”

“query signal”

“second signal”

“a comparing device that compares/ a
comparing device....that compares/ a
comparing device for comparing”

plain and ordinary meaning

“a device configured to determine if a query
signal matches any one plurality of refereng
signals”

plain and ordinary meaning
e

“versions of [a/the/said/“that one of said
plurality of”] referencesignal[s]”

plain and ordinary meaning

“similar to”

“retaining a perceptual relationship”

“creating at least one counter correspondin
one of said at least one reference signal” /
“creating at least one counter correspondin
one of said plurality oreference signals”

plain and ordinary meaning

j to

“incrementing the counter....when a match
found,”

plain and ordinary meaning

“first digital reference signal abstract match
recorder”

plain and ordinary meaning

“selectable criteria”

“criteria that argorogrammable”

“distributing at least one signal based on th
comparison step”

plain and ordinary meaning
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“related to” “shares selected criteria with”
“index of relatedness” “an index that provides a degree of

differentiation”
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