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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION

JIMMY MARTINEZ 8
V. 8§ CIVIL ACTION NO. 6:15¢cv732
JEFFREY RICHARDSON, ET AL. §

MEMORANDUM ADOPTING REPORTAND RECOMMENDATION
OFTHE UNITED STATESMAGISTRATE JUDGE
AND ENTERINGFINAL JUDGMENT

The Plaintiff Jimmy Martinez, a prisoner of th&exasDepartmentof Criminal Justice,
Correctional Institution®ivision proceedingro s, filed this civil rightslawsuitunder 42J).S.C.
§1983complainingof allegedviolations of hisonstitutionalights. This Courtorderedhat thecase
bereferredto theUnited StatedMagistrateJudge pursuand 28U.S.C.8636(b)(1) and (3) and the
AmendedOrderfor the Adoption ofLocal Rulesfor the Assignmentof Dutiesto United States
MagistrateJudges.ThenamedDefendantgareCoffield Unit AssistanWardenJeffreyRichardson
and Director of Chaplaincy Operations Varreim.
|. The Plaintiff's Claims

Martinez statesthat he is a Satanist.He is housedin administrativesegregatiorat the
Coffield Unit. His lawsuitsought the opportunity celebrateand perfornSataniaituals andthe
rightto possessnplementheclaimsareneededor thepracticeof thisreligion. Theseamplements
include gparchmenpostercarryingthesymbolof Baphometablackrobe,analtar,candlesabell,

a chalice,a wand parchmenpaper, deatherpouch andarotcard. Martinezalsoaskedthat the
Defendants bédirectedto recognize the holgaysof Satanismjncluding the date of one’s birth,
Walpurgisnachtthe summersolstice,the autumnequinox,Halloween,and thewinter solstice.

Martinez also asked to be allowed to grow a Satanic goatee.
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Martinezassertethathewasdenieddueproces@andequalprotectionbecausdisfaithwas
treateddifferently thanothers hewasdenieddueprocesdecausdesubmittechumerousequests
whichwerenotactedupon and hevasnot providedvith anadequatéearing the Defendantiiled
to follow TDCJrulesandregulationstheDefendantsactionsviolatedthe ReligiousLandUseand
InstitutionalizedPerson#\ct (RLUIPA), and higightsunderthe FreeExerciseClauseof theFirst
Amendmenivere violated.

Il. The Defendants’ Motion for Summary Judgment

The Defendantdiled a motionfor summaryjudgmentarguingthat Martinez’sclaimsfor
monetarydamagesre barredunderRLUIPA, Martinez lacks standingto seekinjunctive relief
againstDrum and Richardsobecauseaheylack authorityto redresshis injuries, Richardson and
Drum are entitledto qualified immunity, and TDCJ’s policies are the leastrestrictive meansof
furtheringcompellinggovernmentainterests.

TheDefendant®fferedsunmmaryjudgmentevidenceshowing thaMartinezis aconfirmed
memberof theAztecaBarrio andhis confinementn administrativesegregatiompreventshim from
attendinggroup worship.Theyarguethatprohibiting prisonergrom wearinguniquehairstylesand
cutting designsn their hair eliminatesthe opportunityfor prisonersto establishan identifying
hairstyleor desigrnto showthemselveasamembeiof aparticulargang. The Defendantstatedhat
TDCJnow permitsthe growing ofacial hair for religiousreasonsbut prisonersrenot permitted
to sculpt their beards.

lll. Martinez’'s Response to the Motion for Summary Judgment

Martinezarguesn response¢hatthefact Richardson an®rum denied hissccommodation
requestsn his HQ-150'srebutstheir claim of lack of authority.He contends thathe Defendants
arenotentitledto qualifiedimmunity becausef their directpersonainvolvementwith the denial
of his rightto exercisehisreligion. Martinezmaintainghatdisputedssuef factexist, precluding

summaryjudgmentand that thedenial of his Satanicgoateeplacesa substantiaburden on the



exerciseof hisfaith. He contends that heeednotattendgroup worshigpecausdéecanpracticehis
rituals in his cell or in thelayroom.
IV. The Defendants’ Reply andMartinez’ Sur-Reply

The Defendantsmaintain that Martinez’s alleged disputedissuesof fact are actually
guestions ofaw ratherthanfact. Theyagainasserthatthesummarjudgmentevidence showthat
neitherRichardsomorDrumaretheofficials who canchangel DCJpoliciesor grantanexception
to the policy restricting administratively segregatedorisonersfrom group religious services.
Martinezmaintaingn respons¢hattheresponsibilities and jotiescriptionf the Defendantare
disputed questions of fact.

V. The Report of the Magistrate Judge

The MagistrateJudgeobservedhatthe ReligiousLand Use andinstitutionalizedPersons
Act does notreatea privateright of actionfor damagesgainstprisonofficials in their individual
capacitiesandanysuchclaimagainst thefficials in their official capacitiess barredby sovereign
immunity.

With regardto Martinez’srequesftor injunctiverelief, theMagistrateJudgedeterminedhat
accordingo thesummaryudgmentevidenceprisonerseekingeligiousaccommodationseyond
that provided byfDCJ policy mustsubmita Requestor ReligiousAccommodatiorform, known
asanHQ-150, onwhichthe decisions madeby the ReligiousPracticeCommittee.NeitherDrum
nor Richardsorare voting membersof the ReligiousPracticeCommittee which hasasits voting
membersthe Director of the Criminal Institutions Division or designeethe director of the
RehabilitationProgramDivision or designeeandthe deputyexecutivedirectoror designeeThe
committeealso has advisory non-votingnembersncludingthe deputydirectorsof the Criminal
Institutions Division, the deputjirectorof theRehabilitationrProgram Division, thRehabilitation
ProgramDivision ManagenV/SupportServicestheOffice of GeneralCounsetepresentativegnd

TDCJ staff or subjeanatterprofessionals whmay preseninformation,offer insight onspecific



issuesandassistn renderinga decision. According policy, themanageof chaplaincy operations
servesaschairmanof theCommitteebutis notlistedasa votingmember.(Docketno. 40-4, p. 6).

The Magistrate Judgerejected Martinez’s assertionthat participation by Drum and
Richardsonin the grievanceprocess gavehem the authority to effect the changes sought.
Richardsoransweredgrievancey statingthat“the chaplaincydepartmenindicate[sic] that your
requestvill be forwardedo the Religious’rogrammingdpivision[sic]in accordancwith AD 07.30
for furtherassessmeniponcompletion.” (Docket no. 1, p. 28)Drumansweredhe appeal athis
grievanceby statingthat the chaplainwas attemptingto verify the religious authority listed by
Martinezin his request and that onttes wasverified, theHQ-150 would be forwardefr further
processpresumablyto the ReligiousPracticecCommittee. (Docket no. 1, p. 30)While chaplains
canapprove the purchase dligiousimplementsthe MagistrateJudgestatedthatthis refersto
itemsalreadyapprovedor faith groups,and none of thanplementssought byMartinezhadbeen
previously approved fdatanism.

Martinezhasnoliberty interesin having his grievanceesolvedo hissatisfaction.Geiger
v. Jowers, 404 F.3d 371, 373-7&th Cir. 2005). The MagistrateJudgadeterminedhatMartinez’s
assertiomegardingparticipationn thegrievancerocessffording authorityo effectchange above
and beyond DCJregulationdackedsupporin thesummanjudgmentevidence.Thefactthatthe
job descriptiorfor theassistantvardengrantedheauthorityto “direct theexecution otorrectional
policy, proceduresules,and regulations” didotgivetheassistamvardenthe poweto unilaterally
overrideTDCJpolicy. ThustheMagistrateJudge concludeithatMartinezlackedstandingo seek
injunctive relief againstDrum or Richardson unddRLUIPA. See Broussard v. Sephens, civil
actionno. 2:13cv211, 2014.S.Dist. LEXIS 173266, 2014VL 7188781 (S.D.TexDecembed 6,
2014)(prisonerlackedstandingo seekinjunctiverelief regardingthe growing of abeardagainst

defendant$ackingthe powerto initiate or changeany TDCJ policy or prevent thenforcemenof

a policy).



Similarly, theMagistrateJudgestatedhatMartinez’sFirst Amendmentlaimslackedmerit
becauséartinezfailed to show thaDrum or Richardsonverepersonally involvedn thealleged
wrong,in thatthesedefendanttackedauthorityto grantMartineztherelief sought.Evenwerethis
not thecase the Magidrate Judge concludethat adequatgustification existedfor the denial of
Martinez’srequestecaccommodationbecausehe prison’srulesand regulationarereasonably
relatedto legitimate penologicalinterests.As a confirmed memberof a securitythreatgroup,
Martinezis confinedto administrativesegregation and thus prohibittdm engagingin group
worship. Many of theitemssought byMartinezareapprovedor otherfaith groups but onlyvhen
brought onto the unit by voluntedis group observanced.he MagistrateJudgedeterminedhat
Martinezlackedstandingo seekinjunctiverelief directingasimilaraccommodatioffior Satanism
becausevenif granted, he could ngiarticipatein group observances bgasorof hisplacement
in administrativesegregationFurthermorethesummanjudgmentevidenceshowedhattherewere
no outside volunteers available to perf@atanisteremoniest Martinez’s prison unit.

TheMagistrateJudgestatedthat the Defendantsticulatedeasonablbasedor refusing to
allow Martinezto possessherequestedtems, includingparchmenpaper, candles, a robe, a bell,

a wand, and &halice,in his cell. Many of theseitems are not allowedto inmatesin general
population,much less administrativelysegregategrisonerssuchas Martinez. In the eventa
volunteers foundto conductSatanisservices, the Magistrate Judge stated that prisoners eligible
to attendthoseservicescould requegbermissiorto usethesdtemsin congregational worship, but
Martinezfailedto show a constitutionadiolationin thefacthe could notpossesshemin hiscell.

Likewise,theMagistrateJudgestatedhatMartinezdid notshowanypersonainvolvement
by the Defendantsin the fact that hewas not permittedto grow agoatee. NeitheDrum nor
Richardson couldhakeor contravend@ DCJgroomingpoliciesnorcarveout aunilateralexception
for Martinez. TheMagistrateJudge furthestatedhatMartinezallegedhathe had noteceivedany

disciplinarycasedor failure to groom despitevearinga goateein any eventMartinezfailed to



show thahadhereceivedsuchadisciplinarycasegitherDrumor Richardsortould have expunged
such a case but would not have done so.

Finally, theMagistrateJudgadetermnedthatMartinezhadfailed to overcomehedefenses
of qualifiedand EleventAmendmentmmunitywhichthe Defendantsaised. After reviewingthe
summanjudgmentevidencetheMagistrateJudge concluded thtterewereno disputedssuesof
materialfact and that the Defendants were entitlepittymentas amatterof law.

VI. Martinez’s Objections

In hisfirst setof objections an@n attachedaffidavit, Martinezargueghat he carriedthe
burden of showing thdlisreligiousbeliefsweresincerelyheld and that DCJpoliciessubstantially
burdeneahis exercise but the Defendantfailed to show thattheir actions or policiesverein
furtherance of aompellinggovernmentainterestandweretheleastrestrictivemeansf furthering
thatinterest. He contends thait is “clearly disputedasto whether thalefendanthiave theability
to enforcestatutesor regulationsat issue” and whethetthe Defendants havelemonstratech
winningnesgo enforcethatstatuteor regulation,’citing Okpalobi v. Foster, 244 F.3d 405, 425-27
(5th Cir. 1991).

In Okpalobi, a group of abortion providesiedthe Louisiana Governor anittorney
Generakthallengingheconstitutionalityof astatutemakingabortionproviderdiablein tortfor any
damageoccasionedy abortionsThe Fifth Circuit heldthatthe providerdackedstandingto sue
becaus¢he GovernoandAttorneyGeneraldid notcauseanyinjury to the providersandcould not
redresgheir allegedactualor threatenednjuries, concluding thatbecausehese defendants have
no powersto redresshe injuries alleged,the plaintiffs have nocaseor controversywith these
defendantshat will permitthem tomaintainthis action irfederalcourt.”Id. at 427.

Likewise, the summaryjudgmentevidenceshowsthat neitherDrum nor Richardson have
the poweto redresgheinjuriesallegedby Martinez. AlthoughMartinezassertghatthis matteris
a disputedssueof materialfact, he pointsto no summaryjudgmentevidence showing agven

suggestinghat Drum or Richardsonhave theauthorityto grantthe relief sought,nor that they



should béheldpersonally responsibfer theinjuriesMartinezclaimsto havesuffered.Instead he
states that “the evidence does not absolutelieclear that neither Drumor Richardson cannot
be votingmembersf the ReligiousPracticeCommittee plaintiff further argues he showeadthe
record (AD 07.30) and otheummaryjudgmentevidence that this fact is disputed.”

Evenwereit theoreticallypossiblehatDrumor Richardsorcouldbe votingmember®f the
Religious Practice Committee, Martinez has failed to offer any evidence thagither of the
Defendantswvere ever voting membersor were ever likely to be votingmembersAn inchoate
possibilitythatone orboth of theDefendantsould one day have thmwerto redresdMartinez’s
injuriesis notsufficientto convey standingSee Lujan v. Defenders of Wildlife, 504U.S.555,560
61, 112S.Ct. 2130,119 L.Ed.2d 351 (1992).Mere conclusoryallegationsare not competent
summaryjudgmentevidence anduchallegationsareinsufficientto defeata motiona motionfor
summaryjudgment.Easonv. Thaler, 73 F.3d 1322, 132%th Cir. 1996). This objectionis without
merit.

Martinez next argueghat most of his requestedreligious accommodationdave been
previouslyaddressethy theReligiousPracticeCommitteebecausehe policy does notall for the
requesto beapprovedor eachandeveryreligionindividually. He contendshatonce gparticular
accommodatiors approvedthismeanst is approvedor all religions. Martinezis incorrectin this
regard;ChaplaincyManual05.01 (docket no. 40-5, p. Sjateghat“a TDCJoffenderis permitted
topossessnly approvedeligiousdevotionaltemsappropriatéor thefaith preferenceasidentified
on theoffender’stravelcardand thef DCJcomputedatabase.’Martinezpointsto noauthorityfor
the proposition that garticular accommodationgrantedto membersof one religiousfaith
automaticallyextendsto all otherfaiths. See, e.g., Fisher v. McGinnis, 238 F.3d 420,2000 WL
1828486(6th Cir., Decembels, 2000) (upholding grant summaryjudgmenton complaintthat
defendantsefusedo allow plaintiffs to possesseveraltemsthatinmategracticingotherreligions
are permittedto possess)Martinez’s contentionthat certain worship implementspreviously

approvedor a religioudaith calledThelemaarealso“appropriate”for Satanisms just thesortof



matterwhich should be approved by the ReligidscticecCommittee andneitherRichardsomor
Drumarevotingmembersf thiscommitteeandlack the poweto give approvafor thesetemsto
be used irBatanism.Martinez’s objection on this point is withomerit.

Martineznext argueshatasDirector of ChaplaincyOperationsPrumis a votingmember
of the ReligiousPractice Committee.The list of voting membersof the ReligiousPractice
Committeeincludes théirector of theCriminal InstitutionsDivision or designeethe Director of
theRehabilitationProgram®Division or designee, and the depetyecutivedirectoror designeeit
does not include thBirectorof ChaplaincyOperations(Docketno. 40-4. p. 6) Drumstatesn his
affidavit thatheis not a votingmemberof the Committeeand doesot investigaterequestdor
religiousaccommodationdyut forwards anthtroducegequestso theCommittee.(Docket no. 40-
12, p. 1).

Martinezoffersnocontrovertingsummanrjudgmentevidence. Instead, lassertshatDrum
claimedto beDirectorof theRehabilitationProgramdivision, anathusis a votingmemberof the
Committee.A reviewof Drum’s affidavit doesnot confirm thatDrum claimedto bedirectorof the
RehabilitationProgramsDivision; rather this affidavit states’| havebeenin my current position
as Director of ChaplaincyOperationsin the TDCJ’s RehabilitationProgramsDivision since
Septembel5, 2014.”TheDepartmenbf Chaplaincy Operations, which Drumis director,is one

part of theRehabilitatiorProgram®ivision, of whichtheDirectoris MadelineOrtiz. Martinezhas

failed to showthatDrumis a votingmemberof the ReligiousPracticeCommittee His objection
on this point is withouinerit.

In Martinez’ssecondsetof objections, he argues thaitherthe ReligiousLand Useand
Institutionalized Persons Act nor the Filshendmendifferentiatebetween theequirementgor
religiousaccommodatiofor a groupasopposedo anindividual. The MagistrateJudge observed
that many of the items sought byMartinez are approvedfor otherfaith groups, but onlyvhen
brought by volunteersnto the unitfor group observances atakenbackoff the unitwhenthe

ceremonyis completed. This Court has helthat TDCJ policiesprohibitingaccesgso communal



servicesto prisonersin segregations reasonablyrelatedto the compelling state interest of
maintainingsecurity in thatnmatesin segregatiorareplacedtherebecausehey pose a dang&y
othersor arein dangeffrom others.Ramon v. Dretke, civil actionno. 9:10cv158, 201%/L 760854
(E.D.Tex., January 3, 201Report adopted at, 2012WL 76168 (E.D.Tex.March8, 2012).Nor
isthereanyconstitutionaviolationin thefactthatcertainimplementsof worshipareonly permitted
whenbrought by volunteers onto the ufait usein group worshigeremoniesin any eventeither
Drum nor Richardsonvere personally responsibler or havethe authorityto contravendhese
policies or to grant Martinez a unilateral exception. This objection is witherit.

After statingthatheis stripsearche@ndhis clothexheckedeforeexiting acell, rendering
it impossiblefor himto conceakontraband underrabe,and that he would never think of throwing
liquids on a correctionabfficer, Martinez assertghat he hashad apack of tarot cardsin his
possessiorior over adecadeand has nevermisusedthem. Theseobjectionsfail to show that
Martinez has standing to seek relief against DanRichardson and are withauierit.

Next,Martinezstateghathe object$o the denial of &atanigyoatedecause¢he Defendants
areinfringing on acontractbetweerhimselfandSatanandtheycanbeorderedto ceaseanddesist
from carryingout the allegedlynlawful policy orcanbe orderedb officially requesthatthepolicy
be revised.The Magistrate Judgecorrectly determinedthat Martinez lacked standingto seek
injunctiverelief againsDrumand Richardsohecaus¢heylackedpowerto grant theelief sought
and thusgt is no morethan speculativéhat the allegedinjury could beredressedy a favorable
decision.contractLujan, 504 U.S. at 561. While Martinezis free to makea contractwith Satan
asper hisreligiousbeliefs,thetermsof anysuchcontractremainsubjectto applicablestatelaws,
including the rules and regulations of the state penitentiary. This objectidthdasitmerit.

Martinezmaintains thathe Wardenhasdiscretionto adoptspecificunit-only policiesand
the Defendantsanbeorderedto do so.He pointsto nothingin the summaryjudgmentevidence
indicating that an assistant warden,suchas Richardsongcan adopt unitspecific policieswhich

directly contravene established TDCJ rules and regulations. This objectidhdatmerit.



The Magistrate Judge stated that “while Martinez seeksan image of Baphometon
parchmentthe summaryjudgmentevidenceshowsthat heis permittedto have an image of
Baphomebnamedallion,and heoffersnobasisuponwhichto conclude thathisis notareasonable
alternative.”In objectingto thisdeterminationMartinezstateghatit is “impracticableto insinuate”
that amedallionbearing themageof Baphometansubstitutdor aparchmenposter bearing the
image of Baphomet,citing a passagdrom a bookcalled “The SatanicWitch” stating that a
practitioner’'sability asa witch has nothingo do with how many pounds ofamuletsare worn
becausehe only purposeervedoy anamuletis “as areminderof whatyouwantor represent.”An
amuletcanthereforegive constantemindersof thepractitioner’srole butsuchconstanawareness
will accomplismothing unlesshe practitionethas“whateverotherdevicesandactionsnecessary
togowithit.” Thispassageffersnobasisuponwhichto conclude that the Report of thkagistrate
Judge was in error. Martinez’s objections are withoetit.

VII. Conclusion

TheCourthasconducted aarefuldenovoreviewof those portions of thdagistrateJudge’s
proposed findings angécommendation® which thePlaintiff objected.See 28U.S.C.8636(b)(1)
(District Judgeshall “make a de novo determinatiorof those portions of the Repant specified
proposed findings aecommendationt whichobjectionis made.”) Uponsuchde novo review,
the Courthasdeterminedthat the Report of th®lagistrateJudgeis correctandthe Plaintiff's
objections are withounerit. It is accordingly

ORDERED that thePlaintiff's objectionsareoverruled and the Report of tMagistrate
Judge (docket no. 74) ADOPTED as the opinion of the District Courtt is further

ORDERED that the Defendants’motion for summaryjudgment (docket no.40) is
GRANTED and the abovstyledcivil actionis DISMISSED WITH PREJUDICE. It is further

10



ORDERED that anyandall motionswhich may be pendingn this action, specifically
including but notimited to thePlaintiff's motionfor summarjudgmentdocket no. 54) anehotion

for preliminaryinjunction (docket no. 39) ai2ENIED.

So Ordered and Signed
Feb 8, 2017

Tl LK

Ron Clark, United States District Judge
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