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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION

HERSCHEL HURD #1566322 8§
V. § CIVIL ACTION NO. 6:15¢cv734
KAREN BARNETTE, ET AL. 8§

MEMORANDUM ADOPTING REPORTAND RECOMMENDATION
OFTHE UNITED STATESMAGISTRATE JUDGE
AND ENTERINGFINAL JUDGMENT

ThePlaintiff HerscheHurd, proceedingro se filed thiscivil rightslawsuitunder 42J).S.C.
§1983complainingof allegedviolationsof hisconstitutionalights. This Courtorderedhat thecase
bereferredto theUnited StatedMagistrateJudge pursuamd 28U.S.C.8636(b)(1) and (3) artie
Amended Ordefor the Adoption ofLocal Rulesfor the Assignmentof Dutiesto United States
MagistrateJudges.ThenamedDefendantareOfficersKarenBarnette JohnathaitCampbell,and
Tawanna Monroe.
|. The Plaintiff's Claims

Theoperativepleadingn thelawsuitis Hurd’smoredefinitestatemendf complaint(docket
no. 23). In hiscomplaint,Hurd statedthat on October 1, 201Barnettecameto hiscell at5a.m.
for ascheduled&ommissarypurchase.Shetookhis ID card. BecauséHurd wasin administrative
segregation, his purchase was supposed to be delivened.to

At 4 p.m., Hurd was escortedo the shower.Barnettearrived on the pod to deliver the
commissarypurchasesalongwith the inmatecommissaryworkers.Shewentto the cells on the
ground floorto get the signatures atitimbprintsof theprisonersvho hadmadepurchasesyhile
one of thenmateworkerswentto thesecondloor to do thesame.Hurdwasnotin hiscell because

he was in the shower, so timnateworker left.
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At 5:12p.m.,Hurd wasescortedackfrom theshower. He found hisID cardon the floor
atthe dooof hiscell,andhiscommissarypurchasevasnotthere. Hurd wastold thatBarnettehad
alreadyleft for the day and that he shouéd her knowwhathad happened the next daghe pod
officer also told him to file a grievance, whi he did.

On October 3, 2014, around 12:42n.,Sgt. Campbellarrivedat Hurd’s cell to conduct a
search.Hetold Hurd heneededo searchthecell to seeif Hurd hadreceived his $58.55 worth of
commissaryor not.

Barnettearrivedto helpCampbellwith thesearchwhichwascompletedat 1:22p.m. The
itemspurchasedy Hurd were not found.Barnetteleft andCampbelltook Hurd backto his cell.
Campbeltold him thatBarnetteshould bringhim hiscommissargoods or refund hisioneysince
theitemspurchased were not found in his cell.

Campbell returnedat 1:35 p.m. to conduct asecondsearch.During this search,he
confiscatedtemswhich had nothindo dowith Hurd’scommissarypurchase, includinghoesa hot
pot, and a radioCampbelistatedhatheneededll of Hurd’spurchaseaswell ashisreceiptsand
propertypapersbuttheproperty would beeturnedn a coupleof hours.Campbelblsotook Hurd’s
ID card. Hurdfiled another grievandeecauséis propertywasnotreturnedn afew hours and he
did not get his commissarypurchases dnis ID card.As aresultof not havinghis ID card,Hurd
contended that he was denieduemberof mealsover a period exceeding 30 days.

On October 30, 2014, Hurstatedthat Monroecameto his cell to returnthe confiscated
property. Shetold him that hedid not haveto file a grievance anfibr that, shewasnot giving him
his radio back.Hurd receivedback his shoeshis hot pot,and everythingelsebesides hisadio,
receiptsand propertypapers.Monroetold him shewaskeeping theadioand his propertpapers.
Shesmiledat himand said that he should file another grievance, which he did.

For the nextwo monthsHurd wentwithoutanID card. In Februaryof 2015,hewroteto

Monroe askingwhy he had nobeenapprovedto buy anotheradio after making requestsn



NovemberandDecember.Shetold him his request had nbeenapproved.Hurd alsolearnedhat
there were no property papers on file for the property taken on October 3.

Hurd arguedthat Barnettecommittedtheft by stealing$58.55 out ohis accountShedid
not provide hinwith ahearingbeforetaking themoney. He claimedthat the October 8ell search
and the confiscation of his properyasdonein retaliationfor thefactthathe hadiled agrievance.
He furtherassertedhatthe taking of hispropertyand hisD cardviolated the Fourthmendment
and theEighth Amendment,and that thefficers knewID cardsare requiredin orderto obtain
meals. Hurd maintainedhatMonroe retaliatedagainstim whensherefusedo returnhis
radio, although he acknowledgedrbeeivedhereturnof his shoes, his hot pot, and everythatgp
besideshis radio andpropertypapers Hurd further allegedthat the fact that confiscation papers
werenot on file was a violation of the Freedom ofnformation Act. For relief, Hurd askedfor
compensatonyand punitivedamagesn an amountover $1,000,000.0Gstatingthat he suffered
mentalandemotionalpain, physicapainfrom going without foodembarrassmentjscomfort,and
inconvenience.

Il. The Motion to Dismiss

The Defendantdiled a motion to dismissarguingthat Hurd’s claims for compensatory
damagess barredbecauséhe did not demonstrateny physicalnjury and his claim for punitive
damagedacks merit becausehe did not allege facts sufficient to justify an award of punitive
damages.The DefendantassertedhatHurd did notallegehow manymealshemissednor did he
claimto have soughthedicalattention.

The Defendantgnaintainedthat by Hurd’sown account, the taking dfis propertywasa
random and unauthorized deprivatimmderingore-deprivatioprocessmpossible. Theyasserted
that hisretaliationclaimsareconclusory andhatHurd failed to showhis free speechrightswere
curtailed; on the contrary, heoutinely filed grievancesand letters to prison officials. The

Defendantsnaintainedhat Hurd’s EighttAmendmentlaimsareconclusory and hiailedto show



deliberatandifference that Hurd’s FourttAhmendmentlaimis frivolous, and theyareentitledto
qualified and EleventAmendmenimmunity.

In responseurd argued thathe painhe sufferedrom going without foods a qualifying
physicalinjury and thamultiple cell searcheprove hevasthevictim of retaliation. He contended
that prisoners havelianited privacyinteresin theircellsandthattherefusalto returnhisradioalso
provesetaliation.Hurdfurtherassertethat theoliciesand procedurdsr the deductionf money
from his accountvasthe predeprivationprocesgso which hewasentitiedand thahe has shown
such conduct as to justify punitidamages.

lll. The Report of the Magistrate Judge

The MagistrateJudgestatedthat a random and unauthorizeeprivationof a propertyor
liberty interestdoes notviolate due processf the Statefurnishesan adequatepost-deprivation
remedy.HurdallegedthatBarnettestolehismoneyandthathisradiowasconfiscatedn retaliation
for his havindiled grievancesboth ofwhicharerandom and unauthorized deprivatioBecause
the Statefurnishesan adequate post-deprivatioemedy,the MagistrateJudgedeterminedthat
Hurd’s claimsin thisregardackedmeritin federalcourtunder thd?aired/HudsorDoctrine asset
out inMurphy v. Colling 26 F.3d 541, 543-44 (5th Cir. 1994).

TheMagistrateJudgeadeterminedhatHurdhadnotshownaqualifying physicainjury under
42 U.S.C.81997e(efor purposes of obtainingamagedgor mentalor emotionalinjury and that
Hurd’sallegationglid notriseto thelevel of entitlemento punitivedamagesTheMagistrateJudge
furtherstatedthat Hurd’sclaimsof retaliationamountedo little morethanhispersonabelief that
he hadbeenthevictim of retaliationand thain any event, thallegedlyretaliatoryconductwasde
minimis

The MagistrateJudge concludethat Hurd’s allegationdailed to setout a valid claim of
crueland unusuglunishmentiHurd did not have arotectediberty interesin hiscell,andhisclaim
under the=reedom oinformationAct lackedmerit. The MagistrateJudge furthestatedthat the

Defendantsvere entitled taualifiedand Eleventihmendmenimmunity.



IV. Hurd’s Objections to the Report and his Amended Complaints

After statingthatthetwo cell searchesomplainedf tookplaceon October 3Hurd asserts
that hewasstrip searchedy Campbellduringthe course othe cell searchwhich heclaimswas
donefor harassmenttHe stateghathis exhibit C (docket no23, p. 10),consistingof whatappeared
to be ablank disposition of propertjorm, in factis not blank, but contains vefgint writing by
Campbell. Accordingto Hurd, Campbellwrote onthis form asjustificationfor theconfiscationof
Hurd’s propertythat“offenderstatingneverreceivedcommissaryl0/1/14.” Closeexaminatiorof
Exhibit C does notevealanywriting on theform; however, the Coumvill assumehatHurd is
correctin statingthat the form is too faint to read andin what hesayswas written on it. In
recountingHurd’sclaims theMagistrateludgeacknowledgethataccordingo Hurd, Campbelhad
written this on theonfiscationpaper.

After statingthat thesentencén theMagistrateJudge'Reportreading‘thereis nosuchpro
8 onfile to matchthis discipline” shouldread “there is no such pro 8 onfile to matchthis
description,”Hurd assertshatthePaired/HudsorDoctrineshould noapplyin this case.He cites
Pattersornv. Coughlin 761 F.2d 886 (2n@ir. 1985),cert.denied 106S.Ct.879 (1986 sholding
thatofficial conduct couldiolatea dugprocesdiberty interestand whether or not conduct oftate
official wasrandom and authorizedustbe viewed from the positionof onewho possessethe
statedelegatedauthorityto grant ahearingwhencircumstancegand theConstitutionso require.
Hurd arguesthatit shouldnot be permissiblefor prisonersto handle the funds antbmmissary
goods purchased by another.

Hurd nextstateghat he did not know that heasrequiredto statespecificfactsandasks
permissiorto amendhis complaint.He pointsout thatin Johnsorv. Pfeiffer, 821F.2d 1120(5th
Cir. 1987), the Fifth Circuitemandedhe case and ordered that the plaintiff be alloweshiend
his complaintto clarify thefactualandlegalbasef hisclaimsandanattorneywasappointedo
assist the plaintiff in doing sélurd assertghat heis simply askingfor the sametreatmenin his

case.



Hurd argues that he haetout aviable retaliationclaim becauseaf he had nofiled a
grievanceaboutmoney being taken from his accountCampbelland Barnettwould not have
searchedhiscelltwicein lessthananhour orconfiscatedis property andisID card. If he had not
filed a grievanceabout Campbell taking higroperty,Monroe wouldnot havekept his radio or
destroyed the confiscation papers instead of filivegn.

Hurdalsoassertshathis propertyhichwaskeptfor 27 daysthestripsearchoy Campbell,
the cell searchesthelossof hisradio and the taking of hitD cardshould not beonsideredie
minimis. He statesthat 27 days ofcell and commissaryrestrictionsgiven as a disciplinary
punishments not consideredeminimis citing Hart v. Hairston 343 F.3d 762, 764thCir. 2003).

Hurd further allegesthat his FourttAmendmentclaim is meritorious,statingthatTexas
prison policies onlallow for onecell searctevery72 hours but hisell wassearchedwicein less
than 24 hoursyiolating policy. He statesthatif it is true that the Freedomof Information Act
applies onlyto federalagencieshewishesto changehisclaimto one ofstatelaw, which herefers
to asthe“OpenAct.” Hurd goes orto contendhat he hasovercomethe Defendantsentitiement
to qualified immunity, he should beentitledto compensatory and punitivdlamagesaswell as
nominaldamagesand that he has stated a claipon which reliemaybe granted.

In anattachednotionfor leaveto file histhird amendeatomplaint,Hurd provides dist of
datesupon which he was allegedly denied food, comprising 2fhealsin 32 days.When he
complainedaboutpainfrom not eatingpfficerslaughedat him. Lt. Kelly told Hurd hewould get
him atemporaryD cardbut didnot. Theofficersrefusedo report that heeedednedicalcareeven
though hesufferedblackoutsfrom going without food He wishesto add discriminationclaims
againstCampbelland Barnettfor causinghim to go without food and against Monrder not
allowing himto re-purchase a radio.

Hurd also attachessapplemetal complaintasserting that iNovemberof 2015, Monroe
retrievedhis hot pobecauséiurd hadaskedo purchaseanewone and hatb turnin his old one.

Althoughshegave him the papefer it, shedid notdocumenthis, becauseecords show that he



still hasthat hot pot.This makeshim unableto purchasea new one.He assertghatthis statesa
claimfor falsifying documentsanddiscrimination.
V. Discussion

Thereis no disputeéhataccordingo Hurd, bothsearchesf hiscell took placeon thesame
day, October 3nor thataccordingto Hurd, Campbellstatedasjustificationfor searchinchis cell
that Hurdclaimednot to have received ht®mmissarypurchases.

Hurd complainsthatin the course ofremovinghim from his cell during asearchfor the
commissarytems,Campbelistrip searchedhim for purpose®f harassmentHe offersnofactsin
support of hisallegationthatthis searchwasconductedor purposes oharassmentatherthanas
part of an effort to locatemissing property. The TDCJ searchpolicy, Administrative Directive
03.22, provides thatt maybenecessarattimesto strip searcloffenderdo ensurestaff safetyand
offendersafetyandto detectthe presenceof contrabandSeeGrantv. Wisener civil actionno.
6:11cv372, 2018).S.Dist. LEXIS 40765, 2013VL 1196299 (E.D.TexMarch22, 2013)Report
adopted a2913U.S.Dist. LEXIS 73021, 2013VL 1196090 (E.D.TexMay 23, 2013)aff'd 594
F.App'x 278,2015U.S. App. LEXIS 3085(5th Cir., February 27, 2015)Otherthan a conclusory
allegationof “harassment,Hurd hasofferednothingto show that thsearchwvasunreasonable or
thatit wasconductedor improper purposesatherthanin anattemptto locatemissingproperty.
Moorev.Carwell, 168 F.3d 234, 23(6th Cir. 1999);Waddletorv. Jackson445F.App’x 808,2011
U.S. App. LEXIS 214595,2011 WL 5025248(5th Cir., October 21, 2011)This objectionis
without merit.

Hurd citesthe Seconcircuit’s decisionin Pattersorv. Coughlinasstatingthat whether a
stateofficial’s conductis random or unauthorizesustbe viewedfrom the position of onevho
possessethe statedelegateduthorityto granta hearing, andincetheofficials with the powerto
give theplaintiff ahearinghadfailedto do so, the Secort@ircuit held thePaired/Hudson Doctrine
inapplicable.However theFifth Circuit hasspecificallydisagreedvith Patterson In Hollowayv.

Walker, 790 F.2d 1170, 1172-78th Cir. 1986),theFifth Circuit observed that thBupremeCourt



hadrejectedan argumentsimilar to that acceptedoy the Secondircuit in Patterson The Fifth
Circuit explainedthat “the ability of the individual stateemployeeto provide pre-deprivation
processioes notleterminevhether a duproceswiolation hastakenplace. Whenstateprocedures
provide due process and are violated by a rangloamauthorized act of a stamployeegven a
highrankingstateemployeeParratt/Hudsorestablishedhat nofederalconstitutionaddueprocess
violation has occurred.” Because Hurcc@mplainingof a randomand unauthorized deprivation
of property, hisclaimis foreclosedby the existenceof adequatestatepostdeprivationremedies.
Murphy v. Collins, 26 F.3d 541, 543-4fth Cir. 1994); Gardnerv. Hudson,civil action no.
5:09¢v189, 201W.S.Dist. LEXIS 8556, 2010NL 446562 (E.D.Tex., February 2, 2018ppeal
dismissedsfrivolous409F.App’x 791,2011U.S. App. LEXIS 2252,2011WL 396474(5th Cir.,
February 3, 2011). This objection is withanrit.

In his proposedthird amendedcomplaint, Hurd assertghat he was deniedfood on 24
occasions over a period of 32 days because he did not have an ID celaintdbe had to have
an D cardin orderto get meals,but he doesot allegethat he missedall of the meals;on the
contrary, 32 days dhreemealsapiececomprise96 mealsjndicatingthatduringthis period ottime,
Hurd was able to access ialsdespite not having an ID card.

Thereis noconstitutionakightto threemealsa day.Greenv. Ferrell, 801 F.2d 765, 770-71
(5thCir. 1986);Floresv. TDCJTransitorial Planning Departmentivil actionno. 2:14cv283, 2015
U.S.Dist. LEXIS 176727, 2015VL 10436114 (S.D.TexNovemberl7, 2015)Reportadoptedat
2016U.S.Dist. LEXIS 29718, 2016VL 879831 (S.D.TexMarch7, 2016 appeabismissed).The
Fifth Circuit hasheldit is doubtfulthat prisonersmissing50 mealsin five monthswere denied
anythingcloseto aminimalmeasureflife’s necessitiesTalib v. Gilley, 138F.3d 211, 214 n.G&th
Cir. 1998).

FurthermoreHurd’s exhibits show the respornsehe grievancén which hementionshis
ID card statesthat accordingto Mrs. Cannonthe commissarysupervisor, Hurd’dD cardwas

deactivated because Hwlhimedhis account hadeencompromised.Cannoris notnamedasa



defendanin thelawsuitandHurd does noallegethat any of th@ameddefendantsleactivatedis
card or had authority to do $a-urd’s objection orthis point is withoutmerit.

TheJohnsorv. Pfeiffercasecitedby Hurd, challenged the policies and proceduseshby
the TexasBoard of Pardons an@arolesThe Fifth Circuit determinedhatthe district courthad
misconstruedhe plaintiff's claimsby incorrectlyascertaininghattheseclaims sounded onlyn
habeasorpus andemandedheactionto the district court. Hurd hasnot shown anysimilarities
between his case addhnson.His objection on this point is withouterit.

Hurd argues that he had nofiled agrievanceaboutmoneybeingtakenfrom hisaccount,
CampbellandBarnettwould not haveearchedhiscell twicein lessthananhour orconfiscatedis
property and hifD card,and thatf he had ndiiled a grievance abo@ampbelkakinghis property,
Monroewould not havekepthis radio or destroyed theonfiscationpapergnsteadof filing them.
He offers nothingto showthatbut for his grievancesthe actions by thefficers would not have
occurredbeyond his barassertiorthatit is so.See Woods ¥6mith 60 F.3d 1161, 116th Cir.
1995);Johnsorv. Rodriguez 110 F.3d 299, 31(bth Cir. 1997)(relevantshowingmustbe more
than theprisoner'personabeliefthat hes thevictim of retaliation),citing Woodsv. Edwards 51
F.3d 577, 580 (5th Cir. 1995).

Hurd also assertghat the allegedlyretaliatoryactionswere not de minimis The alleged
deprivation of 24nealsn a 32 dayeriodis notdeminimis howeverHurd has not showthiswas
theresultof retaliation. As noted above, thgrievancewhich hefiled indicateghat hisiD cardwas
deactivatedecauséiurd reportedhat his accounthadbeencompromisedand he does nahow

that any othenameddefendantsvereresponsibldéor deactivatingt or hadtheauthorityto do so.

'None ofthe grievancesattachedby Hurd to his originalcomplaintor hismore definite
statemensayanything aboumissinganymeals.In thegrievancevhichrefersto hisID, Hurdstates
thatif his cardis deactivatedhe will not beableto makeany commissarypurchasegor a few
monthsbut does nanentionnot being abléo eat. While exhaustion cAdministrativeemediesvas
not raisedas a defensenor discussedyy the MagistrateJudge andhe Courtmakesno express
findings onthis issue,Hurd’s claims concerning denial omealsdoes not appedo havebeen
exhausted.



He offers nothing beyondpeculatiorto suggest that bubr the grievancesefiled, hisID card
would not havebeendeactivatedThe loss of hisradio and thetemporarydeprivation of other
property wagle minimis Ali v. Jonescivil actionno. 4:07cv337, 200W@.S. Dist. LEXIS 52901,
2007WL 2141381 (S.D.Tex., Juli9, 2007)(destructiorby officer of personapropertyincluding
four books,ten magazinesyitamins, pencil sharpenersink pens, and drawing pencigas de
minimisfor purposes of eetaliationclaim; Scottv. Haney civil actionno.12-0439, 2012).S.Dist.
LEXIS 178826,2012WL 6569308(M.D.La., November9, 2012),Reportadoptedat 2012U.S.
Dist. LEXIS 177868, 2012VL 6569295 (M.D.La.Decembed 7, 2012)destructiorof someof the
plaintiff's legal work wasle minimis.

AlthoughHurdcitesHart v. Hairston, 343 F.3d 762, 76¢bth Cir. 2003), thataseheldthat
27 days of cell andommissaryestrictions was nate minimis In reaching this conclusiokiart
cited Thaddeus-X. Blatter, 175F.3d 378, 396(6th Cir. 1999)asstatingthat“action comparable
to transferto administrativesegregatiorwould certainly be adverse."While 27 days of cell
restrictionmaybecomparabléo atransferto administrativesegregation, thiemporarydeprivation
of property does ndall into thesamecategoryasstatedn Ali andScott. Hurd’s objection orthis
point is withoutmerit.

AlthoughHurdclaimsthatprisonercellsmaybesearcheanly oncesvery72 hours, ngsuch

policy exists. The TDCJ Offender Orientation Handbook (April 2016), p. 25, providethat

“offendersandtheir living areasmay be searchedy staff at anytime.” Even if such a policy did
exist,Hurdhasnot shown that @iolation of this policy amountgo a constitutional deprivatiorSee
Myers v. Klevenhage®7 F.3d 91, 94 (5th Cir. 1996).

Hurdstateghatif the Freedorof InformationAct applies onlyo federalagencieshewants
to change théasisof hisclaimto what hecallsthe“OpenAct,” apparentlyeferringto theTexas
OpenRecord#Act, Tex. Gov. Code 8552.004t seq. However thisactis purely acreationof state
law, and any violationsf this Act do notimplicatethe Constitution olaws of the United States.

The NorthernDistrict of Texashasexplainedthat “since the TexasOpen RecordsAct neither
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implicatesprovisions of théJnited StatesConstitution nofederalstatutesthis courtis without
jurisdiction over anyclaim brought pursuanto Tex. Gov. Code 8552.001-.353Huckebav.
GreenvillePolice Departmentcivil actionno. 3:05cv437, 2009/L 1502063 (N.D.Tex., June 24,
2005),Reportmodifiedin part onothergroundsandadoptedcat 2005WL 1837028 (N.D.Tex., July
29, 2005)seealso Johnson. Dallas Independent Schobiistrict, 38 F.3d 198, 19&th Cir. 1994)
(civil rightslawsuitunder 42J.S.C.81983 requires the showing of a deprivation ofht secured
by the Constitution diaws of the United States). Hurd’s objection on this point is witmoertit.

In his motionfor leaveto file histhird amendedomplaint,Hurd contendghatunnamed
officerslaughedathim and thatt. Kelly told him he would geitiurd a newiD cardbut he did not.
He stateghatthe officerswould not get himmedicalattention,although he does notdicatethat
he was unableto file sick call requestshimself. Theseallegationsappearto be providing
backgroundnformationfor Hurd’s claimsagainstCampbell Barnette andMonroeratherthanan
attemptto add new claims and defendantgo the lawsuit; Hurd does notask that Kelly or the
unknownofficersbeaddedasdefendants nor does batethathe has exhaustdys administrative
remedieswith regard to these allegations.

InsteadHurd stateghathewishesto adddeliberatendifferenceanddiscriminationclaims
againstCampbell Barnette, and Monroe. Ti8ipremeCourt has explained that

[A] prisonofficial cannot béheldliable underthe EighthAmendmentor denying

an inmate humane conditions ofonfinementunlessthe official knows of and

disregardsan excessiveisk to inmatehealthor safety;the official mustboth be

awareof factsfrom which the inference could balrawnthat asubstantialisk of

serious harnexists, and henustalso draw the inference. ...

Butanofficial'sfailureto alleviateasignificantrisk which he should haveerceived,

but did notwhile nocausdor commendationcannot under owasesecondemned

as the infliction ofpunishment.
Farmerv.Brennan511U.S.825, 837-38, 118.Ct.1970, 128 L.Ed.2d 811 (1994)lurd hasfailed
to show that the Defendants knew of and disregaadedacessiveisk to hishealthor safety,given

thathe hasnot shownany of the namedDefendantsleactivatedis ID cardor had authorityo do

so. WhenHurdfiled a grievance about hiB card,hestatedhathe would not bableto makeany

11



commissarnpurchasesvithout one put saidnothingaboutnot being abl¢o eat. In theinterestof

justice,any newclaimsin the Plaintiff's proposedhird amendedomplaintshould bedismissed
without prejudicewith the statuteof limitations suspendeébr a period of 60 day®llowing the
date of entry of fingludgment.

Nor hasHurd pleaded viablediscriminationclaim. He has not showthatheis amember
of a protectedclassand faceddiscriminationon that basis,nor any otheifacts demonstrating
discrimination.He hasidentified no onesimilarly situatedo himwhoreceivedifferenttreatment
or pointedto factsshowingthatanysuchdifferenttreatmentad norationalbasis. Seeg.g, Bell
v.Woods382 F.App’'x 391, 201WL 2545421(5th Cir., June 18, 2010%iting Pedrazav. Meyer,
919 F.2d 317, 318 n(bth Cir. 1990);accord Adkinsv. Kaspar, 393 F.3d 559, 56€th Cir. 2004)
(rejectingdiscriminationclaim basedon “bald, unsupported, conclusioradlegations”).Hurd’s
objection on this basis is withooterit.

In his proposedupplementatomplaint,Hurd contendghat Monroeretrievedhis hot pot
becauseHurd hadaskedto purchase a new one atigereforewasrequiredto turnin his old one.
He acknowledges that Monroe gave him papgerdocumenthis but allegesthatsheapparently
failedto file thesepapersbecauseecords showhathestill hasthatsamehot pot. This makeshim
unableto purchasea new one.Hurd assertghat this statesa claim for falsifying documentsand
discrimination.

Hurd’s contentiorthatMonroe“falsified” paperworlpertainingto his hot pot does nstate
a claim of constitutionaldimensions.Seegenerally Spellmornv. Price, 100 F.3d 953, 199&J.S.
App.LEXIS 29314, 1996VL 6254225th Cir., October 10, 1996) (riderty interestin not having
falsestatementsr evidencgresentedt adisciplinaryhearing),Crumbleyw. Dawsongivil action
no. 9:09cv14, 2010.S.Dist. LEXIS 52720, 2010VL 2209189 (E.D.TexMay 28, 2010)aff'd485
F.App’x 1, 2012J).S.App.LEXIS 5979, 2012VL 975022 5th Cir.2012)(citing Briscoev. LaHue,
460U.S.325, 330—-31103S.Ct.1108, 75 L.Ed.2d 96 (1988) holdingthattherewasno causeof

actionagainstanofficer who changed hisestimonysoasto testify falselyin a prisondisciplinary
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proceeding).Nor hasHurd shownanybasisfor aclaim of discriminationin thathe has pointetb
no onesimilarly situatedo himwhoreceivedlifferenttreatmennorto anyfactsshowing thaany
suchdifferenttreatmenthad norationalbasis.This claim lacks merit; however,in the interestof
justice, it should bdismissedvithout prejudice.
VI. Conclusion

TheCourt has conductedtarefuldenovoreviewof those portions of tHdagistrateJudge’s
proposed findings angcommendation® which thePlaintiff objected.See28U.S.C.8636(b)(1)
(district judge shall “make a de novo determinationof those portions of the report specified
proposed findings ailecommendation® which objectionis made.”) Uponsuchde novaeview,
the Courthasdeterminedthat the Report of thMagistrateJudgeis correctandthe Plaintiff’s
objections are withounerit. It is accordingly

ORDERED that thePlaintiff's objectionsareoverruledand the Report of thilagistrate
Judge (docket no. 36) ADOPTED as the opinion of the District Courtt is further

ORDERED that theDefendantsmotionto dismiss(docketno. 31)is GRANTED and the
abovestyledcivil actionis DISMISSED WITH PREJUDICE for failure to statea claim upon
which reliefmaybe granted. It is further

ORDERED that the dismissalof any newclaimsraisedin the Plaintiff's third amended
complaint(docket no39) andsupplementatomplaint(docket no. 40is without prejudice, with
thestatuteof limitationsontheseclaimsbeingsuspendetbr a period of 60 days following the date
of entry of finaljudgment. Finally, it is

ORDERED that any anall motionswhich maybe pendingn this civil actionarehereby

DENIED.
So ORDERED and SIGNED this 6 day of March, 2017.

Tl LK

Ron Clark, United States District Judge

13



	I. The Plaintiff’s Claims
	II. The Motion to Dismiss
	III. The Report of the Magistrate Judge
	IV. Hurd’s Objections to the Report and his Amended Complaints
	V. Discussion
	VI. Conclusion
	DENIED.

