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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION

LARRY W. RICHARD 8§
V. 8§ CIVIL ACTION NO. 6:15¢cv782
JERRY TUNE, ET AL. 8§

MEMORANDUM ADOPTING REPORTAND RECOMMENDATION
OFTHE UNITED STATESMAGISTRATE JUDGE
AND ENTERINGFINAL JUDGMENT

ThePlaintiff Larry Richard, proceedingro se filed thiscivil rightslawsuitunder 42J.S.C.
§1983complainingof allegedviolations of hisconstitutionalrights. This Courtreferredthe case
to theUnited StatesMagistrateJudge pursuand 28U.S.C.8636(b)(1) and (3) and thhemended
Orderfor the Adoption ofLocal Rulesfor the Assignmentof Dutiesto United StatesMagistrate
Judges.

Richardfiled an originalcomplaintin theform of aletter,following this with anamended
complainton astandard&d1983form. He thensubmittedwo declarations andraotionfor leaveto
file a secon@mendedomplaint,followed byaffidavits,grievancesand additionaéxhibits. This
motionfor leavetofile a seconamended¢omplaintwvasnotaccompanietly the proposedmended
complaint,as required by Local Rule CG¥(K).

In responseo this arrayof paperwork, théagistrateJudge denie®ichard’smotion for
leaveto amendputorderechimto file anamende@omplaintsettingout a short anplainstatement
of all of his claims. The MagistrateJudge providedjuidanceto Richardon thematterswhich
should be includeth theamendeaomplaint,instructinghimto furnish:(1) a concisetatemenbf
all his claims,including datesif known; (2) thenamesof the individual or individuals whom he

wishedto sue;(3) astatemenshowing howeachof those individualsvasinvolvedin thefacts
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formingthebasisof theclaim; (4) the harnwhich hesuffered;(5) therelief sought; and6) whether
or not he had exhausted lidministrativalemediegrior to filing suit.

Richardfiled a respons#o this orderstatingthat he no longewishedto add theCentral
GrievanceOffice asa defendanin his lawsuit, but that hewantedthe Courtto “recognize”his
original complaint. Whenhedid notcomplywith the Court’s ordeto file anamendeadomplaint,
theMagistrateJudgassueda Reportecommendinghat thdawsuitbedismissedvithout prejudice
for failure to prosecute or to obey an order of the Court.

In his objectiongo this Report,Richardstateghatthere wasa “major misunderstanding.”
He saysthat he did provide the Countith an“official 1983complaint,”in theform of hisfirst
amendeadomplaint. Richardexplains that hisriginal complaintwassimply a“testrunto seef the
letter would makeit off the unit, andf plaintiff receiveda civil actionnumber,he’d provide the
courtwith the official documentso file his complaint.” He contendghat he provided aoncise
statemenof hisclaimsin aletter datedAugust 23, 2015Richardassertghathis first amended
complaint was meantto be theoriginal complaint and that he knew his originaletter was
insufficient because it was a “test letter.”

Themultiplicity of documentsubmittedoy Richardshowedheneedo have oneomplaint
onfile whichsetoutall of hisclaims,againsall of the defendantsT heFifth Circuit hasstatedhat
while theplaintiff is masteiof hispleadingsthecourtis masterof its docket.Hernandez. Spencer
780 F.2d 504, 506th Cir. 1986). In this casetheMagistrateJudgedeterminedhattheplaintiff’s
claimsshould be brought togethieto onedocumenivhich wouldserveasthe operative pleading.
Theorderto amendvasintendedo accomplistthis purpose Richard’sfailure to complywith this
order,regardles®f whether onot hebelievedit necessaryamountdo afailure to prosecuter to
obey an order of the CourHis objections are withoumerit.

In addition, Richard’scomplaintsuffersfrom an additionalflaw. He statesin his first
amendedomplaintthat he did not exhaust ladministrativeemediedecausél filed claimed[sic]

beforeStepTwo processedAs soomasl getStepTwo I'll sendt.” In Decembenf 2015 somefour



monthsafter hefiled his lawsuit, Richardfurnishedcopies ofStepOneandStepTwo grievances
which he saidwould showexhaustion.The StepOnegrievancewvassigned by him orseptember
15, 2015, over anonthafter his lawsuit wasfiled, and theStepTwo grievancewas signedon
October 26, 2015.

Thelaw governing the exhaustion afiministrative remedids 42U.S.C.8 1997ewhich
provides as follows:

No actionshallbe broughtwith respecto prison conditions undesection1983 of

thistitle, or any otheFederalaw, by aprisonerconfinedin anyjail, prison, or other

correctional facility until such administrative remediesas are available are
exhausted.

Under this statute,exhaustionis mandatoryand is requiredfor all actions brought by
prisoners Woodfordv.Ngo 548U.S.81, 84, 1265.Ct.2378,165L.Ed.2d 368 (2006)Thepurpose
of the exhaustiomequirements to afford correctionsofficials time and opportunityo address
complaintsnternallybeforeallowingtheinitiation of afederalcase.Porterv. Nussle534U.S.516,
525, 122 S.Ct. 983, 152 L.Ed.2d 12 (2002).

TheFifth Circuit hasheldthatprisonersnustexhaustheiradministrativeaemediegrior to
filing suit anddistrict courts lack discretionto excusea prisoner’'sfailure to exhaust his
administrativeremediesGonzalezs. Seal 702 F.3d 785, 786&th Cir. 2012).Wheretheface of
thecomplaintmakesclearthat a prisoner hdailedto exhausadministrativeemediesthedistrict
court may dismissthe complaintwithout requestingan answerfrom the defendantsDillon v.
Rogers 596 F.3d 260, 272 n.3 (5th Cir. 2016ijing Carbev. Lappin 492 FE3d 325, 327-28 (5th
Cir. 2007).

Exhaustion oadministrativeremediedor prisonersof the TexasDepartmenof Criminal
Justice, Correctional Institutions Division is accomplished through thetwo-step grievance
procedure.The StepOne grievanceis handledat the prisoner’sfacility, while the Step Two

appealis handledat the state level. Both stepsmust be pursuedn order to complete the

exhaustion pcessJohnson vJohnson 385 F.3d 503, 515 (5th Cir. 2004).



Richardplainly statesn his complaintthat hehad not exhausteall of his administrative
remediesprior to bringing suit becausehe was still waiting on the Step Two responseThe
grievancefiesubmittedo prove exhaustioweredatedafterthelawsuitwasfiled and thus cannot
serve to show that Richard had exhauste@dhministrativeremediegrior to filing the lawsuit.

Becauserefiling exhaustions mandatoryanddistrict courts have ndiscretionto waive
this requirementhis lawsuit may be dismissedon this basisaswell. SeeGuy v. LeBlang civil
actionno. 2:13cv2792, 2014.S.Dist. LEXIS 179490 (E.D.LaJanuary5,2014,Report adopted
at 2015U.S. Dist. LEXIS 622 (E.D.La.January5, 2015))(statingthat “when a prisonefails to
exhausthis administrativeremediesprior to filing suit without avalid excuse,a court properly
dismisseghe actionwithout prejudiceo its refiling afterthe prisoneexhaustsis administrative
remedies,titing Wendell. Asher 162 F.3d 887, 890-95th Cir. 1998));seealsoWoodv. Hirsch,
civil actionno. 9:10cv53, 2010.S.Dist. LEXIS 94482 (E.D.Tex., July 23, 201Report adopted
at2010U.S.Dist. LEXIS 87525 (E.D.Tex., August 24, 201(@jsmissindawsuitwithout prejudice
whereplaintiff wasin theprocesof exhaustingdministrativeemediesut had notompletedhis
processatthetime thatthelawsuitwasfiled), aff d 46 1F.App’x 365,2011U.S.App. LEXIS 15003
(5th Cir., July 20, 2011).

TheCourthasconducted aarefulde novaeviewof those portions of thdagistrateJudge’s
proposed findings angécommendation® which thePlaintiff objected.See28 U.S.C.8636(b)(1)
(District Judgeshall “make a de novodeterminationof thoseportionsof the report ospecified
proposed findings alecommendationt® which objectionis made.”) Uponsuchde novoreview,
the Courthasdeterminedhe Report of th#agistrateJudgds correctandthePlaintiff's objections
are withoutmerit. It is accordingly

ORDERED that thePlaintiff's objectionsareoverruled and the Report of tMagistrate
Judge (docket no. 23) SDOPTED as the opinion of the District Courtt is further



ORDERED that the abovestyledcivil actionis DISMISSED WITHOUT PREJUDICE
for failure to prosecutendto obeyanorder ofthe Court, andor failure to exhausadministartive
remediegrior to filing suit. It is further

ORDERED that any andll motionswhich maybe pendingn this civil actionarehereby
DENIED.

So ORDERED and SIGNED this 12 day of October, 2016.

y/ A

Ron Clark, United States District Judge




