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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION

DEBRA A. WHITE
CIVIL ACTION NO. 6:15cv841

VS.

COMMISSIONER, SOCIAL
SECURITY ADMINISTRATION

w W W W W W

MEMORANDUM OPINION AND ORDER

On September 10, 2015, Plaintiff initiated thisuit by filing a comfaint seeking judicial
review of the Commissioner’s de@mn denying her application for 8al Security benefits. The
matter was transferred to the undagmned with the consent of thgarties pursuant to 28 U.S.C. §
636. For the reasons discussed betb&,Commissioner’s final decisionA$FIRMED and the
complaint isDISMISSED with prejudice.

PROCEDURAL HISTORY

Plaintiff protectively filed arapplication for Disability Isurance Benefits on May 9, 2012,
alleging a disability onset date April 1, 2010. The application walenied initially and again on
reconsideration. Plaintiff filk a request for a hearing before an Administrative Law Judge
(“ALJ"). The ALJ conducted a hearing on Febmud, 2014 and issued an unfavorable decision
on April 17, 2014. The Appeals Council denied Rtiffis request for review on July 13, 2015.
As a result, the ALJ’s decision became that of@benmissioner. Plaintifthen filed this lawsuit

on September 10, 2015, seeking judicial revidthe Commissiorrés decision.
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STANDARD

Judicial review of the denialf disability benefits undesection 205(g) of the Act, 42
U.S.C. § 405(qg), is limited to “determininghether the decision isupported by substantial
evidence in the record and whether the prdpgal standards were used in evaluating the
evidence.” Bowling v. Shalala, 36 F.3d 431, 435 (5Cir. 1994) (quotingVilla v. Sullivan, 895
F.2d 1019, 1021 {BCir. 1990)):Musev. Sullivan, 925 F.2d 785, 789 {5Cir. 1991) per curiam).
A finding of no substantial evidence is appropriatdy where there is a conspicuous absence of
credible choices or no contrary medical evidend@hnson v. Bowen, 864 F.2d 340, 343-445
Cir. 1988) (citingHames v. Heckler, 707 F.2d 162, 164 {5Cir. 1983)). Accadingly, the Court
“may not reweigh the evidence in the record, nor try the iskus®/0, nor substitute [the Court’s]
judgment for the [Commissioner’'s], even ihe evidence preponderates against the
[Commissioner’s] decision.’Bowling, 36 F.3d at 435 (quotingarrell v. Bowen, 862 F.2d 471,
475 (8" Cir. 1988));see Spellman v. Shalala, 1 F.3d 357, 360 {5Cir. 1993);Anthony v. Sullivan,
954 F.2d 289, 295 {5Cir. 1992):Cook v. Heckler, 750 F.2d 391, 392 {5Cir. 1985). Rather,
conflicts in the evidence are for the Commissioner to dectgellman, 1 F.3d at 360 (citing
Seldersv. Qullivan, 914 F.2d 614, 617 {5Cir. 1990));Anthony, 954 F.2d at 295 (citinBatton v.
Schweiker, 697 F.2d 590, 592 {5Cir. 1983)). A decision on the ultimate issue of whether a
claimant is disabled, afefined in the Act, rests with the Commission&ewton v. Apfel, 209
F.3d 448, 455-56 (BCir. 2000); Social Secuyi Ruling (“SSR”) 96-5p.

“Substantial evidence is more than a ska but less than greponderance—that is,
enough that a reasonable mind would judgaifticient to suppdrthe decision.”Penav. Astrue,
271 Fed. Appx. 382, 383{%XCir. 2003) (citingFalco v. Shalala, 27 F.3d 160, 162 {5Cir. 1994)).

Substantial evidence includes foiactors: (1) objective medicéécts or clinical findings; (2)



diagnoses of examining physicians; (3) subjecévi&lence of pain and disability; and (4) the
plaintiff's age, educatio, and work history.Fraga v. Bowen, 810 F.2d 1296, 1302 n. 41 &ir.
1987). If supported by substamtevidence, the decision of tl@mmissioner is conclusive and
must be affirmed. Richardson v. Perales, 402 U.S. 389, 390, 91 S.Ct. 1420, 28 L.Ed.2d 842
(1971). However, the Court must do more thaubber stamp” the Administrative Law Judge’s
decision; the Court must “scrute@ the record and take into account whatever fairly detracts from
the substantiality of evidence suppogtthe [Commissiomnés] findings.” Cook, 750 F.2d at 393

(5" Cir. 1985). The Court may remand for additional evidence if substantial evidence is lacking
or “upon a showing that therengew evidence which is materiahd that there is good cause for
the failure to incorporate such evidence intoréesrd in a prior proceeding.” 42 U.S.C. § 405(9g);
Lathamv. Shalala, 36 F.3d 482, 483 {5Cir. 1994).

A claimant for disability has the burden of proving a disabiMyen v. Sullivan, 925 F.2d
123, 125 (% Cir. 1991). The Act defines ishbility” as an “inabilityto engage in any substantial
gainful activity by reason of anyedically determinable physical or mental impairment which can
be expected to result in death or which canXpeeted to last for a continuous period of not less
than 12 months.” 42 U.S.C. 88 416(i)(1)(A) and 423(d)(1)(A). A “physical or mental impairment”
is an anatomical, physiological, or psychologaianormality which is daonstrable by acceptable
clinical and laboratory diagntes techniques.” 42 U.S.G@8 423(d)(2)(A) and 1382c(a)(3)(B).

In order to determine whether a claimardisgabled, the Commissioner must utilize a five—
step sequential procesV¥illa, 895 F.2d 1022. A finding of “disald& or “not disabled” at any
step of the sequentialguess ends the inquiryd.; seeBowling, 36 F.3d at 435 (citinglarrell,

862 F.2d at 475). Under the fivéeg sequential analysis, the l@missioner must determine at

Step One whether the claimant is currently endagesubstantial gainful activity. At Step Two,



the Commissioner must determine whether one oerabthe claimant’s impairments are severe.
At Step Three, the commissioner must deteemirhether the claimant has an impairment or
combination of impairments that eteor equal one of the listings Appendix I. Prior to moving

to Step Four, the Commissioner must deteertime claimant’s Residual Functional Capacity
(“RFC"), or the most that the claimant can deegi his impairments, both severe and non—severe.
Then, at Step Four, the Commissioner mudemene whether the claimant is capable of
performing his past relevant wo Finally, at Step Five, thCommissioner must determine
whether the claimant can perform other work awdéan the local or national economy. 20 C.F.R.
88 404.1520(b)—(f). An affirmative answer at S@pe or a negative answer at Steps Two, Four,
or Five results in a findig of “not disabled.”See Villa, 895 F.2d at 1022. An affirmative answer
at Step Three creates a presumption of disabilit. To obtain Title Il disability benefits, a
plaintiff must show that he was disabled orbefore the last day of his insured statMéare v.
Schweiker, 651 F.2d 408, 411 {5Cir. 1981),cert denied, 455 U.S. 912, 102 S.Ct. 1263, 71
L.Ed.2d 452 (1982). The burden of prasfon the claimant for ther§it four steps, but shifts to
the Commissioner at Step Fivehe claimant shows that he canpetform his past relevant work.
Anderson v. Sullivan, 887 F.2d 630, 632—33'{&Cir. 1989) per curiam).

The procedure for evaluating a mental impairment is set forth in 20 CFR 88 404.1520a and
416.920a (the “special technique’r fassessing mental impairmsnsupplementing the five-step
sequential analysis). First, the ALJ must deiae the presence or absence of certain medical
findings relevant to the aliy to work. 20 CFR 88 404.152(09(1), 416.920a(b)(). Second,
when the claimant establishes these medicalrfgglithe ALJ must rate the degree of functional
loss resulting from the impairmeby considering four areas afirfction: (a) activities of daily

living; (b) social functioning; (c) concentratip persistence, or pace; and (d) episodes of



decompensation. 20 CFR 88 404.1520a(c)(2—-4), 416.920a(c)(2—4). Third, after rating the degree
of loss, the ALJ must determine whether thensémt has a severe mental impairment. 20 CFR
88 404.1520a(d), 416.920a(d). If the ALJ’s assessisénbne” or “mild” in the first three areas
of function, and is “none” in the fourth area ahttion, the claimant’s mental impairment is “not
severe, unless the evidence otherwise indicates that there is more than a minimal limitation in [the
claimant’s] ability to do basic work actiies.” 20 CFR 88 404.15209(d), 416.920a(d)(1).
Fourth, when a mental impairment is found tosbeere, the ALJ must determine if it meets or
equals a Listing. 20 CFR 88 404.1520a(d)(2), 416.92@(dKinally, if a Listing is not met, the
ALJ must then perform a residuanctional capacity assessmeand the ALJ’s decision “must
incorporate the pertinent findinggd conclusions” regarding tletaimant’s mental impairment,
including “a specific finding as tthe degree of limitation in eadi the functional areas described
in [§8 404.1520a(c)(3), 416.920a(c)(3)].” 2FR §§ 404.1520a(d)(3Nd (e)(2), 416.920a(d)(3)
and (e)(2).
ALJ'S FINDINGS
The ALJ made the following findgs in his April 17, 2014 decision:

1. The claimant meets the insured status reqerdgs of the Soci&ecurity Act through
December 31, 2015.

2. The claimant has not engaged in subshgainful activity since April 1, 2010, the
alleged onset date (20 CFR 404.1%7%q.).

3. The claimant has the following “severghipairments and other conditions: obesity,
degenerative joint disease, hypertension, hypddipia, arthritis, psoriasis, coronary
artery disease, diabetes, major depresdigerder, and anxigtdisorder (20 CFR
404.1520(c)).

4. | agree with the DDS consultants and thedMal Expert that the claimant does not
have an impairment or combination of immp@ents that meets or medically equals the
severity of one of the listed impairmerih 20 CFR Part 404, Subpart P, Appendix 1
(20 CFR 404.1520(d), 404.1525, and 404.1526).



5. After careful consideration of the entirecord, | agree with the DDS consultants and
the Medical Experts that the impairmenégasonably result in a residual functional
capacity to lift and/or carry 10 pounds occasionally and less than 10 pounds frequently,
stand and/or walk for 2 hours in an 8-haworkday, and sit for 6 hours in an 8-hour
workday. The claimant must avoid all laad, ropes, or scaffolds and can only
occasionally engage in all other postul@anctions. The claimant can understand,
remember, and carry out detailed instroics, make detailed decisions, attend and
concentrate for extended periods of 2 hours, interact adequately with coworkers and
supervisors, and respond adequately tangba in routine work settings. No social
restrictions interfere witlthe ability to work.

6. The claimant is capable of performing pastvant work as a taglerk and title clerk.
This work does not require the performan€&ork-related activities precluded by the
claimant’s residual functional capacity (20 CFR 404.1565).

7. The claimant has not been under a disabilitgledsed in the Soci&@ecurity Act, from
April 1, 2010 through the date tifis decision (20 CFR 404.1520(f)).

ADMINISTRATIVE RECORD

Plaintiff's date of birth is November 25, 1957.eShlleges a disability onset date of April
1, 2010. Plaintiff was 52 years oldtae time of her alleged onset dfability. Plaintiff has an
eleventh grade education and has relevant ggstrience as a claims clerk for the Cherokee
County tax office, a seamstress, anitle clerk for a car dealership.

On August 5, 2008, Plaintiff visited Dr. Jan Géirad Azalea Orthopedics with complaints
of persistent left knee pain. Riéiff's past surgical history ahe time included a right shoulder
surgery in 1999, a total hyseztomy in 2001, and a knee arthroscopy in 2004. The knee pain
experienced by Plaintiff was repadtg dispersed medially and latéyawithin the knee. Plaintiff
reported that weight bearing activities increased the pain though she had not noted any swelling or
experienced any locking up and giving way ire tjoint. Dr. Garrett described Plaintiff as
overweight, weighing 220 pounds, and noticed a rsbdmp in Plaintiff's gait. Dr. Garrett
observed slight swelling, but no warmth or rednestherleft knee. Plaintiff maintained the ability

to flex up to 130 degrees, though pain and itaipn accompanied the effort. Significant



tenderness was observed over the algdint line. Previous imagg displayed significant arthritis
in the left knee, primarily in the medial joinbmpartment. Dr. Garrettiagnosed Plaintiff with
obesity and degenerative arthritis i tleft knee with worsening symptoms.

Plaintiff saw Dr. Garrett again on a May 17, 2010, visit mal&a Orthopedics in response
to swelling in her left knee. It was a few week®pthat Plaintiff had experienced the onset of the
swelling in the knee and by thiene of the appointment, thgsvelling had gone down. Dr. Garrett
observed Plaintiff walking with a slight limp fasimog the lower left extremity. Plaintiff's lower
back displayed good motion and both hips shofuédange of motion. Dr. Garrett saw minimal
swelling over the lateral joint line of the left knee and found no real tenderness. Plaintiff could
fully extend the knee and flex to 130 degrees withldest crepitation. In addition to the swelling
of the knee, Plaintiff reported slowly worseg neuropathy symptomisicluding a decreased
sensation in both calves above #mkles and down into the feémaging showed a normal right
knee but a narrowing in the medial joint compaant with only one millimeter of joint space
remaining in the left. The patellofemoral jointhébited moderate arthritic change. Dr. Garrett
diagnosed Plaintiff with obesity, degenerative @tighin the left knee with a recent flare up, and
diabetes mellitus with peripherakuropathy in both legs. Dr. Gatr@advised Plaintiff to lose
weight and recommended a cortisone injection, which Plaintiff declined.

On October 6, 2010, Plaintiff visdeDr. Matt Proctor at the inity Clinic Jacksonville for
a follow up. Plaintiff did not reporiny pain. She stated, howeubat she had experienced some
depression which was exhibited through symptonth sas losing interest in usual activities,
problems sleeping, and feeling fateg. Plaintiff further reportechanges in bowel habits. Aside
from her obesity, with a BMI of 40.48, the redther examination was within normal limits. Dr.

Proctor diagnosed Plaintiff with controlled typeallabetes mellitus, st&bhyperlipidemia, stable



postmenopausal status, stableldgsotic eczema in the handsicadepression. For the depression,
Plaintiff was started on Celexa andtiructed to undertake counseling.

Plaintiff revisited Dr. Proctor on Januat$, 2011, for a follow up on her diabetes mellitus.
Plaintiff noted that she was not checking her blsogar as often as she should. Plaintiff denied
changes in vision and reported that she wagirggaa diet and exercise program. Plaintiff's
hyperlipidemia was being treated with Vytorin asfte was tolerating it welShe stated that her
depression was doing better but she was still hasswges with motivation. In her physical exam,
Plaintiff was noted as obesatlwa BMI of 41.42 whileeverything else was recorded as normal.
Dr. Proctor diagnosed Plaintiff with uncontrollggbe 11 diabetes mellitus, stable hyperlipidemia,
and depression, for which her medication was increased.

Plaintiff returned on March 2011 complaining oén earache, a sotieroat, congestion,
headache, and a temperature of up to 100.2°Fntiflavas diagnosed with sinusitis and she was
prescribed medication. At a routine follow up &y 13, 2011, Plaintiff denied pain and stated
that she was doing well with reghto her hypdipidemia and depression. She reported that she
had recently been to the emergency room for ptessellulitis. The visit was spurred by swelling
and erythema to the right lower extremity. $gported that she had mienced pain, but was
doing better despite some erythema from timegne@. Besides obesity with a BMI of 42.85, Dr.
Proctor found nothing significant in the reviewsgbtems or the physical exam. Dr. Proctor opined
that Plaintiff's depression seemed to be ioyad but her hyperlipidemia was uncontrolled, so he
prescribed Lipitor.

Plaintiff visited the TrinityClinic Jacksonville again on daary 6, 2012, with complaints
of congestion and cough. Plaintiff rated her chest a@sia five out of ten and stated that the onset

of her congestion and cough had been in thewask. She denied a sore throat or ear pain. A



physical examination was positive for rhinitis. Plaintiff was diagnosed with an acute upper
respiratory infection and sheas prescribed medication.

On February 6, 2012, Plaintiff returned to Dr. Proctor for her annual visit. Plaintiff was
experiencing a headache at the time of the appeimt and rated the pain as a five out of ten.
Plaintiff stated that her diabetes and lipidsre doing well, however, she continued to feel
depressed. Plaintiff reportedathshe had no energy, did not féké doing anything, could not
wait to get back home when she goes out, and |astkestantial sleep, but she did not have suicidal
desires. Dr. Proctor opined thakaintiff was due for a mammgram, Pap test, and colonoscopy.
He counseled Plaintiff to quit or decrease smgkrom her average of one pack per day. Her
physical exam was normal aside from obesity wi8MI| of 41.42. Plaintiff was diagnosed with
uncontrolled depression, controlled diabetes mellitus, and stable hyperlipidemia. She was
prescribed medication and Dr. Proctor furtrelvised Plaintiff to get a mammogram and
colonoscopy.

Plaintiff returned to Dr. Garteat Azalea Orthopedics dfebruary 9, 202, reporting very
good improvement in her left knee while taking bletam. Plaintiff requested a refill of that
prescription. During the examination, Dr. Gargdiserved no limp in Plaintiffs walk, full motion
in the back and hips, and minimal tendernessanéft knee. Plaintiff could fully extend the knee
and flex to 130 degrees. Straight leg raises wegative bilaterally and swelling was not observed
in the left calf or foot. Dr. Gartediagnosed Plaintiff with degeragive arthritis inthe left knee,
though it was deemed stable on Meloxicam.

Plaintiff was hospitalized on June 6, 2012, wiatbmplaints of chest pain. From the
emergency department in Jacksitiay Plaintiff was transferred to Trinity Mother Frances in

Tyler. There she received a left heart catheé¢ion on June 8, by Dr. Oscar Paniagua. He noted



that Plaintiff demonstrated higirade distal left main diseaséth preserved left ventricular
ejection fraction of 60% as well as high-grade &l lesions of the post®r descending branch
of the right coronary artery. &htiff also received urgerdgortocoronary bypass grafting times
three by Dr. Neelan Doolabh. Dr. Doolabh diggea Plaintiff on June 14, 2012, with discharge
diagnoses of coronary artedisease including significant lefhain component, status post-
surgical revascularization, unstable angina,texquostoperative hypoxemirespiratory failure
secondary to acute exacerbation of chronic Writisc bibasilar ateldasis, bronchorrhea, and
COPD, diabetes mellitus type 2, contedl] hypertension, dyslipidemia, depression, acute
postoperative blood loss anemia, stabtebid obesity, and debilitation.

On June 22, 2012, Plaintiff returned to Diodlabh for a two-weekurgical follow up at
the Trinity Clinic. Plaintiff reported that shwas feeling well and denied pain. A physical
examination revealed only her surgical ¢h@sund, which was not significant, and a BMI of
41.07. Plaintiff was instructed to return in sigeks. Plaintiff returned on July 23, 2012 and denied
pain. She had no complaints, stgtthat she was feeling well. DDoolabh’s physical examination
revealed that the sternum was stable andrgpalell. Aside from a BMI of 41.42, the examination
was unremarkable.

On August 9, 2012, Plaintiff haal follow up appointment with Dr. Proctor. Dr. Proctor
opined that Plaintiff was managimgr diabetes well and Plaintifienied any pain. Dr. Proctor’s
examination found a BMI of 41.25 and a relativhlgh lipid count, while everything else was
unremarkable. Dr. Proctor diagnod@dintiff with stable and begn essential hyptension, stable
coronary artery disease, controlled diabetedlitus, and uncontrolled hyperlipidemia.

Plaintiff visited Bill W. Shelton, Ph. D., ddovember 3, 2012, for a clinical interview and

mental status examination. At the interview, Rtii reported that she realized she was depressed

10



in April 2010 after being rude ®customer resulted in her termination from her job. Since around

that date, she has been taking Prozac. She stateshthwas able to independently complete daily
activities though she sometimes needed herdnghio remind her to take her medications.
Plaintiff indicated that she cailitook, do household chores if sfoaild make herself get up, shop,
manage her money. After her heaitbick, Plaintiff indicated thahe was scared of going outside

alone. Plaintiff stated that sligd not regularly participate ischeduled social activities, though

she had been attending church, and that she fi@sildy with her memory and in concentrating.

She reported that though she was more forgetful at this point than she was a year ago, she was no
longer as tearful.

Dr. Shelton’s examination found that Pl#iinhad unremarkable hygiene, had no limp,
became tearful several times, had understandable speech, asked relevant and coherent questions,
denied suicidal thoughts, denidllucinatory experiences, wanervous, and had only minor
issues with cognition. Dr. Shelton diagnoskthintiff with moderate and recurrent major
depressive disorder, without psyatic features. Dr. Shelton alsietermined that Plaintiff had a
GAF score of 50 to 55.

Dr. Matthew Vierkant performed a consultaiexamination of Plaintiff on November 13,
2012. Dr. Vierkant noted Plaintiffdune surgery and her good reagvélaintiff denied any other
complications stemming from her diabetes. mI#i noted some discofart in her hip and
hypothesized that it may be a result of how slalks in response to knee pain. Upon physical
examination Plaintiff showed no signs of acuterdis, her heart had regular rate and rhythm, and
her surgical scar was well-hedl The abdominal area was notedobese, benign, non-tender,
and non-distended. Dr. Vierkant obged full range of motion in the bl, straight leg raises were

negative bilaterally, and crepitus was noted enl#ft knee while the riglknee was unremarkable.
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Plaintiff maintained good internal and externahtmn of the hip and exbited the ability to lie
down, sit up, and move about by hefsDr. Vierkant observed a ght limp in the left leg and
Plaintiff was unable to walk on h&wves or heels. Dr. Vierkantatinosed Plaintiff with coronary
artery disease, ongoing nicotine addiction, diab, hypertension, hyperlipidemia, a history of
depression and psoriasis, chiol@ft knee pain, and obesity.

A state agency physician, Dr. George Carrioompleted a physical residual functional
capacity assessment on November 20, 2012. Dr. Catetarmined that Plaintiff could lift and
carry 10 pounds occasionally, lifbe carry less than 10 poundsduently, stand and walk with
normal breaks for at least two hours in an elghir workday, and sit with normal breaks for a
total of about six hours in asight-hour work day. He opinedatPlaintiff did not have any
manipulative, visual, communicaéy or environmental limitations, but her postural limitations
include occasional climbing of ramps/stairs, éiteg, crouching and crawling and never climbing
of ladders/rope/scaffolds.

On November 26, 2012, anotheatst agency consultant, Norvin Curtis, Ph.D, completed
a Psychiatric Review Technique and a Mentdi®eal Functional Capacity Assessment. Based
on his review of the medical records, Dr. Cudned that Plaintif§ depression and anxiety
result in moderate limitations in her ability taintain social functioning and concentration,
persistence or pace, and mild limitations im hetivities of daily Iing, with no episodes of
decompensation. His mental RFC for Plaintiff doesshow Plaintiff to be markedly limited in
any category. He assessed Plaintiff as maelgrdimited in the ability to understand and
remember detailed instructions, carry outtaded instructions, maintain attention and
concentration for extended period&rk in coordination with or ximity of others without being

distracted by them, complete a normal kdmy and workweek without interruptions from
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psychologically based symptoms and to perfatha consistent pace without an unreasonable
number and length of rest periods and to genglwith coworkers orgers without distracting
them or exhibiting behavioral extremes. Drr&iopinion was affirmedby Dr. Mark Schade on
January 28, 2013.

Another state agency physician, Dr. YvonnstPcompleted a physical residual functional
capacity assessment on JanuaryZZ8.3. In reviewing Plaintiff’s ippairments from February 1,
2012 to the date of the assessment, Dr. Post aia¢ Plaintiff could occasionally lift 20 pounds,
frequently lift 10 pounds, stand and/or walk fotegtst 2 hours in an 8-hour workday, and sit with
normal breaks for about 6 hours in an 8-hour woykdahe included an additional limitation that
Plaintiff could only stand/walk eobined together for 4 hours in 8hour workday. Dr. Post did
not find any manipulative, visuadommunicative or environmentahitations but she determined
that Plaintiff's postural limitationare all limited to occasional.

After waking up to chest pain on February 2@13, Plaintiff went to the emergency room.
Plaintiff stated that the pain was not origig very bad but as she started moving around it
worsened. Plaintiff reported pain radiating down leé arm into her neck, symptoms similar to
those she experienced prioriter double bypass surgery. Dridets evaluation found Plaintiff
positive for chest tightness, shortness of breath, and chest pain but negative for palpitations and
leg swelling. Dr. Price did not identify any acwtenew abnormality and diagnosed Plaintiff with
chest pain upon exertion.

On March 5, 2013, Plaintiff visiteDr. Garrett complaining afight knee pain. Plaintiff
reported that she had fallen @mth earlier and had since expeded pain in that knee, though
the pain in her left knee was stable. She sttatishe had noticed popping with the use of the

right knee and the tendency of threee to give way but no definitecking. Plaintiff denied lower
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back and hip pain. Upon examination, she wasdenately obese, had a good motion of the lower
back, no sign of swelling, warmth or redness inrtgket knee, but displayed significant tightness
in the location. Dr. Garrett dimosed Plaintiff's right knee witpossible synovitis and internal
derangement. The left knee was diagnosed wdébenerative arthritiPlaintiff underwent a
cortisone injection in the right kneéAt that time, Plaintiff statethat she was not interested in
pursuing total left knee replacement.

Plaintiff visited Dr. Garretagain on April 1, 2013, reportirthat her left knee was giving
way and causing her to fall. Plafhstated that one such irstce had occurred on March 21, 2013.
Three days after the incident, her knee locked up again causing her to fall once more. She claimed
that the pain was now worsetimat knee. Upon examination, Plafhwas noted to walk with a
limp favoring the lower left extremity and she cdaiped of pain when rising from and sitting
down into a chair. Imaging showed marked namg of the medial joint compartment with a
varus deformity consistent with degenerativéhiis. Dr. Garrett dignosed Plaintiff with
degenerative arthritis in the léfhee and a contusion of the left@éa which was a likely fracture.
Plaintiff was administered a cortisone injection, agreeing with Dr. Garrett that if the injection
failed, a total joint replacement would be needéithiw the year. She was told to return in six
weeks.

Plaintiff presented to Dr. Geett at Azalea Orthopedics on September 3, 2013, concerning
the general worsening of all heftlenee arthritic symptoms. Plaifftstated that the last cortisone
injection did not help her very much and tiia pain was aggravated by any weight-bearing
activity. She reported no major shimg but that she did use a cameambulate. Upon examination,
Plaintiff showed normal hip motioa,decreased sensation in both faatinability to fully extend

her knee, and some swelling in the left calfagnmg showed significant narrowing of the medial
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joint compartment of the left knee with bone mg&wuching bone. Dr. Garrett recommended total
knee replacement surgery, to which Plaintiff agreed.

On October 17, 2013, Dr. Albert Stephen of iyitMother Frances Hospital saw Plaintiff
for a preoperative evaluation of her left knee. Plaintiff stated that aching pain was present in her
left knee and had been increasing. Included antloagymptoms she listed were loss of motion
but not loss of sensation, muscle weakness, nasshror tingling. She reported her symptoms to
be aggravated by movement and weight beaaictiyities. Dr. Stephes’ examination proved
unremarkable other than some joint swellinghmaigias, and a gait problem. He diagnosed
Plaintiff with severe osteoarthritis of the lkftee, controlled type two diabetes mellitus, controlled
hypertensive disorder, stable coronaryrgrthsease, and stibhyperlipidemia.

Dr. Garrett performed a computer-assistétittgal knee joint on November 1, 2013. The
surgery had no complications. On November 10, 2BE8ntiff saw Dr. Clinbn Carter of Trinity
Mother Frances. Plaintiff was doing rehab watltontinuous passive motion machine but it was
noted that the pain was being plgarontrolled and she was faily behind on her range of motion
according to her physical therapist. Plaintiff conmdal of pain in the left knee and left thigh.
Described as severe, she stated the pain had been constantidnad caused lack of motion but
not numbness. Upon examination, apart from ahteof 227 pounds, decreakrange of motion,
and swelling in the left knee, all else was unrdmhble. Plaintiff's pain medication was increased.
On December 18, 2013, Plaintiff saw Dr. Garrett for her six weeks post-operation checkup. Dr.
Garrett’'s examination showed improving rangenattion, full extension of the knee, and no real
limp. Plaintiff stated that the pain was much better.

On January 1, 2014, Plaintiff visited Dr. Practath complaints otough and congestion

that had persisted for two weeks. She reported alsarat, some facial pssure, and dental pain.
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Plaintiff had fever and fatigueR?laintiff was diagnosed with rmuisitis and she was prescribed
medication.

Plaintiff was seen at Azalea f@opedics on JanuaB0, 2014. She statedat her left knee
was doing great aside from some popping occasiomathin the joint space and that she had
returned to her awities of daily living. Imaging shoed good position and no complications.
Plaintiff arose from her chair without suppartd walked around the room without a limp. The
left knee showed no swelling omigerness and Plaintiff could fulgxtend her knee. Dr. Garrett
opined that Plaintiff was makingood progress. Plaintiff was instted to continue her regular
routine and to exercise.

On March 24, 2014, Plaintiff visited Dr. Proctar Trinity Mother Frances for a check up
on her conditions. Plaintiff denied symptomsgpertension and hyperlipdia, but she reported
some neuropathic issues, believed to be rlaieher diabetes. Shep@ted no cardiovascular
symptoms. Plaintiff stated thahe was experiencing major isswath motivation. Dr. Proctor’s
examination of Plaintiff was unremarkable ihcategories aside frotmer weight at 230 pounds.
She was continued on all current medications. In addition, she was started on Neurontin for
neuropathy.

Plaintiff testified at her hearing beforeetALJ on February 7, 2014. She testified that she
had not worked at all since April 2010 when she left her job as a claim clerk in the Cherokee
County tax office. While working d@he tax office, Plaitiff's duties includedegistering vehicles.
Plaintiff testified that she codiino longer stand on her feet, Haad legs, suffered from a great
amount of depression, and had a bad memory.

Plaintiff testified about her kiory of knee problems. Her j@ls a claim clerk had required

her to stand up and sit down a lot. She statedtthais this movement that led to a torn meniscus
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in her left knee forcing her to ha it scoped in 2004. Pr&iff testified thatshe experienced pain
during walking, causing her to utilize a walking prtbr to her 2013 left knee replacement surgery.
Following this surgery, Plaintifidbandoned the walking aid though sl still feel a little pain.
She testified that her doctor told her this vebbke normal for a time after the surgery. Plaintiff
stated that she could now stand in one plac&fominutes before her &as and hips began to
hurt.

When asked about her depression, Plaintififtedtthat she was cuently taking Prozac,
as prescribed by Dr. Proctor, to address theeisSine stated that she originally believed the
medicine was working but she was no longer sRlantiff expressed that she had crying spells,
was afraid of going outside alone, could notlgrough a two-hour movie, experienced problems
with memory, and did not sleep very well. During the testimony, Plaintiff could not name any
symptoms stemming from her heart problems, shet stated that she was taking Aspirin, Lipitor,
Metoprolol, and Lisinopril. When asked abouhet conditions that pclude her from work,
Plaintiff asserted that her diabetes somesicaused her feet to become burning cold.

Plaintiff's husband, Larry White, testified ataititiff’'s hearing. Mr. White stated that he
had been married to Plaintiff for 16 years and wmployed as a machine operator. He testified
that he sometimes has to remind Plaintiff to engagiaily activities suclas getting dressed or
doing the laundry. Mr. White testified that he will $8aintiff begin tasks but then forget to finish
them. Mr. White stated that he sometimesiaeal Plaintiff having trouble walking around and
experiencing pain.

A medical expert, Dr. Murphy, also testifiatl Plaintiff's hearing. Dr. Murphy was read
the recommendations of Dr. Polk during his testi;nm Dr. Polk indicated that Plaintiff could lift

20 pounds occasionally, ten pounds frequently, staddralk for two hours out of an eight hour
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work day, sit for six, occasionally climb ramps, stairs, ladders, scaffolds, balance, stoop, and
occasionally kneel, crouch, and crawl. Dr. |dloy said he would modify this account only to
decrease the weights Plaintiff colifttand encourage her to avoid all ladders, ropes, and scaffolds.
Dr. Murphy further testified tt Plaintiff was at the skentary level of exertion.

A second medical expert, Mr. Bentham, tedtifeg Plaintiff’'s hearing. The ALJ read Dr.
Curtis’ evaluation stating that Plaintiff ceulunderstand, remember, and carry out detailed
instructions, make detailed dsns, concentrate for #nded periods, intecawith co-workers
and supervisors, and respond appropriately to changes in the work setting. Mr. Bentham testified
that he would modify this to adjust to heioplems with pace, conceation, and persistence,
though clarifying that Plaintiff would still maintathe capacity to perform simple work. Mr.
Bentham stated that he would not inclaohy social limitations on Plaintiff.

A vocational expert, Mr. Bowden, also testifegdPlaintiff's hearingMr. Bowden testified
that Plaintiff last worked as a claim clerk, whiwds an SVP of 4 and ismmeskilled and sedentary.
This position, however, would requiRdaintiff to be on her feet &ast two hours in an eight hour
work day answering questions and talking to individ@a&the desk. Prior to this position, Plaintiff
worked as a seamstress in the manufactwsetgng, unskilled, SVP of 2, and light exertional
requirements. Before that, Plafhivorked as a title clerk foa car dealership, semiskilled, SVP
of 4, and sedentary.

Following this portion of the testimony, Dr. Béain testified again. He expressed that
according to Dr. Curtis’ analysis of Plaintiffeental capacity, Plaintiff is able to understand,
remember, and carry out detailed instructionsker@etailed decisions, concentrate for extended

periods, interact with co-erkers and supervisors, and respondianges in routine. Accordingly,
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Dr. Bentham testified that she would be ableday out detailed, but not complex, instructions.
He believed that Plaintiff could go backHher previous position as a claims clerk.

Mr. Bowden resumed his testimony stating thabider to find out if there is an actual
difficulty for her to resume this work, Plaintiff waliheed to go back to that job for a trial period.
He testified that within five des, it would be clear whether oot she possessed the residual
functional capacity to resume thige of work. Mr. Bowden comntued, expressing @if Plaintiff
could not maintain focus for a dahour test period, she would peecluded from that job and a
competitive work environment.

DISCUSSION AND ANALYSIS

In her brief, Plaintiff asserts two issuts review. Plaintiff alleges that the ALJ’s
credibility finding is contrary to law. Plaintiff submits that the ALJ's finding is inconsistent
because he found her to be honest and sinceralsgefiound her allegations not entirely credible.
Plaintiff additionally argues that the testimonytloé medical expert, DBentham, concerning her
mental limitations is not substantial evidencemurping the ALJ's decisionPlaintiff asserts that
there is a conflict between Dr. Btam'’s opinion that Plaintiff can perform simple work and his
conclusion that Plaintiff could penfm her past, detailed work. Ri&ff also contends that it was
improper for the ALJ to ask Dr. Bentham to opaseto whether Plaintiff could perform her past
work.

Credibility

In his decision, the ALJ considered Plditgi symptoms togethewith the objective

medical evidence within the framework of 0F.R. § 404.1529 and SSR 96-7p. Both 20 C.F.R.

§ 404.1529 and SSR 9647pmphasize that subjective symp® must be supported by some

1 SSR 96-7p was in effect at the time this lawsuais filed. It was later superseded by SSR 16-3p.
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objective medical evidence to suppadisability finding. A claimant’s statements concerning the
intensity, persistence and limiting effects of Bgmptoms will be evaluated by the Commissioner
“in relation to the objective medical evidanand other evidence.” 20 C.F.R. § 404.1529.
Simiarly, SSR 96-7p states that “[n]Jo symptom or combinatisywofptoms can be the basis for
a finding of disability, no matter logenuine the individual’s complaints may appear to be, unless
there are medical signs and laboratory findidgsnonstrating the existence of a medically
determinable physical or mental impairment(st thould reasonably Expected to produce the
symptoms.”

The ALJ employed a two-step process: (1) to determine whether there is an underlying
medically determinable physical or mental impsnt—i.e., an impairment(s) that can be shown
by medically acceptable clinical and laboratory diagnostic techniques—that could reasonably be
expected to produce the claimargan or other symptoms, in theond if that is shown, (2) to
evaluate the intensity, persistence, and limiting effects of Plaintiff’'s symptoms to determine the
extent to which they limither functioning. SSR 96-7p. #f thoroughly considering and
discussing all of the relevant dieal evidence on record regardiPlaintiff’'s physical and mental
impairments and the Plaintiff's statements, theJAloncluded that “the medically determinable
impairments cannot reasonably cause the level of symptoms alleged by the claimhatALJ
evaluated and explained the weight given dohemedical opinion. The ALJ also noted that a
disability determination requires objective nuadi evidence of an impairment that could
reasonably be expected to produce the symgtd'no matter how genuine the individual's
complaints may appear to b&.Plaintiff does not cite any cataw finding that it is improper to

consider a claimant to be honasid sincere, yet find that hetegjations concerng the severity

2 See Administrative Record, ECF 11-3, at *25.
31d. (citing SSR 96-7p).

20



of her limitations is not entirely credible wh considered in campction with the objective
medical evidence. Plaintiff's assertion that #ie) cannot find her to be genuine and sincere, yet
not entirely credible, lacks merit.

In addition, Plaintiff's assexn in her brief that the ALJ ilad to consider her mental
impairments lacks merit. The ALJ's RFC analysis specifically considered the medical evidence
from Dr. Curtis, Dr. Schade, arigr. Bentham, as well as Plaintiff's statements concerning her
daily activities and concentration, persisterand pace. The ALJ'RFC finding addressed
Plaintiff's mental impairments by finding thahe can understand, remember, and carry out
detailed instructions, make detailed decisi@itend and concentraterfextended periods of 2
hours, interact adequately witbworkers and supervisors, andpend adequately to changes in
routine work settings. The Alekplained that he assigned aitation of “moderate” in the area
of concentration, persistenceydapace to limit Plaintiff to detatl work, consistent with Dr.
Bentham'’s opinion.

Medical Expert

Plaintiff next argues thathe ALJ improperly relied on thepinion of Dr. Bentham, a
testifying medical expert. PIdiff asserts that Dr. Bentham’sst@mony was inconsistent and that
the ALJ improperly asked Dr. Bentham to testigncerning whether Pldiff could perform her
past work.

At the hearing, the ALJ asked Dr. Benthametter he agreed with Dr. Curtis’ statement
that Plaintiff can understand, remember, and cauy detailed instretions, make detailed
decisions, concentrate for extended periods, and interact with co-workers and supervisors, and

respond appropriately to changes in the workrggttiThe transcript states “no audible response”
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to the questioA. Dr. Bentham further stated that heest with the rating of Plaintiff's limitations
concerning pace and concentration as modéraféie ALJ then asked Dr. Bentham whether
Plaintiff could do simple wdk, and he responded “ye%.”

Later in the hearing, Dr. Bentham was recallegstify. Plaintiff's counsel stated that she
was confused as to whether his opinion wasRkantiff's mental residudunctional capacity was
limited to simple and asked if Plaintiff coulib detailed and complex tasks. Dr. Bentham
responded by reading Dr. Curtis’ mental RFC that Plaintiff can understand, remember, and carry
out detailed instructions, maketdi#ed decisions, concentrate fextended periods, interact with
co-workers and supervisors, acah respond to changes in routin®r. Bentham testified that
Dr. Curtis’ report reflects that Plaintiff can nppigm work with detaild instructions, but not
complex® When counsel stated that Dr. Bentham jonesly stated Plainffiwould be lowered to
simple, Dr. Bentham stated, “[n]o, | didn’t say th&t.”

Dr. Bentham'’s testimony does not show apimsistency. The record does not show that
he said Plaintiff could only do simple work, ortlyat he responded affirmatively when asked if
Plaintiff could perform simple work. His codosion that Plaintiff could perform work with
detailed instructions is consistenttvand supported by the medical record.

Moreover, while Plaintiff asserts thatwtas improper for the ALJ to ask Dr. Bentham
whether Plaintiff could go back to being a claictexk, his written decisioreveals that he properly

relied upon the vocational expert’s testimony apdion, combined with the medical evidence

4 See Administrative Record, ECF 11-2, at *28.
51d.

61d.

71d. at *31.

81d. at *31-32.

91d. at *32.
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and testimony, to determine that Plaintiff couldfpem her past work. This claim of error lacks
merit.
CONCLUSION
For the reasons above, the ALJ’s findings supported by substantiavidence and the
ALJ applied the correct legal standards. Toenmissioner’s decision should be affirmed and the
complaint should be dismissed. Itis therefore
ORDERED that the the Commissiorig final decision isAFFIRMED and the complaint

is DISMISSED with prejudice.

So ORDERED and SIGNED this 9th day of August, 2017.

K. N(E'COLE MITCHELL\
UNITED STATES MAGISTRATE JUDGE
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