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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION

DONIS DENBY 8§
V. § CIVIL ACTION NO. 6:15¢cv876
WARDEN BOSCO, ET AL. §

MEMORANDUM ADOPTING REPORTAND RECOMMENDATION
OFTHE UNITED STATESMAGISTRATE JUDGE
AND ORDERDENYING PLAINTIFF'S MOTIONS FORINJUNCTIVE RELIEF

The Plaintiff Donis Denby,an inmate of the Texas Departmentof Criminal Justice,
Correctional Institution®ivision proceedingro se, filed this civil rightslawsuitunder 42J).S.C.
§1983complainingof allegeddeprivations of hisonstitutionakights. This Court ordered that the
matterbereferredto the United StatesMagistrateJudge pursuarb 28U.S.C.8636(b)(1) and?3)
and theAmendedOrderfor the Adoption ofLocal Rulesfor the Assignmenif Dutiesto United
States Magistrate Judges. This Report concerns the Plaimidfisnsfor injunctive relief.
|. The Plaintiff's Claims

Denbyclaimsthathewassexuallyassaultedhy amaleofficer namedHunt on July 28, 2015.
Sincethattime, heassertshathehasbeendeniedadequatenedicalcarefor theinjurieshesuffered.
He hasfiled two motionsfor injunctiverelief asking theCourtto orderthathe be providedwith
propermedicalcare, as well asmotionfor a ruling on his requests for injunctive relief.

Denby arguesthat hesuffersfrom internalinjuries and perianalvenousthrombosis,not
merelyhemorrhoidsand that théreatmente hageceivedhasbeen“absolutelyineffective.” He

alsocomplainsthat hesufferedthroat injuries in the alleged assault as well as an eftamture.
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Il. The Report of the Magistrate Judge

The MagistrateJudgeissueda Reporrecommendinghat Denby’s requestsr injunctive
relief be denied,tating hatDenby ofered ony conclusory allegationfiathe faced asubstantial
threatof irreparableharmor that he had aubstantialikelihood of prevailingon the merits. He
pointedto nomedicalevidence of internahjuriesnor anymedicalsupporfor hisclaimsof a throat
injury or afracturedelbow. The MagistrateJudgestatedthat the Court cannot order tmeedical
personnelto acceptDenby’s seli-diagnosis ofconditions which lack supportin the medical
records and that the federal courts are extremely reluctant to order professionalmedical
personneld provide a prisoner with a particular course #atment.

The Magistrate Judge looked toMartinez Report fled in the casewhich included
copiesof Denby’smedicalrecords.Theserecords showhat Denbywas examinedby medical
personnel on July 29, 201%lis blood pressurewas elevated but the remainder of the
examinatiorwas normal.He wastransportedo the EstelleUnit andseenby medicalpersonnel
on July 30, at which time hemadeno complaintsabout havindheensexuallyassaultedWhenhe
arrivedat the ffield Unit four days later, he againatieno @mmplaintsabout a sexual assault.

Sincethen,the medicalrecords show that Denby hasenseenandevaluatedy medical
personnelon numerousoccasionsHe has been diagnosedwith hemorrhoidsand high blood
pressurebut nointernalinjuries were found. X-rays of his elbow provembrmal. He hasbeen
treated withemorrhoidatream,suppositories, Milk of Magnesia, and filsrmpplements.

lIl. Denby’s Objections to the Report

In his objections, Denbgomplainsfirst thatthe MagistrateJudge “ignoreshe evidence
that plaintiff submittedwith his motions' (D.E.’s 30, 36, and 38 theform of medicalrecords,
sick calls, andgrievancesdemonstratinghat plaintiff wasstill being deniecaccesgo medical
dueto securityfailing to escortplaintiff to his medicalappointmentsPlaintiff further contends

that “the court ignoreslearand convincing evidencedim theMartinez Report t cites, that



plaintiff without a doubt haseencontinuously deniedccesso medicalfor his seriousmedical
condition, and thahere vas aclearpatternof denialstll on-going.”

Theonly evidencattachedo docket no. 3@ anaffidavit from Denbyassertinghat heis
being deniednedicalcarefor a “serious undisputejury to my rectum,throat, head, andaight
elbow.” He attachesnaffidavit to docket no. 36tatingthathewassexuallyassaultean July 28,
2015, sustainingjuriesto hisrectum,neck, and head, buthenhesawamedicalprovidernamed
Assavashetold him that hevassufferingfrom hemorrhoidsand gavénim acreamwhich didnot
help. He states that he has repeatedly toldl#iendants that the chosen courstredtmentvas
not effective and onMarch 16, 2016, havas sentto the hospitain Galvestonfor examination
including a colonoscopy and endoscopiowever,hewasdenied pairmedicationsor any kindof
medicaltreatmentandfinally wasreturnedo his unit ofassignmentvithout beingseeratall. He
attachesopiesof sickcall requestshathefiled aswell asaStepOnegrievancavhichwasreturned
unprocessedsredundantTherewasno evidencattachedo plaintiff's motionfor aruling (docket
no. 38).

Denby pointgo anentry by NursePractitionerAssavaon December3, 2015 stating“Gl
referral for hemorrhoidsnot responsiveéo formulary meds,” andto an entry by Assavadated
October 12, 2015n which Denbycomplainedof rectalbleedingsinceJuly 28, painn therectum,
a sore throat, and right elbow paist thattime, Assavadiagnosedhemorrhoidsright elbow pain,
and allerges and prescribethedicationfor him.

Denby goes orto statethat on January5, 2016, hewvas seenin the telemedclinic. A
referenceppearsn the noteo “GradelV hemorrhoidarenotimprovedwith hemorrhoidatream”
but this appeardo be a note of Denby’somplaintratherthantheresultof an examinationThe
examiningmedicalprovider, physician'sissistanferomeRourke statedthathe would schedulea
colonoscopy an&8GD (esophagogastroduodenoscopy, or upper endoscopy). Denbytaaghes
hasmetall of thefactorsnecessarjor injunctiverelief andthatthemedicalconditions ofwhichhe

complainsare notmerelyselfdiagnoses but have bedacumentedh the record.



IV. Discussion

The prerequisitedor a preliminary injunction are: (1) the substantial likelihoothat the
moving party will prevail on themerits;(2) asubstantiathreatthatthe movingparty will suffer
irreparableanjury if the injunctionis not granted; (3) thiareatenedhjury outweighghethreatened
harm the injunctiomay do to the nonrmovant;and (4) the granting @he preliminaryinjunction
will notdis-servethe publicinterest.Libertarian Party of Texasv. Fainter, 741 F.2d 728, 72%th
Cir. 1984).Preliminaryinjunctivereliefis not granted unleskemovantclearlycarriesthe onerous
burden ofpersuasiorasto all of theelementsUnited Sates v. Jefferson County, 720F.2d 1511,
1519(5th Cir. 1983). Conclusory allegatiomse not sufficientto showentitlementto injunctive
relief. Lakedreamsv. Taylor, 932 F.2d 1103, 1007 (5th Cir. 1991).

Although Denbycomplainghat he'hasbeencontinuouslydeniedaccess$o medicalfor his
seriousmedicalcondition” andthereis “a clearpatternof denial,” therecordsshow thain fact, he
has seenmedical personnel omumerousoccasions and hagceiveda substantialamountof
treatmentHe complains thathis treatmenthas nobeenaseffectiveashe would haveliked, but
thisallegationdoes not show that Denby hasudostantialikelihood of succes®n themeritsof his
claimbecauselisagreemenr dissatisfactiorwith the medical treatmerrovided does not show
deliberate indifference to serioosedicalneedsGobert v. Caldwell, 463 F.3d 339, 34¢bth Cir.
2006).

Nor has Denby shown substantiathreatof irreparablanjury if the requestednjunctive
reliefis not grantedHeis receivingtreatmentor his diagnosedilmentsand the Court canntsue
an orderinstructing professionalmedicalpersonnelo alter their diagnosedo fit the conditions
Denby believes hieas. See Westlakev. Lucas, 537 F.2d 857, 860 n(6th Cir. 1976)(federalcourts
are“generallyreluctantto secondguesamedicaljudgments;”) Parhamv. Johnson, 126 F.3d454,
458 (3rd Cir. 1997) (federal courtswill disavow any attemptto secondguessthe propriety or
adequacyof a particular course oftreatmentwhich remainsa question of sound professional

judgment). Denby’sdisagreementr dissatisfactiorwith the treatmenthe hageceiveddoes not
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show asubstantiathreatof irreparablanjury. While he assertghatall of his claimedconditions
havebeendocumentedn the medicalrecords the MagistrateJudgecorrectly concludedhatthis
was not the case.

Denby’s objectionslsoasserthatgrantinghis requestor injunctiverelief would not dis-
servethe publicinterestbecauséit is clearthatplaintiff is being denied adequateedical car¢o
a seriousand worseningmedical condition and that hés being madeto suffer wanton and
unnecessarinfliction of pain and sufferingit would not servethe public interestto allow this
blatantand continuous denial @dequatanedicalcare,public societyand the courts have long
opined that prison officialsustprovidemedicalcare to an offendermedicalcondition.”

As the Magistrate Judge properlydetermined,the public interest requiresthat only
extraordinarycircumstancesould justify a federal court ordering professiomeddicalpersonnel
to provide a prisonewith a paticular course ofreatment.Denby has plainlyailed to showsuch
extraordinarycircumstancesyhile he complainsof a“blatantand continuous denial of adequate
medicalcare,”themedicalrecordseliethis contention.SeeSewart v. Murphy, 174F.3d530,534
(5th Cir. 1999). Denby has not shown that leguestednjunctiverelief would not disservethe
public interest. His objections are withaueérit.

V. Conclusion

TheCourthasconducted aarefuldenovoreviewof those portions of thdagistrateJudge’s
proposed findings angcommendationt® which thePlaintiff objected.See 28U.S.C.8636(b)(1)
(district judge shall “make a de novo determinationof those portions of the report specified
proposed findings aecommendationt which objectionis made.”) Uponsuchde novo review,
the Courthasdeterminedthat the Report othe MagistrateJudgeis correctandthe Plaintiff’s
objections are withounerit. It is accordingly

ORDERED that thePlaintiff's objectionsare overruled and the Report of tMagistrate
Judge (docket no. 44) ADOPTED as the opinion of the District Courtt is further



ORDERED thatthePlaintiff’'s motionsfor injunctiverelief (docket no.’s 30 an@6) are
DENIED. Finally, itis
ORDERED that thePlaintiff's motionfor aruling on hismotionfor atemporaryestraining

order (docket no. 38) BENIED asmoot.

So ORDERED and SIGNED this 9 day of January, 2017.
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Ron Clark, United States District Judge
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