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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION

ALVINO MENDOZA JR. 8§

V. 8§ CIVIL ACTION NO. 6:16¢cv394
MEDICAL DEPARTMENT OF UNIT, 8§

ET AL.

MEMORANDUM ADOPTING REPORTAND RECOMMENDATION
OFTHE UNITED STATESMAGISTRATE JUDGE
AND ENTERINGFINAL JUDGMENT

The Plaintiff Alvino Mendoza,proceedingoro sg, filed this civil rights lawsuitunder 42
U.S.C.81983complainingof allegedviolationsof her constitutionalights. This Courtreferredthe
caseto the United StatesMagistrateJudge pursuarb 28 U.S.C. 8636(b)(1) and (3) and the
AmendedOrderfor the Adoption ofLocal Rulesfor the Assignmentof Dutiesto United States
Magistrate Judges.
|. Background

Mendozacomplainedhat onMarch 22, 2016, hevasseenby the unit doctobecausef a
swollentesticle. He wassentto thelocal hospitalfor asonogramyhich showedaninfection. The
hospital doctor orderetthireedifferentprescriptions and the nurg#d him to take themedications
as ordered.

Oncehearrivedbackon the unit, however, theadnurserefusedviendozawo of thethree
medicationshe was ordered.In a copy ofan unprocesse®tep One grievanceattachedto the
complaint,Mendozastatedhatthenursetold him he could have thantibioticbut not the othemo
medications.Mendozastatedthatthe grievanceprocedurenvasstill in processat thetime hefiled

his lawsuit.
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II. The Report of the Magistrate Judge

After reviewof the pleadings, thélagistrateJudgassueda Reportecommendinghat the
lawsuit be dismissedfor failure to exhaustadministrativeremedies.The Magistrate Judge
determinedhat prefiling exhaustionis mandatoryanddistrict courtslack discretionto excusea
prisoner’s failure to exhauatiministrativeremediegrior to filing thelawsuit. Gonzalez v. Seal,
702 F.3d 785, 78&th Cir. 2012). Wherethefailureto exhausts clearonthefaceof thecomplaint,
thedistrict courtmaydismissthelawsuitwithout requiringanansweifrom theDefendants Dillon
v. Rogers, 596 F.3d 260, 272 n.3 (5th Cir. 2010).

TheMagistrateJudgeobservedhat Mendozaffirmatively statedhat he had natompleted
theexhaustionprocessat thetime hefiled thelawsuit. See Johnson v. Johnson, 385F.3d503,515
(5th Cir. 2004) (both stepsof the TDCJ grievanceprocessmust be completedto exhaust
admnistrativeemedies).Thus, theMagistrateJudgedeterminedhat Mendoza’sawsuitshouldbe
dismissedvithout prejudice.

In responsédo the MagistrateJudge’sReport,Mendozédfiled a“supplemento complaint”
(docket no. 9whichwill be construedh theinterestof justiceasobjectiongo the ReportIn these
objections, Mendozsatateghat he has nowompletedhe exhaustioprocessattaching copies of
his StepOneandStepTwo grievances.The StepTwo grievancaesponsés datedMay 27, 2016,
which is over anonthafter the lawsuit was signed.

I1. Discussion

TheFifth Circuit has held a®llows:

[Dlistrict courts have ndiscretionto excuseaprisoner'dailureto properly exhaust

the prisongrievanceprocesdeforefiling their complaint.it is irrelevantwhether

exhaustionis achievedduring thefederal proceeding.Prefiling exhaustionis

mandatoryand thecasemustbedismissedf availableadministrativeemediesvere

not exhausted.

Gonzalez v. Seal, 702F.3d 785, 788(5th Cir. 2012). The recordin this caseshows and

Mendoza’'sobjections acknowledge thia¢ did not completethe exhaustioprocessrior to filing

hislawsuit. While hemayhavecompletedheexhaustiorprocesafterfiling thelawsuit,theFifth



Circuit statedthatthisis irrelevant;the casemustbedismissedf availableadministrativeemedies
werenotexhaustegbriortofiling thelawsuit. TheMagistrateJudge properlyecommendethatthe
lawsuit bedismissedvithout prejudice, and Mendoza’s objections are witmoeitit.
V. Conclusion

TheCourthasconducted aarefuldenovoreviewof those portions of thdagistrateJudge’s
proposed findings angécommendation® which thePlaintiff objected.See 28U.S.C.8636(b)(1)
(District Judgeshall “make a de novo determinationof thoseportionsof the report ospecified
proposed findings alecommendationt® which objectionis made.”) Uponsuchde novo review,
the Courthasdeterminedthat the Report ofhe MagistrateJudgeis correctandthe Plaintiff's
objections are withounerit. It is accordingly

ORDERED that thePlaintiff's objectionsare overruled and the Report of tMagistrate
Judge (docket no. 7) BDOPTED as the opinion of the District Courlt is further

ORDERED that the abovetyledcivil actionis DISMISSED WITHOUT PREJUDICE
for failure to exhastadministrativeeemedies.It is further

ORDERED that any an@ll motionswhichmaybe pendingn this civil actionarehereby

DENIED.

So ORDERED and SIGNED this 2 day of June, 2017.

y/ 4

Ron Clark, United States District Judge
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