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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

TYLER DIVISION

ROGER HAWES#712549 8

VS. § QVIL ACTION NO. 6:16¢cv442
(Consolidated with 6:16cv1313)

WILLIAM STEPHENS, ET AL. 8

ORDER OF DISMISSAL

Plaintiff Roger Hawes, an inmate confinieadhe Texas prison system, proceedmng
se, filed the abovestyled and numbered civil rights lawspiirsuant to 42 U.S.C. § 198Bhe
parties filed crossnotions for summary judgmenthe complaintand the motionavere
referred to United States Magistrate Judfghn D. Love, who issued a Report and
Recommendatio(Dkt. #91) concluding that the Defendants’ motions for summary judgment
should be granteaindthe case should be dismissktt. Haweshas filed objections (Dkt.9%).

Facts of the Case

The original complaint was filed on May 18, 2016. (Dkt. #\). Hawes amended
complaint, the operative pleading in this case, was filed on November 21, 2016. (Dkt. #24).
Mr. Hawes’ claims aose from the December 11, 20t6llection of a $10@0annual, medical
co-payment from his Inmate Trust Fund Account (ITFA) by the Texas Depargh€niminal
Justice (TDCJ). He alledethat the monies in his ITFA are derived from Veterans’
Administration (VA) benefitsMr. Hawesclaims thathe money in his ITFAre exempt from

levy or garnishment under federal Ipursuant to Title 38 U.S.C. § 5301.
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Mr. Hawesstatedhatin December 2015, he was deprived of $100.00 pursuant to Tex.
Gov't Code § 501.104, which provides for a $100&thual, medical cepaymentfrom
inmates He asseedthat his sole source of income is from VA benefits. As a rddultiawes
assertedhat hesuffered financial hardship and emotional distress, including being deprived
of the ability to purchase items necessary to supplement his diet, obsigyeeisdioly days,
and maintain personal hygiene. He compdiimat Defendants Stephens and Livirgstailed
to implement institutional policies to identify prisoners who received fundswece exempt
from levy or garnishment, and that Defendant Pace failed tpedsoand thoroughly
investigate his grievances.

Mr. Hawesalso complainedhat he fil&l grievances buthat the TDCJ grievance
process is grossly inadequate and fails to provide any meaningful resolutioisarfepr
grievancesHe asserted thaibnrmeaningful investigation is conductadd that lhe grievance
process dengehim due process becausévirtually precludes access to any recourse ttue
financial hardships and burdens.”

FurthermoreMr. Hawesassertedhat Defendants engaged in a conspiracy to convert
funds belonging to him and hawbereby committed theftHe theorized thativingston and
Stephens have budgetary responsibility for TDCJ and, as such, they derived a fpersona
benefit” from unlawfully transferrinylr. Hawes money in that they received houses, salaries,
and other benefits from the agency based on their fiscal perfoexdn Hawesarguedhat
the theft of his property violated federal law because it involved propersféreed through

the mail or through federal wire transfer of U.S. Treasury funds.



Mr. Hawesclaimedthat Defendant Pace has a duty to investigate grievancesroory
medical issues, but in December 2015, she disregarded this duty and “subjectedl tplaintif
prolonged process to recover his property for the mediephgment she personally imposed
upon him for medical services rendered.” She disregarded 38 U.S.C. 8§ 5301 and relidd instea
on Tex. Gov't Code. § 501.014, causing him to suffer financial hardship and emotional
distress. He also statéhat he has been unable to obtain medical care becaoaarie afford
to be subjected to any additional medical fees or prolonged deprivatian\oAtienefits Mr.
Hawesstatal that Defendant Pace was previously sued in state court for wrongly ctinfisca
funds but @l not indicate the outcome of this state lawsuit. He furtherdsthieg Pace’s
admiristrative duties include authorizing the deductions of medical co-payments ctutime re
of wrongfully confiscated funds and that Pace failed to identify the source of funds in his
account before taking them.

Mr. Hawesrequeted that Livingston and Stephens or their agentgl)eordered to
stop taking money frorvir. Hawes account until it is established that he has another source
of income (2) that TDCJ be ordered to create a policy and plan to identify prisoners who
receive VA benefits and exempt those funmdsiflevy or garnishmepand(3) that thirdparty
oversight of prisoner grievances by an independent review committee besbsthlblir.
Hawesrequestedieclaratory relief, restoration of his $100.00, and compensatory damages of
$2,000.00.

Report and Recommadation

After a review of the pleadings, each parties’ summary judgmestiors and

responsesand the competent summary judgment evidedgdge Loveconcluded that the
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funds from Mr. Hawes’ Altra Federal Credit Union Account that were dejpasite hisITFA
were not protected by 38 U.S.C. § 5301. After applying the-baak method of 31 C.F.R. §
212 to Mr. Hawes’ TFA, Judge Love found that not all moniesMr. Hawes’ ITFAwere
protected funds at the time of tbellection of the $100.060-payment byfDCJ. Judge Love
also found that TDCJ had a procedure in place to identify VA benefits depositedniatiz In
Trust Fund Accounts so thegrtainfunds were protected.

Judge Love concluded that Mr. Hawes’ due process rights were not violated as TDCJ
had giverhim proper notice of the annuahedical cepaymentSee Morrisv. Livingston, 739
F.3d 740 74%0 (5th Cir.),cert denied, 134 S. Ct. 2734 (2014The Magistrate Judge also
determined that $177.81 in Mr. Hawe¥HA wasnot shielé&édby 38 U.S.C§ 5301athe time
the$100.00annualmedical cepayment was collected; thus, no due process violation occurred.
Judge Love concluded that 31 C.F.R. 8 212 does not create a private cause of action, and thus,
an institution cannot be sued for an alleged due procesgioiofor failing to strictly comply
with the notice requementsof the RegulationJudge Love also determined that TDCJ was
not a “financial institution” as defined by 31 C.F.R. § 212.

Moreover,Judge Love also found thr. Hawes’ failed to establish the neceagsa
elements of hislue proess,conspiracy, theft, mail and wire fraud, denial of grievanaed
inadequate grievance system claims. Judge Love detetthatthe Defendants were entitled
to qualified immunity in their individual capacitiedudge Loveconcluded thaDefendants’
motions for summary judgment should be granted andMihaHawes’ crossnotionsfor
summary judgment should be denied. Judge Love ultimegeymmendedhat Mr. Hawes’

complaint should be dismissed. Mr. Hawes has filed objections.
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Objections

Mr. Hawesfirst complains that the Magistrate Judge erred in relying?anvis v.
Crosby, 2006 WL 1836034 (N.D. Fla. June 30, 2006), asserting~tirats conflicts with the
plain language of 38 U.S.C. § 5301(dpon reviewing the Report, there is no indication that
the Magistrate Judge actually relied Buarvis in reaching his conclusions. There are two
instances in which the Magistrate Judge sets out the Defendants’ arguneeniraetoPurvis
in the Report but there is no conclusion or recommendation set out by the Magistige
attributable tdPurvis. This objection is not sustained.

Mr. Haweschallenges the faingsthat: (1) monies deposited from an outside account
into his ITFA are not exemped from garnishmeniand (2) that monies from VA benefits
directdeposited into his ITFA lose their exempt status after an approximaday6fime
period. The Magistrate Judge clearly stated that he relied on Title 31 C.F.R. Pant 212
reaching his conclusions and recommendations regarding these issues. MridHeovesct
that the language contained in 38 U.S.C. 8§ 5301(a) is not necessarily reflected ilrRBEBC.F.
212; however, the federal regulation provides instruction as to how mohdyewarnishd
from an account containing monies protected by 38 U.S.C. § 5301(a), such as, VA benefits.

In his ObjectionsMr. Hawes isnow challenging the application of 31 C.F.R. § 212 to
the facts of his case by claiming that the fedeeglulation’s langage or procedures are
inapposite to the language or intent of 38 U.S.C. § 5301(a). That objection iederkdksues
raised for the first time in objections to the Report of the MagistratgeJare not properly
before the District CourtJnited Statesv. Armstrong, 951 F.2d 626, 630 (5th Cir. 1992ypit

v. Whitely, 28 F.3d 532, 535 n.5 (5th Cir. 1994he Magistrate Judge issued@rder(Dkt.
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#69) on August 8, 2018, placing the parties on notice of the Magistrate Judge’s intention to
apply 31 C.F.R § 212 to this case and instructing the partiesbreefeheir factual and legal
arguments in light of the federal regulations. If Mr. Hawes had acti to the application

of 31 C.F.R. 8§ 212 to the facts or legal arguments pertaining to his case, thabolsfectid

have been raised in his response to the Order. In his Second Motion for Summary Judgment
(Dkt. #74)—his putative response to the OrdeMr. Hawes raises a due process argument
under 31 C.F.R. 8§ 212 bueitherchallengs the Magistrate Judge’s intention to apfihe

federal regulation, namisesany argument claiming that the federal regulation is inap@ to

the statute. This objection is overruled.

For purposes of his 31 C.F.R. § 212 due process argument, Mr. Hawes objects that the
Magistrate Judge found that TDCJ is not a financial institution. Mr. Hametends that the
Magistrate Judge cannot apply the federal regulation to his case in the abderdiagthat
TDCJ is a financial institution. Thesetwo issues are not synonymoug.he purpose of 31
C.F.R. 8§ 212 is to provide guidelines for when a garnishment order is received for an account
into which federal beneffiayments have been directly deposited. (Dkt. #69, pSiage Mr.

Hawes’ VA benefits were directly depositedarmis ITFA, 31 C.F.R. 8§ 212 is applicable to
determine which monies are protected and not subject to garnishment, levy or other lega
process.

Moreover, 31 C.F.R. 8 212 defines “financial institution” ‘e bank, savings
association, credit union, or other entity charged under Federal or State law to eni&ge i
business of banking(Dkt. #69, p.16)Mr. Hawes failed to present any summargigment

evidence that TDCi% orwas engaged in the “business of banking.” Mr. Hawes does cite to
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Texas Government Cod493.0087(a) regarding where TDCJ may Halwtlsand the types
of funds that TDCJ may holoh behalf ofan inmate (Dkt. #97, p. 8). Thetate statute does
not acknowledge or give authority to TDCJ to “engage in the business of bahkmplawes’
objection is overruled.

Mr. Hawes challenges the conclusion that the only funds directly depositedbysthe
Treasury on behalf of a benedigency are protected. Mr. Hawes raises the objestwaral
times more specifically his objectionsconcernthe fundsdepositedrom his Altra Federal
Credit Union account. In the Guidelines to 31 C.F.R. § 212, a benefit payment is defiaed as
federal baefit payment paid by direct deposit to an account.” (Dkt. #69, pTitk 31 C.F.R.

§ 212.5(cepecificallyuses the languada benefit agency deposit[ing] a benefit payment into
the account.” (Dkt. #69, p. 6 he Guidelnes to 31 C.F.R. 8§ 21&Iso states thdtthese
guidelines apply only to Federal béitepaid electronically via the ACHAutomated Clearing
House] Financial ingtutions are notesponsibldor examining accounts to ideiyt Federal
berefits paid by Treasury cheCKDkt. #69,p. 16).The plan meaning of the language of the
Regulaion and the Guidelineflect that a payment made by an gnbither than the benefit
agency does not qualify for protectiandif the funds ae not directdeposited by the befie
agency, the fundare not protected.his objection is overruled.

Mr. Hawes advocates that all funds deposited into hiAISRould be protected
including the fundstransferredoy Mr. Hawesfrom his outsile Altra FederdaCredit Union
(FCU) account,by check to hisITFA. In his motiors for summary judgmentMr. Hawes
asserted thaall funds inhis Altra FCU accountvere soléy from VA benefit depositsand

thus protected frmm garnshment. Mr. Hawes did attach an affidaixhibit Fto his Second
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Motion for Sunmary JudgmeniDkt. #741, pp. 6768), anda copy of an unsigned letter, dated
August 23, 2016, addressed‘iWhom it may conceri,with a stamped name and address of
Altra Federal Credit Union and a notary stamp at the bettas Exhibit Fto his Partial
Motion for Summary Judgmer{Dkt. #486) andas Exhibit Bto his Secad Motion for
Summary JudgmeniDkt. #741, p.7). The affidavit and the unsigned letter purport to address
the nature of his deposits froms Altra FCU account to his ITFAWhile thae are some
evidertiary issues with his summary judgment evidence on this point, the true issuweither
the depositdrom the Altra FCUare potectedfrom garnishmentn the ITFA once the
regulatons of 31 C.F.R. § 21&re appliedTheanswer is no. The plain language of 31 C.F.R.
8 212is clear that only funds which are direct deposited by the beneficgmto the subject
accountare protectedVir. Hawes objection is overruled.

Mr. Hawesalsochallenges the Magistrate Jutigiapplication of the loekack méhod
to his ITFA. Mr. Hawes complains that the Magistrate Judge did not cornsgleommissary
purchaseof $78.65 that wagntered on December 11, 2015, when applying the-baak
method.The Magisrate Judgexplained: Using the lookback method as described in the
Guidelines to 31 C.F.Rg 212,and treating the December 11, 20$800.00medical ce
paymentfee as the date of the triggering garnishment ortier peceding date to December
11, 2015 is December 10, 201%Dkt. #91, p. 25). As the commissary poasewas dated
December 11, 2015, the Magistrate Judge did not err in stating that on December 10, 2015,
Mr. Hawes had maccount balance of $444.12 (Dkt. #88-1, p. 5). The court does notdind th
the MagistrateJudge incorrectly applied the loddack method as described in ti@&uidelines

to 31 C.F.R. § 212Mr. Hawes$objection is overruled.
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Mr. Hawes raise for the irst time Administrative Directive 06.08—purpaedly a
TDCJ policy regrding the collection of funds from inmate trust fund accouigscomplains
that the Maistrate Judge did not take thuslicy into consideration when applying the leok
backmethod of 31 C.F.R§ 212 ad reaching a conclusion as to what fundsretsailable
after the exempted amount was determined. First, the Magistrate Wwadg®ot required to
examine how a state policy applied in tlscumsance as theliscussionconcerns the
application of a federal reguiah to federal statutory law. Secondlyhig objection is
foreclosed As mentiored, issues raised for the first time in objections to the Report of the
Magistrate Judge are not properly beforedisérict court. Armstrong, 951 F.2dat 630 Cupit,

28 F.3dat 535 n.5. This objection isithout merit.

Mr. Hawes complainthathe disagrees with the Magyjiate Judgs analysis regarding
his due process claims. Mr. Hawes cites a deatmlfy habeascorpus caseRivera v.
Quarterman, 505 F.3d 349 (2007)egarding how muchmeanindgul due process he should
have received pertaining to the deprivation of himims.He further complains that the inmate
grievance system does not provide adequate due process.

Not every situation alls for a predprivation hearing:[D Jue process is figble ard
calls for such procedural protections as the particular situation derhktwisissey v. Brewer,
408 U.S. 471, 481 (19724 state actdis unauthorized deprivation of an inmatgrison
account funds-be it negligent or inéntional—‘des not constitute a&iolation of the
procedural regirements of theDue Process Clause of the Fourteenth Amendment if a
meaningful pstdeprivation remedy for the Iess awailable?” Washington v. Collier, 747 F.

App’'x 221, 222 (5th Cir2018) (citingHudson v. Palmer, 468 U.S. 517, 533 (1984Because
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Mr. Hawes was affated an adequate pedtprivation remedy for theollectionof the$100.00
medi@l copaymentfrom his inmate trust accoumo actionale violaton of his due process
rights has occurred. AlthoudWr. Hawes is disatisfied with the response he received from his
grievanceshis due process rightgerestill not vidated.This objection is overruled.
Conclusion
The Report of the Magistrate Judge, which contaisptoposed findings of fact and
recommendations for the disposition of such action, has been presented forratiosidand
having made de novo review of the objections raised bjr. Hawesto the Report, theourt
is of the opinion that the findings and conclusions of the Magistrate Judge ace, cord¥r.
Hawes objections are without meritherefore thecourtadopts the findings and conclusions
of the Magistrate Judge as the findings and conclusions of the court. It idiagbor
ORDERED that the complaint iBISMISSED. It is finally

ORDERED that d motions not previously ruled on aBENIED.

So ORDERED and SIGNED March 19, 2019.

y/ A

Ron Clark, Senior District Judge
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