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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION

TRACEY MURPHY #835047 8§
V. § CIVIL ACTION NO. 6:16¢cv1006
MELVIN MASSENBURGE, ET AL. §

MEMORANDUM ADOPTING REPORTAND RECOMMENDATION
OFTHE UNITED STATESMAGISTRATE JUDGE
AND ENTERINGFINAL JUDGMENT

The Plaintiff TraceyMurphy, proceedingro seg filed this civil rightslawsuit under 42
U.S.C.81983complainingof allegedviolationsof his constitutional rightsThis Court orderedhat
thecasebereferredto the United StatedMagistrateJudge pursuamb 28U.S.C.8636(b)(1) and3)
and the Amende@rderfor the Adoption ofLocal Rulesfor the Assignmentof Dutiesto United
StatedMagistrateJudges.The namedDefendantareOfficer Melvin Massenburgandthe Texas
Departmentf Criminal Justice.

I. The Plaintiff's Claims and the Magistrate Judge’s Report

Murphy complainsof an incidentwhich occurredon April 18, 2016at the Beto Unit of
TDCJ,in which heclaimsthatexcessivdorcewasusedagainsthim and heeceivedadisciplinary
casein retaliationfor reportingthe use oforce. Murphy acknowledges thae hasfiled at least
threeprevioudawsuitsor appealsvhichweredismissedasfrivolous orfor failure to stateaclaim
uponwhich relief may be grantedSee Murphyw. Greenway et al., civil actionno. 1:04cv85
(N.D.Tex.,May 28, 2004)statingthat Murphy hashreestrikes).As aresult,Murphyis subject
to thethreestrikesbar of 28U.S.C.81915(g) which provides that a prisonarho hasfiled atleast
threepreviouslawsuitsor appealsvhich havebeendismissedasfrivolous or for failure to statea

claim cannot proceed under threforma pauperisstatuteunlesshe shows thateis in imminent
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danger of serious physicadjury asof thetime of thefiling of thelawsuit or appeal Bafiosv.
O'Guin, 144 F.3d 883, 885 (5th Cir. 1998).

Allegations ofpastharm do nosufficeto demonstratémminentdangeryather,theharm
mustbe imminent or occurringat the time the complaints filed, andthe exceptionrefersto a
genuineemergencyheretime is pressingHeimermarw. Litscher, 337 F.3d 781, 78Z7th Cir.
2003);seealso Abdul-Akbarv. McKelvig 239F.3d307, 3153rd Cir. 2001)(allegationsf having
beensprayedvith pepper spraygombinedwith aclaimthatprisonofficials engagedh “continuing
harassmenfplotsto hurt orkill him, and otheforms of retaliation,”failed to sufficiently allege
imminentdanger).Murphy’slawsuitallegedonly pastharms notimminentdanger, and thuailed
to meettherequirementf the statute.

Although Murphyallegedin hiscomplaintandin aseparatenotionfor leaveto proceedn
forma pauperisunder imminent dangerthat he sufferedfrom depression, paniattacks,and
nightmaresasaresultof theincident, theMagistrateJudge concluded thtteseallegationgdid not
showimminentdanger of serious physical injuiting Lylesv. Dretke civil actionno.6:08cv382,
2009U.S.Dist.LEXIS 20849, 2009VL 722076 (E.D.TexMarch16, 2009)Caltonv. Wright, civil
actionno. 6:14cv212, 2014.S.Dist. LEXIS 73831, 2014VL 2300436 (E.D.TexApril 15, 2014),
and Beasleyv. Holman civil action no. 6:10cv660, 201U.S. Dist. LEXIS 74576, 2011WL
2690128 (E.D.Tex., July 11, 2011) (order denyiagonsideration)The MagistrateJudgealso
rejectedMurphy’s equal protection anaccesso courtschallengego the constitutionality of
81915(g),statingthatthe Fifth Circuit hasalreadyheld thestatuteconstitutional orthesebases.
Carson v. Johnsqri12 F.3d 818, 821 (5th Cir. 1997).

TheMagistrateJudgehereforaecommendethatMurphy’sapplicationfor leaveto proceed
in formapauperise denied and that Murphyawsuitbedismissedvith prejudiceasto therefiling
of anothelin formapauperislawsuitraisingthe same claimshut withoutprejudiceto therefiling
of his lawsuit without seekingin forma pauperisstatusand uporpaymentof the full filing fee.

However,should Murphy payhefull filing feeof $400.00within 15 daysafterthedateof entryof



dismissalthe MagistrateJudgerecommendethat he ballowedto proceedasthough thdull fee
had been paid from the outset.
ll. The Plaintiff’'s Objections

After re-statinghisclaims,Murphy’s objection$o theMagistrateJudge’s Repodrguethat
heis “clearly underimminentdanger of serioughysicalinjury.” He statesthat heis now housed
on the EstelleUnit andwas assaultedhereon August 24, 201@fter the filing of the lawsuit.
Murphy arguesthat “the resultof this useof forceis a continuingfactor of imminentdanger of
serious physicahjury while housedn the TexasDepartmenbf Criminal Justice for the lawsuits
being filed.”

Murphy further argues that tifectthestatutedoes notimposeadirectimplicationof what
type ofharmor imminentdangerof seriousphysicalinjury” violateshis right of accesgo court.
He contends thgtastharmsareevidence ofvhetheror notthereis arealandimmediatethreatof
repeatednjury andstatesthat he fearsbeingharmedor killed by TDCJ officers, placinghim in
imminentdanger.

I1l. Discussion

TheFifth Circuit hasheldthatto avoid the bar of §81915(g) céaimof imminentdangemust
relateto theallegationsof thecomplaint. Juddv. FederalElectionCommission311F.App’x 730,
2009 U.S. App. LEXIS 3464, 2009WL 423966(5th Cir., February20, 2009) (allegationthat
prisonerwasin imminentdangerasaresultof hismedicalcondition and fronother prisoners did
not relateto the claimsforming the basisof hislawsuitand thuglid not invoke the exceptioto
§1915(q)).

Murphy offers nothingto showthatanincidentoccurring in August of 2016 at the Estelle
Unit wasin anyway relatedto the incidentwvhich occurredn April of 2016atthe BetoUnit, over
100milesaway. Stinev. FederalBureau of Prisons Designation aBéntenc&omputatiorinit,
571 F.App’x 352, 2014J.S. App. LEXIS 10977 (5th Cir., June 12, 2014jrejectingclaim of

imminentdangebecausé¢he prisoneftfailed to plausiblypleadany connectiobetweerthealleged



imminent dangerin Colorado and higlaims against theBOP defendantsn Texas”); seealso
McClurev. Livingston civil actionno.5:12cv562012U.S.Dist. LEXIS 169406 2012WL 5987408
(E.D.Tex.NovemberR9, 2012)incidentoccurringonWynneUnit of TDCJdid notshowimminent
dangewith regardto claimsoccurringat the Telford Unit monthsbeforethecomplaintwasfiled);

Quickv. Andersoncivil actionno. 3:06cv2096, 2008.S.Dist. LEXIS 89993, 2006VL 3626968
(N.D.Tex., Decemberl3, 2006)(plaintiff's claims arosein the Hunt CountyJail but hewas
transferredo theStilesUnit of TDCJpriortofiling thelawsuit;becauséewasno longematthejail,

hewasnot undeimminentdanger of serious physidajury with respecto theclaimsallegedin

thecomplaint). Murphy’sreferencdo anincidentat the EstelleUnit doesnot show that hevasin

imminentdanger oseriousphysical injuryatthetime of thefiling of thelawsuit,someseverweeks
earlier at a different unit. This objection is withoogrit.

Murphy alsoallegesthat heis in “constantdanger” and the use fifrce at the EstelleUnit
is a “continuingfactor” showingimminentdanger of serious physidajury while housedn TDCJ
for thelawsuitsbeingfiled. Prisonersannoexempthemselvesromthe operation of 81915(g) by
claimingthat theyarein imminentdangerat all timesand undeall circumstancesSee Caltorv.
Wright, civil actionno. 6:12cv344, 2010.S.Dist. LEXIS 107329, 2012VL 3135682 (E.D.Tex.,
June 29, 2012Report adopted &012U.S. Dist. LEXIS 107324, 2012VL 3135675 (E.D.Tex.,
August 1, 2012, appedismissed)¢iting Abdul-Akbar 239F.3dat 315; Althousev. Murray, civil
actionno. 6:11cv608, 201W.S.Dist. LEXIS 153399, 201 WL 7403058 (E.D.TexNovember8,
2011),Report adoptedt 2012U.S.Dist. LEXIS 21230,2012WL 555411 (E.D.Tex., February 17,
2012, appealismissed).

While Murphy againargueghatthe statuteviolatesdue process and equabtection the
MagistrateJudgecorrectlydeterminedhattheseclaimsareforeclosedoy Fifth Circuit precedent.
Carson 112 F.3cht821;Cardenass. Young 655F.App’x 183,2016U.S. App. LEXIS 12466(5th
Cir, July 6, 2016) (81915(g) doest blockaccesso thecourtsandis not unconstitutional)iting
Adepegba v. Hammaons03 F.3d 383, 386 (5th Cir. 1996). This objection is witnoertit.



In orderto meetthestatutoryexceptionn 28U.S.C.81915(g), Murphynustoffer specific
factsshowing that hevasin imminentdanger of serious physidajury atthetime of thefiling of
thelawsuit. Fuller v. Wilcox 288F.App’x 509,2008U.S. App. LEXIS 16581,2008WL 2961388
(10th Cir., August 4, 2008¢iting Martin v. Shelton 319 F.3d 1048, 1050 (8th Cir. 2008Blyder
v.Obamacivil actionno. 5:11cv26, 201W.S.Dist. LEXIS 31288, 201WL 1113496 (E.D.Tex.,
March24, 2011) (vague and conclusatiegationofimminentdangearenotsufficient). Because
he failed to do so, his lawsuray be dismissedvithout an evidentiary hearing appointmenbf
counsel.See.e.g.,Butler v. Williams 476 F.App’x 300,2012U.S. App. LEXIS 6152,2012WL
987562(5th Cir., March 26, 2012)affirming sua spontalismissalof complaint under 81915(Qg)
without a hearing ocappointmenbf counsel, and denyirgppointmenbf counsel on appeal).
IV. Conclusion

TheCourthasconducted aarefulde novaeviewof those portions of thdagistrateJudge’s
proposed findings angcommendation® which thePlaintiff objected.See28 U.S.C.8636(b)(1)
(District Judgeshall “make a de novodeterminationof thoseportionsof the Reporor specified
proposed findings aiecommendationt which objectionis made.”) Uponsuchdenovoreview,
the Courthasdeterminedthat the Report of theMagistrateJudgeis correctandthe Plaintiff's
objections are withouherit. It is accordingly

ORDERED thatthe Plaintiff's objectionsareoverruledand the Report of thiglagistrate
Judge (docket no. 7) BDOPTED as the opinion of the District Courlt is further

ORDERED that thePlaintiff’s motionfor leaveto proceedn forma pauperigdocket no.
2) andmotionfor leaveto proceedn forma pauperisunderimminentdanger (docket no. &re
DENIED. Itis further

ORDERED thatthe abovestyledcivil actionis DISMISSED WITH PREJUDICE asto
therefiling of anotherin forma pauperislawsuitraisingthe sameclaimsashereinpresentedbut
without prejudicdo therefiling of this lawsuitwithoutseekingn forma pauperisstatusand upon

paymentof the statutory $400.00 filing fee. It is further



ORDERED that should thé&laintiff pay thefull filing feewithin 15 daysafterthe dateof
entryof final judgmentn this case heshallbeallowedto proceedn thelawsuitasthrough theull
fee had been paid from the outset. Finally, itis

ORDERED that anyand all motionswhich may be pendingin this action are hereby
DENIED.

So ORDERED and SIGNED this 9 day of January, 2017.

y/ A

Ron Clark, United States District Judge
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