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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION

ESAWLAMPKIN 8§
V. § CIVIL ACTION NO. 6:16¢cv1028
DIRECTOR, TDCJCID §

MEMORANDUM ADOPTING REPORTAND RECOMMENDATION
OF THE UNITED STATESMAGISTRATE JUDGE
AND ENTERINGFINAL JUDGMENT

ThePetitionelEsawiLampkin,proceedingro se, filed thisapplicatiorfor thewrit of habeas
corpus under 28.S.C.82254complainingof thelegality of his conviction.This Court orderethat
thematterbereferredto theUnited StatedMagistrateJudge pursuanb 28 U.S.C.8636(b)(1) and
(3) and theAmendedOrderfor the Adoption of_ocalRulesfor theAssignmenbf Dutiesto United
States Magistrate Judges.
|. Background

Lampkinwas convicted of drivingwvhile intoxicated,third or more,on January 30, 2014.
He originally receiveda 99yearsentenceOn August 11, 2015, th8ixth JudicialDistrict Court
of Appeals upheldlampkin’sconviction buibverturnechis sentencendremandedor a newtrial
on punishmentonly. See Lampkin v. State, 470 S.W.3d 876, 926 (Tex.App.-Texarkana 2015,
rehearing overruled, discretionary review refused).

Lampkin was re-sentencedo 35 yearsin prison on August 25, 201&rior to his re-
sentencing, héled two statehabeas corpuspplicationsThefirst of thesewasdismissedoy the
TexasCourt ofCriminal Appeals orJanuary27, 2016becausé.ampkin’sconvictionwasnot yet
final. The secondwasdismissedby the Court ofCriminal Appeals onMay 18, 2016.Lampkin
signed higederalhabeagorpuspetitiononJuly 12, 2016, and hismendegbetitionis postmarked

July 26, 2016.
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Il. Lampkin’s Petition and Amended Petition

Lampkin'soriginal petition raised nine grounéts relief, including the followingy(1) lab
techniciarKarenReamgestifiedthatthemachinewvhichreadthe blood alcohofresultswashaving
major problemsor wasimproperlycalibrated,meaning theeadingof .111 wasfalse;(2) trooper
Bobby DeanviolatedLampkin’srights by taking the blood samplemorethantwo hoursafter his
arrest;(3) thewarrantfor the bloodsamplewasinvalid becausé wasimproperlysigned andhere
wasnotranscriptof the conversatiobetweerthe trooper anthe magistrate(4) Lampkinwasnot
read his Miranda rights prior to being questioned; (5¥itie sobriety tests wercomplete;(6)
Lampkinwasmentallyunstablevhile beingquestioned(7) Lampkindid notconsento the blood
draw; (8) the blood draw wasimproperbecausdgherehad notbeenan accidentand no onevas
injured; and (9) thélood samplewasinsufficientbecausétherewasno evidence by eetrograde
extrapolationthat the resultsof the B.A.C. [blood alcohol concentratiortpst showedat time of
offense nor indicate loss abrmalphysical faculties at thime.”

In his amendedetition, Lampkinraised10 additional groundr relief, including: (10)
Reamdestifiedthatthereweremajorproblemswith thetestresultsy(11) the bloodamplevastaken
two hours and 1¢ninutedater,in violation of Texadaw; (12) asaresult,it wasreversiblesrrorfor
the courtto admitthe bloodest;(13) Reamdid nottestify thatthe blood alcohdevel shederived
wasLampkin’sblood alcoholevel at thetime of the offense;(14) the blood alcohol evidence had
no probative valuéo showhewasintoxicatedat thetime of the offense;(15) Deanleft the blood
alcoholsamplein his carfor weeksbeforeit wastested amountingto tamperingwith the sample
andcausingt to giveanimproperreading; (16).ampkinwasactuallyinnocenbecauséewasnot
intoxicatedat thetime hewasstopped(17) thetrial courterredby denying Lampkin’s motioto
suppress; (18) thiailure to exclude the bloodamplewas harmful error; and (19) counseklas

ineffective for failing to investigateampkin’smentalhealth.



lll. The Respondent’sAnswer and Lampkin’s Reply

The Responders@rgueghatLampkin’s petition should bedismissedvithout prejudicdor
failure to exhauststateremediescontendingthat a numberof Lampkin’s claims have notbeen
raisedin statecourt. Lampkin maintainsin reply that he properly exhaustéuds claims, but the
Texas Court of Criminal Appealsfailed to considerhis claims on the merits.He assertshis
entittementto an evidentiary hearing.

IV. The Report of the Magistrate Judge

The MagistrateJudge’s Reporfirst tracedthe history of Lampkin’s direct appeal and
collateralproceedingsLampkin’s petition for discretionaryreview raisedsix groundsfor relief,
approximatelycorrespondingo grounds 14 through 1&s setout above.The MagistrateJudge
determinedthat Lampkin’s statehabeascorpus petitionslid not serveto exhausistateremedies
becausehey were not properlyfiled andweredismissedmeaningthe TexasCourt of Criminal
Appeals did not consider tlidaimson themeritsbut disposed of them on procedural grounds.

Becauseonly thosesix claimsraisedin the petition for discretionay review could be
considere@xhaustedheMagistrateJudgestatedhatLampkin’sfederahabeasorpusetitionwas
a“mixed petition,” containing botexhauste@nd unexhaustexdaims. TheSupremeCourthasheld
thatsuchmixedpetitions should bdismissedvithoutprejudice.Piller v. Ford, 542U.S.225,227,
124 S.Ct. 2441, 159 L.Ed.2d 338 (2004).

The MagistrateJudgewent on to acknowledgehat dismissalof a mixed petition, even
without prejudice,couldresultin alater petition beingbarredby the statuteof limitations. As a
result,federalcourtsareauthorizedo stayhabeagetitionsandhold themin abeyanceindedimited
circumstancesSpecifically,astaymaybe grantedvherethedistrict courtfinds that thepetitioner
has goodctausefor hisfailure to exhausstateremediesthe claimsare not patentlymeritless,and
the petitioner has n@ngagedn intentional delay.Rhinesv. Webber, 544U.S. 269, 277-78, 125
S.Ct.1528, 161 L.Ed.2d 440 (200%x%hillereff v. Quarterman, 304 F.App’x 310,2008U.S. App.
LEXIS 26219, 2008VL 5381414 (5th CirDecembef3, 2008).



AlthoughLampkinfiled amotionaskingfor astay,theMagistrateJudgedeterminedhata
staywasnotappropriatdecausé.ampkinhas not shown goarhusdor failureto exhaushis state
remedies.Hefiled his statehabeas corpuspplicationgprior to his convictionbecomingfinal and
haspresentecho reasonwhy he could not havere-filed theseapplicationsafter his conviction
becamdinal. Lampkinwasre-sentenceth August of 2016meaninghislimitationsperiodhasnot
yet expiredandhestill hastimeto toll this periodthrough groperlyfiled statehabeaspplication.
The Magistrate Judgethereforerecommendedhat Lampkin’s petition be dismissedwithout
prejudice for failure to exhaust statamedies.

V. Lampkin’s Objections to the Report

In his objectionsl.ampkinassertshatthe Courtshowedprejudice bias,andunfairness by
not considering hislaimson themeritsand by not ordering that meceiveeitherafair trial or an
evidentiary hearingHe alsomaintainghatheis entitledto anorder of abeyandegecauséehasnot
engaged in intentional delay and biaimsare not procedurally barred.

Lampkinassertsn conclusoryfashionthatall 19 of hisclaimshavebeenexhausted, but
offersnothingto controvertheMagistrateJudge’s conclusiothatonly thesix claimscontainedn
Lampkin’spetitionfor discretionaryreview havebeenproperly exhaustedThe MagistrateJudge
correctly determinedthat Lampkin’s state habeaspplications,which were filed before his
convictionbecamdinal, werenotproperlyfiled and thus did naterveto exhaust histateremedies.
Larryv. Dretke, 361 F.3d 890, 89¢th Cir. 2000)(statehabeaspplicationwhichwasfiled before
the applicant’'sconviction becamefinal was not “properly filed” becausethe Texas Court of
Criminal Appealdacksjurisdictionto consider atatehabeaspplicationuntil thefelonyjudgment
from which relief is sought hadecomefinal). Becausd.ampkin haspresenteda mixed petition
consistingof exhaustedand unexhaustedaims, the MagistrateJudgecorrectly determinedhat
dismissalwithout prejudicewas appropriate Piller, 542 U.S. at 227. This objectionis without

merit.



Lampkinalsoargues that his entitledto anorder ofabeyancéecausde has not engaged
in intentional delayThe MagistrateJudge dichot conclude thatampkin engagedn intentional
delaybutratherthatLampkinwasnotentitledto anorder ofabeyancéecausée did not show good
causefor his failure to exhaustadministrative remedies.Lampkin did not objectto this
determinationandin any event aeviewof therecordshowshatthe MagistrateJudgevascorrect.
Lampkinwasre-sentenceth August of 2016 and raffersnoreasorio showwhy he could not have
re-filed hisearlierstatehabeasorpusapplicationspr anewapplicationafterhis convictiorbecame
final. Becausd.ampkinhas noshowngoodcausefor hisfailure to exhausstateremedieshe has
notmetthefirst prong of theRhinestestand thusasnot shown hés entitledto astayor abeyance
of his petition. Lampkin’sobjections are withounerit.

VI. Conclusion

TheCourthasconducted aarefuldenovoreviewof those portions of thdagistrateludge’s
proposed findings angcommendation® which thePlaintiff objected.See 28U.S.C.8636(b)(1)
(District Judgeshall “make a de novo determinationof those portions of the report specified
proposed findings alecommendationt® which objectionis made.”) Uponsuchde novo review,
the Courthasdeterminedthat the Report ofthe MagistrateJudgeis correctandthe Plaintiff's
objections are withounerit. It is accordingly

ORDERED that thePetitioner’'sobjectionsareoverruledandthe Report of theMagistrate
Judge (docket no. 16) ADOPTED as the opinion of the District Courtt is further

ORDERED that the abovetyledapplicationfor thewrit of habeagorpuss DISMISSED
WITHOUT PREJUDICE for failure to exhausadministrativeremedies.It is further

ORDERED thatthePetitionerEsawlL.ampkinis DENIED acertificateof appealabilitysua
sponte andthe Petitioner’'smotionfor acertificateof appealability(docket no. 34is DENIED. It

is further



ORDERED that thePetitioner'smotion for leaveto appeal(docket no. 36)s premature
insofarasit might beconstruedasa notice ofappeabecausdt wasfiled before thgudgmentwas
announced oentered.See Fed.R. App. P.4(a)(1)(A),4(a)(2).As such, thisnotionis DENIED

without prejudiceto Lampkin’s right to file a timely notice ofappealafter the entry of final

judgment. Finally, it is

ORDERED that any anall othermotionswhich maybe pendingn this actionarehereby
DENIED.

So ORDERED and SIGNED this 14 day of May, 2017.

y/ A

Ron Clark, United States District Judge
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