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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION

DAVID CHARLES WALUKAS
CIVIL ACTION 6:16¢cv1113

VS.

COMMISSIONER, SOCIAL
SECURITY ADMINISTRATION

w W W w W w W

MEMORANDUM OPINION AND ORDER

On August 19, 201,6Plaintiff initiated this lawsuit by filing a complaint seeking judicial
review of the Comnissioner’s decision denying hagplication for Social Security benefit¥he
matter wadransferredo the undersignedith the consent of the partiparsuant to 28 U.S.C. §
636. For the reasons belowhe Commissioner’s final decision A&=FIRMED and this social
security action iDISMISSED WITH PREJUDICE .

PROCEDURAL HISTORY

Plaintiff protectively filed an applicationfor disability insurance benefits andn
application for supplemental security income on September 6, abdging disability beginning
on April 30, 2011 The applications were deniadtially on January22, 2013, and again upon
reconsideration on April 26, 2013Plaintiff requested a hearing before an Administrative Law
Judge (“ALJ”). The ALJ conducted a hearing and enteregnéawvoralie decision on February
27, 2015. Plaintiff sought review from the Appeals Council. On JBn@16, the Appeals
Council denied tle request for review As a result, the ALJ’s decision became that of the
Commissioner. Plaintifthenfiled this lawsuit omAugust 19, 2016, seeking judicial review of the

Commissioner’s decision.
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STANDARD

Title 1l of the Act provides for federal disability insurance benefitstle XVI of the Act
provides for supplemental security income for the disabled. The relevaminthwegulations
governing the determination of disability under a claim for didgbifisurance benefits are
identical to those governing the determination under a claim for supplementatysgmamne.
See Davisv. Heckler, 759 F.2d 432, 435 n. 1'{%ir. 1983);Riversv. Schweiker, 684 F.2d 1144,
1146, n. 2 (8 Cir. 1982);Strickland v. Harris, 615 F.2d 1103, 1105(%Cir. 1980).

Judicial review of the denial of disability benefits under section 205(g) of the Act, 42
U.S.C. 8 405(g), is limited to “determining whether the decision is supported by siabstant
evidence in the record and whether the proper legal standards were useslusting the
evidence.” Bowling v. Shalala, 36 F.3d 431, 435 (5Cir. 1994) (quotingVilla v. Sullivan, 895
F.2d 1019, 1021 {BCir. 1990));Musev. Sullivan, 925 F.2d 785, 789 {ECir. 1991) per curiam).

A finding of no substantial evidence is appropriate only where there is a conspicuowseaiise
credible choices or no contrary medical evidendshnson v. Bowen, 864 F.2d 340, 3434 (5"
Cir. 1988) (citingHames v. Heckler, 707 F.2d 162, 164 {5Cir. 1983)). Accordingly, the Court
“may not reweigh the evidence in the record, nor try the issua®/0, nor substitute [the Court’s]
judgment for the [Commissioner's], even if the evidence preponderates taghms
[Commissioner’s] decision.’Bowling, 36 F.3d at 435 (quotinigarrell v. Bowen, 862 F.2d 471,
475 (8" Cir. 1988));see Joellman v. Shalala, 1 F.3d 357, 360 {5Cir. 1993); Anthony v. Sullivan,
954 F.2d 289, 295 {5Cir. 1992);Cook v. Heckler, 750 F.2d 391, 392 {5Cir. 1985). Rather,
conflicts in the evidence are for the Commissioner to decigellman, 1 F.3d at 360 (citing

Seldersv. Sullivan, 914 F.2d 614, 617 {5Cir. 1990));Anthony, 954 F.2d at 295 (citinBatton v.



Schweiker, 697 F.2d 590, 592 {5Cir. 1983)). A decision on the ultimate issue of whether a
claimant is disabled, as defined in the Act, rests with the Commissidieaiton v. Apfel, 209
F.3d 448, 455-56 {5Cir. 2000); Social Security Ruling (“SSR”) 96-5p.

“Substantial evidence is more than a scintilla but less than a prepondethatas,
enough that a reasonable mind would judge it sufficient to support the deciBama . Astrue,
271 Fed. Appx. 382, 383Y%Cir. 2003) (citingFalco v. Shalala, 27 F.3d 160, 162 {5Cir. 1994)).
Substantial evidence includes four factors: (1) objective medical facts aratlimdings; (2)
diagnoses of examining physicians; (3) subjective evidence of pain and disalnitit (4) the
plaintiff's age, education, and work historfraga v. Bowen, 810 F.2d 1296, 1302 n. 4(&ir.
1987). If supported by substantial evidence, the decision of the Commissioner is comridsive
must be affirmed. Richardson v. Perales, 402 U.S. 389, 390, 91 S.Ct. 1420, 28 L.Ed.2d 842
(1971). However, the Court must do more than “rubber stamp” the Administrative Law Judge’s
decision; the Court must “scrutinize the record and take into account whatielyealdtracts from
the substantiality of evidence supporting the [Commissionerdings.” Cook, 750 F.2d at 393
(5" Cir. 1985). The Court may remand for additional evidence if substantial evidenckirigjla
or “upon a showing that there is new evidence which is material and thatstlyeredi cause for
the failure to incorporate such evidence into the record in a prior proceeding.” 42 U.S.C. § 405(g)
Lathamv. Shalala, 36 F.3d 482, 483 (5Cir. 1994).

A claimant for disability has the burden of proving a disabilityren v. Qullivan, 925 F.2d
123, 125 (% Cir. 1991). TheAct defines “disability” as an “inability to engage in any substantial
gainful activity by reason of any medically determinable physical otahinpairment which can
be expected to result in death or which can be expected to last for a continuous pestddssf n

than 12 months.” 42 U.S.C. 88 416(i)(1)(A) and 423(d)(1)(A). A “physical or mental impairment



is an anatomical, physiological, or psychological abnormality which is demoedisabtceptable
clinical and laboratory diagnostic techniques.” 42 U.S.C. 88 423(d)(2)(A) and 1382c(a)(3)(B)
In order to determine whether a claimant is disabled, ¢merfilssioner must utilize a five
step sequential procesV¥illa, 895 F.2d 1022. A finding of “disabled” or “not disabled” at any
step of the sequential process ends the inquity.seeBowling, 36 F.3d at 435 (citinglarrell,
862 F.2d at 475). Under the fivetep sequential analysis, the Commissioner must deterati
Step One whether the claimant is currently engaged in substantial gainiy.aét Step Two,
the Commissioner must determine whether one or more of the claimant’s impairreesesae.
At Step Three, the commissioner must determine whetleclimant has an impairment or
combination of impairments that meet or equal one of the listings in Appendix |. Prioxiiogm
to Step Four, the Commissioner must determine the claimant’'s Residual FunctipaaityCa
(“RFC”), or the most that the claimbcan do given his impairments, both severe andsevere.
Then, at Step Four, the Commissioner must determine whether the claimant bk aafpa
performing his past relevant work. Finally, at Step Five, the Commissionerdeigmine
whether the clanant can perform other work available in the local or national economy. 20 C.F.R.
88 404.1520(b)—(f). An affirmative answer at Step One or a negative answersal ®tg Four,
or Five results in a finding of “not disabledSee Villa, 895 F.2d at 1022An affirmative answer
at Step Three, or an affirmative answer at Steps Four and Five, createsrgpoesaf disability.
Id. To obtain Title Il disability benefits, a plaintiff must show that he was didadah or before
the last day of his insured statiWarev. Schweiker, 651 F.2d 408, 411 {5Cir. 1981)cert denied,
455 U.S. 912, 102 S.Ct. 1263, 71 L.Ed.2d 452 (1982). The burden of proof is on the claimant for

the first four steps, but shifts to the Commissioner at Step Five if the clainoavg 8tat he cannot



perform his past relevant worknderson v. Sullivan, 887 F.2d 630, 6333 (5" Cir. 1989) per
curiam).

The procedure for evaluating a mental impairment is set forth in 20 CFR 88 404.1520a and
416.920a (the “special technique” folsassing mental impairments, supplementing thedtep
sequential analysis). First, the ALJ must determine the presence or absentairoimoedical
findings relevant to the ability to work. 20 CFR 88 404.1520a(b)(1), 416.920a(b)(1). Second,
when theclaimant establishes these medical findings, the ALJ must rate the defuaetioinal
loss resulting from the impairment by considering four areas of functractivities of daily
living; (b) social functioning; (c) concentration, persistence, or pace; and (d)depisf
decompensation. 20 CFR 88 404.1520a{)}2416.920a(c)(4). Third, after rating the degree
of loss, the ALJ must determine whether the claimant has a severe mental impaRh&@HR
88 404.1520a(d), 416.920a(d). If the ALdssessment is “none” or “mild” in the first three areas
of function, and is “none” in the fourth area of function, the claimant’'s mental imgatiris“not
severe, unless the evidence otherwise indicates that there is more than a limitetian in [the
claimant’s] ability to do basic work activities.” 20 CFR 88 404.1520a(d)(1), 416.920a(d)(1).
Fourth, when a mental impairment is found to be severe, the ALJ must determinedtdtane
equals a Listing. 20 CFR 88 404.1520a(d)(2), 416.920a(d)(2alI¥5iii a Listing is not met, the
ALJ must then perform a residual functional capacity assessment, and tlsed&ti¥ion “must
incorporate the pertinent findings and conclusions” regarding the clBgmaental impairment,
including “a specific finding &ito the degree of limitation in each of the functional areas described
in [88 404.1520a(c)(3), 416.920a(c)(3)].” 20 CFR §8§ 404.1520a(d)(3) and (€)(2), 416.920a(d)(3)

and (e)(2).



ALJ'S FINDINGS
The ALJ made the following findings in his February 27, 2015 decision:

1. The claimanimeets the insured status requirements of the Sociati§eact through
March 31, 2014.

2. The claimant has not engaged in substantial gainful activity since April 30, 2011, the
alleged onset date (20 CFR 404.1%¥3eq., and 416.97 &t seq.).

3. Theclaimant haghe following severe impairmentssteoarthritis of the lumbar spine,
left shoulder, left knee, left foot and ankle, and dysthymic disorder (20 CFR
404.1520(c) and 416.920(c)).

4. The claimantdoesnot have anmpairment or combination of impairments thatets
or medically equalthe severity obne of the listed impairments in 20 CFR Part 404,
Subpart P, Appendix 1 Z0 CFR 404.1520(d), 404.1525, 404.152616.920(d),
416.925and416.926).

5. After carefulconsideration of th entire recorgthe undersigned finds that the claimant
has the residual functional capacity to lift and carry 20 pounds occasionally and 10
pounds frequently, stand and walk for two to four hours in an eight hour workday and
for 45 minutes continuously, and sit for six hours in an eight hour workday and for one
to one and ondalf hours continuouslyHe is limited to only frequently pushing and
pulling with the left upper extremity and left lower extremity. This claimant is limited
to no climbing ladders, ropes or scaffolds, and only occasional climbing ramps and
stairs, balancing, stooping, kneeling, crouching and crawling. He is limitedyo onl
occasional overhead reaching with the left upper extremity. The claim&unther
limited to no more than frequent exposure to extreme cold. He maintains the ability to
understand, remember and carry out only simple instructions, limited to no more than
occasional interaction with the public. Within these limitations, he can maintain
attention, concentration, persistence and pace, and withstand work stress for extended
periods of time.

6. The claimantis unable to perfornany past relevant workR0 CFR 404.1565 and
416.965.

7. The claimant waborn on August 21, 18andwas 44years old, which is defined as
a younger individual age 389, on the alleged disability onset dat&@he claimant
subsequently changed age category to a younger individual age® @0 CFR
404.1563 and 416.963).

8. The claimant has at least a high sclezbication and is able to communicate in English
(20 CFR 404.1564 and 416.964



9. Transferability of job skills is not material to the determination of disability becaus
using the MedicaVocational Rules as a framework supports a finding that the claimant
is “not disabled,” whether or not the claimant has transferable job skills (SeBZSSR
41 and 20 CFR Part 404, Subpart P, Appenjlix 2

10. Considering the claimant’'s age, educatiamrk experience, ancesidwal functional
capacity, there are jobs that e@xis significant numbers in the national ecomy that
the claimant can perforif20 CFR 404.1569, 404.1569(a), 416.969 and 4B§)).

11.The clainanthas not been under a disability, as defined in the B8ea@urity Act, from
April 30, 2011, through the ¢&ofthis decision (20 CFR 404.1520(g) and 416.920(g

ADMINISTRATIVE RECORD

The medical record includessmall number afecordsprior to the applicable time period.

In 1992, lumbar spine -Rays showed a bilateral pars interarticularis defect at L5, described as
suggesting a fracture, and mild scoliosis of the thoracolumbar spine convexighthdtaintiff
sought workers’ compensation in 2002 for a left knee injury. Dr. McHenry found maximum
medical improvement as of November 10, 2006. He assessed a 10% upper extrpanityent
secondary to range of motion and specific diagnosis criteria and a 10% impiafona distal
clavicle athroplasty, for a total combined upper extremity impairment of 19%, convertd to
11% whole person impairment. The only other records in the medical record are twtatioasul
examinations—a physical consultative examination by Dr. Frank D. Setzler, Jr., on October 30,
2012 and a consultative psychological evaluation by Dr. J. Lawrence Muirheatbanyd4, 2013.

At his examination on October 30, 2012, Plaintiff reported left foot pain radiating from his
left ankle to the ball of his left foot, lefikee pain, lower back pain, left arm pain radiating from
his left elbow to the left shoulder and left shoulder pain. Plaintiff explained thajuined his left
foot, left kneeand left arm and shoulder a work accidentPlaintiff rated all of his paias a five

out of ten.



Plaintiff reported that his foqiain varies between sharp and dull, radiates to his ankle and
the ball of his foot, and is exacerbated by standing for long periods of time. ikveddby laying
down. Plaintiff's knee pain is always present, ranges from sharp to dull, isleateceby long
periods of standing, sitting, riding in a car, bending and lifting. For rékftated that heakes
acetaminophen or ibuprofen, takes a hot shower or uses a heatingeatso uses eane when
walking. Plaintiff reported that his back pain started in 1992, and it is exteérby bending,
lifting and sneezing and it is relieved by heat. Plaintiff stated that his left arnrhanidier pain
is exacerbated by bending and lifting asddlieved by heat. His left shoulder pain varies between
sharp, dull and stabbing pain and radiates to his spifiaintiff additionally told Dr. Setzler that
he suffers from a learning disability with memory loss, bilateral hearing bissed visia,
headaches, anxiety, nervousness, and depression. Plaintiff's medical histagdrelirgery on
his left knee and left shoulder, rehabilitation therapy and physical therapy. ddisations
included Tylenol and an over-tloeunter antacid.

Onexamination, Plaintiff had a moderate gait disturbance and used a cane wheg.walkin
He exhibited moderate to severe pain and difficulty getting into and out ofraadkagetting on
and off of the examination table. Plaintiff performed heel and toe tandem waliingut
difficulty, but he was unable to squat or hop due to pain. Plaintiff could hear normal voice tones
when facing the speaker. He had moderate tenderness of the paraspinal mysdfestion with
minimal reduction in all planes, but his neck posture was good and erect. fdeftiEhoulder
had tenderness and pain at the shoulder girdle on palpation. His range of motion ghtthe ri
shoulder was normal and his rangeraftion in the left shoulder includedbduction to 90 degrees
and extension to 30 degrees. Plaintiff had strong and equal hand graspallyijaaexd radial

pulses were 2#bilaterally. Plaintiff reported tenderness and pain in the left elbow and upper ar



on palpation, but he had a nearly full range of motion. Examination of the chest and abdomen
were unremarkable. Plaintiff reported pain in the lumbosacral area when bendirig trech

his toes, but he did not exhibit thoracic kyphosis, lumbar lordosis, scoliosis or atropinyiffBla

range of motion was liited to 40/60 forward flexion, 20/25 right lateral bending, 10/25 left lateral
bending and 10/25 extension. Plaintiff's left hip motion was moderately limited duentim plae

lower back and knee. Dr. Setzler noted that Plaintiff's legs are slightijidgged but there were

no signs of edema, clubbing of the toes, atrophy or discoloration. Plaintiff heahfyg of motion

in his right knee and ankle and limited range of motion in his left knee and ankle with pain on
palpation. Straight leg testingas negative Motor testing was normal.

Dr. Setzler ordered -Rays of the left knee, lumbar spine, and left shoulder. Plaintiff's
knee XRay showed mild medial compartmental narrowing consistent with mild osteoarthritis
The shoulder imaging showed advanced arthritic change in the left shoulder, joimapaaeng,
subarticular cystic change in the glenoid and spurring in the glenohumeral jtinpagisible
ossified loose body in the joint. Plaintiff's lumbarRays showed mild degeneragichangewith
mild spurring of the superior endplate of L5. Dr. Setzler diagnosed left foot and ankle
osteoarthritis, left knee osteoarthritis, lumbar degenerative disc disghasuild spurring of L5,
left arm pain possibly related to cervical disc degeneradimh radiculopathy, left shoulder
advanced osteoarthritis with joint space narrowing and subarticular cystigechmthe glenoid
and spurring in the left glenohumeral joint, memory impairment, learning digakalitd
depression. With regard to Plaifisf ability to perform work activities, Dr. Setzler gave the
following opinion:

In response to the questions that have been asked and based on the current evidence

obtained during the exam, the patient’s ability to do work activities such as stand

or move about for long periods of time, squat, lift and carry objects is severely
limited by his left shoulder and left arm pain, lumbar pain and left knee pain. He



has moderate gait disturbance secondary to the left knee pain and might use a cane
to help walk. He was able to perform heel to toe walking but unable to squat or
hop due to higeft knee pain. He also is mildly belegged. Although his hand
grip strength was normal bilaterally, he is unable to reach with his left @enod
left arm and shoulder pain. He reported a pain level of 5/10 in his left arm, left
shoulder, left kneeand lower back at all times. The findings on this exam are
consistent with these levels of pain.
He has difficulty hearing voices unless one speaks directly in front of him and
speaks slowly and clearly. | believe he would benefit from the use oériailat
hearing aids. It was obvious during the exam that he is distressed abounioisyme
problems and learning disability. He needs a thorough mental and psychiatric
evaluation and | believe he would benefit from therapy for his learning amadrye
disablities as well as psychiatric therapy for depression.
See Administrative Record, ECF 11-7, at *6.
Dr. Muirhead conducted Plaintiff's consultative psychological evaluation onadga 4,
2013. Dr. Muirhead noted that Plaintiff reported bilateral hearing loss and freqaskely him
to repeat questions during the evaluation, but Plaintiff reported that he had not hadihg hear
evaluated for ten years and he has never used hearing aids. Plaintiff aliglitepaated having
a memory impairment since itdhood and dropping out of school. He stated that he completed
his GED at age nineteen and obtained a commercial driving license. Plajpdifted difficulty
with erratic sleep, low energy level, impaired concentration and losdesésh His streors
included unemployment, financial difficulty, and family conflict. Dr. Muirhead opined tha
Plaintiff exhibited a dysphoric mood and restriction in range of affect.
Dr. Muirhead noted that Plaintiff has a driver’'s license, independentlyedrésself,
takes care of his own personal hygiene and performs routine household chores. He is competent
to manage his finances and he has literacy skills sufficient for utilizingast@lpservice and

telephone directories. Plaintiff reported that is hedasingly socially isolated, but he does speak

to friends on the telephone and occasionally attends church services.

10



With regard to Plaintiff's mental status, Dr. Muirhead stated that Plaintiff extiiteank
and cooperative attitude and he was readily responsive to inquiry. Plaintiff's modepvassive
and his affect was restricted in range. Plaintiff's had relevant andlgeated thought processes
and was able to remain on topic. Plaintiff exhibited an average ability to sustaémiratior and
variable shorterm memory function. His thought processes were mildly impoverished in content
Dr. Muirhead opined that Plaintiff functioned intellectually in the low averaggetanHis
judgment appearedto be significantly compromised by botlepiessive affect and hearing
impairment, but his sensorium was clear and there was no evidence of an impairmalityof re
testing. Plaintiff possessed an adequate understanding of the purpose of the evaluation. Dr.
Muirhead opined that Plaintiff has a Communication Disorder with Hearing Imeairand
Dysthymic Disorder. He assessed a GAF score of 58.

Plaintiff testifiedat hs hearing before the ALdn January 6, 2015Plaintiff testified that
he was born on August 21, 1966 and he has a Gibstated that he is able to read and write.
Plaintiff testifiedthat he was hired for a light duty job in 2012 at R&R Millwork, but he discovered
on the first day that they wanted him to lift cabinets. He could not do the work and they told him
they did not have anything else for him to do. He explained that he expected to ntut lfave
more than fifteen to twenty pounds.

Plaintiff testified that he can probably walk about a quarter mile or a little bit more
depending on how he is feeling that daye estimated that he can for walk for approximately
twenty minutes. Plaintifétated that his knee swells due to fluid in his knee. He opined that he
could be on his feet for a total of three to four hours in an-&igit workday and he can sit for

approxmately forty-five minutes before his knee causes severe pain and he needs to stand or walk.

11



Plaintiff appeared at the hearing with a cane. He testified that he bought &rat sale
and he uses it almost every day. Plaintiff estimated that he could lift something thay i®thir
forty pounds to place it onto a table. Plaintiff stated that, in addition to his knee, herhiashisi
left foot, left ankle, lower back, left shoulder and left arm. He has not takegmresgription pain
medication sice he had surgery on his knee and shoulder in 2005 or 2006kddever-the-
counter medications on ten to fifteen days per month.

Plaintiff stated that he worked as an overhead crane operator until he injured hdershoul
in 2005 and received workersdmpensation. He lives alone in a mobile home. Plaintiff testified
that he cares for himself, dresses himself and performs activities sumhlasg his hair, bathing,
brushing his teeth and shaving. He prepares his own food, buys groceries andhisleavs
home. Plaintiff stated that he earns small amounts of money performing oatastomal tasks
for friends. He explained that he spends his days talking to friends, performing daily chores,
watching television, going to the store, performing personal hygiene, and wasbihgscl
Plaintiff stated that he has difficulty with tasks that require him to bend downabr abave his
waist.

Plaintiff testified that he has not been treated by a psychologist or psigtisaice April
of 2011, he has not taken any medication for a mental condition during that time perfueltzas
never been hospitalized for a mental conditidfaintiff stated, however, that he has a mental
impairment because he has difficulty with his sherth memory.

A medical expert, Dr. Wayne Bentham, testified at Plaintiff’'s hearing. Bentham
identified the mental impairment of Dysthymic Disorder in Plaintiff's records. pieed that
Plaintiff has mild limitations in functioning, moderate social limitations, and moderate limgatio

in concentration, persistence and pace. Plaintiff has not had any episodes qiashesation. Dr.

12



Bentham determined that Plaintiff can understand, remember and casiyngle instructions,
which incorporates Plaintiff’s moderate limitation in concentration. He &ds¢edsthat Plaintiff's
moderate social limitation would limit him to occasional public contact and that PlaintAfs G
score of 58 is not severe. Counsel for Plaintiff asked Dr. Bentham to identify thiediefsir
determining whether an individual has an organic mental disorder and he stated thaisthe m
accepted and credible exam for a neuropsychological exam is the right hand ywhoiogscal
test.

Another medical expert, Dr. Kweli Amusa, testified at the hearidg Amusa identified
Plaintiffs medically determinable physical impairments to include osteoarthritihenleft
shoulder, left knee, left foot and left ankle and arthritis in the lumbar s@he.noted that the
record shows mildly decreased rangfemotion in the lumbar spine and does not show any
neurological deficits. With regard to any bone defects showing-Bay§ Dr. Amusa testified
that their significance would be determined by a physical examin&ieropined that Plaintiff’s
impairmens, viewed individually or in combination, do not meet or medically equal a listed
impairment. Specifically, Dr. Amusa testified that the record does not show the involvernent
both upper extremities as required by 1.02, significant difficulty in aatibalas required by 1.04
or neurologral deficits.

Dr. Amusa opinedhat the record supports a finding that Plaintiff can lift and carry 20
pounds occasionally and 10 pounds frequently, stand and walk foffif@tyinutes, for a total
of two to four hours in an eigtitour day, and sit for or@nd-a-half hours for a total of six hours
in an eighthour day. Dr. Amusa clarified that Plaintiff would simply need the opportunity to
reposition himself for a few minutes after sitting for an kanda-half. She stated that Plaintiff

would be limited to frequent push and pull on the ll@fter extremity and no climbin@dders,

13



ropes or scaffolds. All other postural limitations would be limited to occasional. nbusé also
testified that Plaintiff can occasially reach overhead with the left upper extremiBhe stated
that these concliens are consistent with Dr. @&r’'s determination that Plaintiff's ability to
stand or move about for long periods of time, squat, and lift and carry objects is senatedly |
by his left shoulder and left arm pain, lumbar pain and left knee pain. She alsedté¢istt the
limitation to standing and walkinigr two to four hours takes into consideratflaintiff's use of
a cane when his knee is bothering hibr. Amusa stated that she did not see anything in the
record to show that Plaintiff has medically determinable impairments that wuild ire him
missing work more than one day per month.

A vocational expertDr. Beasleyalso testified at Plaintiff’'s hearinddr. Beasley testified
that Plaintiff's work as an overhead crane operator is classified as DOT 9201663ght, SVP
5. The ALJ presented Dr. Beasley wahypothetical for an individual who can occasionally lift
20 pounds, frequently lift 10 pounds, stand and walk for a range of 2 to 4 hourshioangriod,
45 minutes continuouslyndsit for 6 out of 8 hours,-1/2 hours continuouslyyith push/pull
limited to frequent fothe upper and lower extremities, no climbing ladders, ropes or scaffolds, all
postural limitations reduced to occasional, overhead reaching on the left reduceditmatcas
more than frequent exposure to extreme heat orwitllthe ability to understand, remember and
carry out only simple instructions with no more than occasional interaction with the. pGili
Beasley testified that the individual in the hypothetical cannot performtifflaipast work as an
overhead @ne operator.

Dr. Beasley also opined that the unskilled sedentary job base would be erodealiby a
25% due to the individual’s inability to work with the public more than occasion&lye stated

that the unskilled sedentary job base provides approximately 58,475 jobs in Texas and 748,766

14



jobs in the national economy and those numbers would be reduced by 25%. Dr. Beasley then
identified the following jobs that are consistent with the hypothetical: (1) laadpsassembler,
DOT 739.684094, sedentary§VP 2, with 4,344 jobs in Texas and 55,155 jobs in the national
economy; (2) electronics dial marker, DOT 72968848, sedentary, SVP 2, with 3,647 jobs in
Texas and 35,117 jobs in the national economy; and (3) paperweight tester, DOT -839.485
sedentey, SVP 2, with 4,376 jobs in Texas and 58,721 jobs in the national ecoianmBeasley
testified that each of these unskilled jobs can be performed by an individual offfPamgge,
education and work experience, with no transferable skills, wittaimdined mental and physical
limitations outlined by the medical expert withess&he also stated that the need to stand or
reposition after sitting for an hoanda-half would be consistent with these jobkhe electronic
dial marker job is an asselgbline type of job but the jobs of lampshade assembler and
paperweight tester are not.

Dr. Beasley opined that the need to be off task for two minutes everahdtahalf would
not affect an individual's ability to perform these jobs. If the indigidwas off task for ten
minutes at a time, however, he would be precluded from competitive employmenar|$;jmnly
one absence per month with a doctor’'s note or other excuse would be permissible and he would
not be able to maintain unskilled employment if he misses work two or three days pler mont

DISCUSSION AND ANALYSIS

In his lrief, Plantiff identifies threassuedor review (1) whetherPlaintiff established by
objective medical evidence a mental or physical disability in accordance withistimey of
Impairments, Appendix 1, Subpart P, of Regulations No. 4; (2) whether the ALJ properly
considered his pajmand(3) whetheDr. Bentham could not form an opinion because he testified

that the necssary tests for a mental impairment listing analysis were not availaBlaintiff

15



asserts that the medical reports support a finding of disability. Herfariipees that the ALJ did
not consi@r his subjective testimony of pain. Finally, Plaintiff submits that the ALJ did ngt full
develop the record by failing to obtain a Nebraska or Halstead organic test.

In his written decision, the ALJ concluded that Plaintiff has not engaged in suddstanti
gainful activity since his alleged onset date of April 30, 2011 and he identified theifglsgvere
impairments: osteoarthritis of the lumbar spine, left shoulder, left knee, letiridoankle, and
dysthymic disorder. Plaintiff's brief does not challenge these findings.

The ALJ then determined that Plaintiff does not have an impairment or combination of
impairments that meets or medically equals a listed impairment. The ALJ assigaedgght
to Dr. Amusa’s opinion that Plaintiff does not have an impairment meeting listing 1.02 dr 1.04.
In her testimony, Dr. Amusa explained that Plaintiff does not meet either oflidteggs because
the record does not show the involvement of both upper extremities as required by 1.02 and does
not show the significant difficulty in ambulation and neurological deficits redquby 1.04.
Plaintiff's brief asserts a conclusory allegation that the medical evidence suppods@ df
disability, but he does not identify any medical evidence that contradicts isafsnopinion or
that shows that he meets either listing.

The ALJ similarly determined that Plaintiff does not meet the requirements 12.04
impairment, which includes depressive, bipolar and related discrd&he Listingrequiresa
claimant tosatisfy what is referred to as the “paragraph B” criteria, meaning heshraustat least

two of the following:(1) a marked restriction of activities of daily living, (2) marked difficulties

1 The Listing for 1.02 refers to major dysfunction of a joint and 1.04 rededisorders of the spine. 20 C.F.R. Part
404, Subpart P, Appendix 1.

220 C.F.R. Part 404, Subpart P, AppendixThe paragraph B criteria have since been amended to require an
extreme limitation of one, or marked limitation of two, of the followingas of mental functioning: (1) understand,
remember or apply information; (2) interact with others; (3) conatmtpersist, or maintain pace; and (4) adapt or
manage oneself.
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in maintaining social functioning; (3) marked difficultiein maintaining concentration,
persistence, or pace; and (4) repeated episodes of decompehsatienALJ concluded that
Plaintiff has a mild restriction in activities of daily living, moderate difficulties imiao
functioning, moderate difficultiesni concentration, persistence or pace, and no episodes of
decompensation. Plaintiff's testimony at the hearing concerning his dbitigre for himself on
a regular basis, as well as Dr. Muirhead’s evaluation, support the Adkdusion that Plaintiff
only has mild restrictions in activities of daily livinglaintiff has not received treatment for any
psychological or psychiatric conditions and there is no evidence in the record ghemwyin
episodes of decompensation. Dr. Muirhead, the only psydsbtogxamine Plaintiff, determined
that Plaintiff exhibited an average ability to sustain concentration and he fi@olesahorterm
memory. Dr. Bentham’s review of Dr. Muirhead’s examination and findings led hiontiucie
that Plaintiff has mild limitations in functioning, moderate social limitations, and medera
limitations in concentration, persistence or pace. There are no record@slaimyg these findings
and they are consistent with Plaintiff’s own testimony concerning his abilities.

At Step Three, the burden remains on Plaintiff to show that he is disaBlet son, 887
F.2d at 63233. Here, Plaintiff has not shown that the ALJ erred in finding that he does not have
an impairment or combination of impairments that meets or medically equals a listethiempa
The ALJ’s conclusion is supported by substantial evidence.

Next, Plaintiff asserts that the ALJ did not fully consider his subjective lkeamip of pain
in his assessment of Plaintiff's residual functional capacity.determiing whether pain and
other symptoms ardisabling, the courts give deference to the Commissidt@lis v. Bowen,

837 F.2d 1378, 138485 (5" Cir. 1988). The Commissioner, as opposed to the Court, is the fact
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finder and the Commissioner may determine the credibility of witnesses amnchheddence.
Griegov. Sullivan, 940 F.2d 942, 945 {5Cir. 1991). Itis within the ALJ’s discretion to determine
the disabling nature of a claimant’s pain or other symptantthe ALJ’s determination is entitled
to considerable deferenc€hamblissv. Massanari, 269 F.3d 520, 522 {5Cir. 2001).

It is well settled that pain in and of itself may be disabli@gok v. Heckler, 750 F.2d 391
(5" Cir. 1985). Not all pain, however, is disablinGarry v. Heckler, 750 F.2d 479, 485 {sCir.
1985). To rise to the level of disabling, pain must be “constant, unremitting, and wholly
unresponsive to therapeutic treatmerfEalco v. Shalala, 27 F.3d 160, 163 {5Cir. 1991). he
ALJ must consider subjective evidence of pain or other symptoms, but the subjectiveevide
must be corroborated by objective medical evidence and it is within the ALJ &taiacto
determine the pain’s disabling naturéfen v. Sullivan, 925 F.2d 23, 12829 (3" Cir. 1991);
Houston v. Sullivan, 895 F.2d 1012, 1016 {(5Cir. 1989). A claimant’s testimony of pain and
limitations, standing alone, is insufficient to establish disabillige 42 U.S.C. § 432(d)(5)(A)
(“An individual's statement as tpain or other symptoms shall not alone be conclusive of
disability.”). “At a minimum, objective medical evidence must demonstrate the edstéra
condition that could reasonably be expected to produce the level of pain or other symptoms
alleged.” Anthony v. Sullivan, 954 F.2d 289, 296 {5Cir. 1992) (citingOwens v. Heckler, 770
F.2d 1276, 1281 {BCir. 1985)).

In his RFC analysis, the ALJ summarized all of the medical evidence in thal,recor
including Plaintiff's records fnm 1992 through 200&laintiff’'s statements concerning his pain
and limitations in his Function Report and hearing testimang the testimony of the expert
witnesses After considering all of the evidence, the ALJ concluded that Plaintiff's rakgic

determinable impairmentould reasonably be expected to cause some of his alleged symptoms
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but his statements concerning their intensity, persistence and limiting effect®taentirely
credible. He noted that Plaintiff reported an ability to do yard work wiidiag lawn maver,
vacuum and sweep. He also drives into town a few times per week. The objective medical
evidence shows arthritis and a limited range of motion in the affected jointshdvatis no
evidence of neurological deficits or strength deficR&intiff occasionally takes ovehe-counter

pain relievers and does not take any prescription medication for pais.within the ALJ’'s
discretion to determine the disabling nature of Plaintiff's pain and the subjeltégation of pain
presented by Plaintiffiere is not fully corroborated by objective medical evidenggen, 925

F.2d at 128-29.

Finally, Plaintiff submits that the ALJ did not fully develop the record becausel hreoti
order further psychological testinghe burden is on a claimant to establish a mental impairment.
Jonesv. Bowen, 829 F.2d 524, 526 {5Cir. 1987). An ALJ has a duty to fully and fairly develop
the facts relating to a claimant’s application for disability beneRipley v. Chater, 67 F.3d 552,

557 (3" Cir. 1995). Reversal for the ALJ’s failure to adequately develop the record, however, is
only required if the claimant shows prejuditd. Prejudice is established by showing that Plaintiff
“could and would have adduced evidence thaght have altered the resultKane v. Heckler,

731 F.2d 1216, 1220 {sCir. 1984). If necessary for an ALJ to make the disability decision, he
should order a consultative examination at government expBreseev. Sullivan, 884 F.2d 799,

802 (8" Cir. 1989).

In this case, the ALJ concluded that a consultative psychological examinaas
necessary and Plaintiff was subsequentlyrerad by Dr. Muirhead. Although Plaintiff faults the
ALJ for not requesting a Nebraska or Halstead organic test, he does nat et@ainformation

these tests would provide. Plaintiff has not shown that results from these tests weutidrad
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the outcome of this case, as required to establish prejuligca. resultPlaintiff has not shown a
reversible erroby the ALJ.

In this case, the ALJ applied the correct legal standards and the decisippostad by
substantial evidence. The Commissioner’s decision should be affirmed and the bshalaid
be dismissed. It is therefore

ORDERED thatthe Commissioer’s final decision i&AFFIRMED and this social security

action isDISMISSED WITH PREJUDICE .

So ORDERED and SIGNED this 8th day of March, 2018.

K. N(E'COLE MITCHELL\
UNITED STATES MAGISTRATE JUDGE
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