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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION

RAYMOND SWEET 8§
V. § CIVIL ACTION NO. 6:16¢cv1166
DIRECTOR, TDCJCID 8§

MEMORANDUM ADOPTING REPORTAND RECOMMENDATION
OFTHE UNITED STATESMAGISTRATE JUDGE
AND ENTERINGFINAL JUDGMENT

The PetitionerRaymondSweet,a prisoner othe TexasDepartment ofCriminal Justice,
CorrectionallnstitutionsDivision proceedingoro se, filed this applicationfor thewrit of habeas
corpus under 28.S.C. 8§2254complainingof the legality of his time credit computation.This
Courtreferredhematterto theUnitedStatesviagistrateJudge pursuam 28U.S.C.8636(b)(1) and
(3) and thedAmendedOrderfor the Adoption of_ocalRulesfor theAssignmenbf Dutiesto United
States Magistrate Judges.
|. Background

Sweeteceivedl5-yearsentencefor robbery and burglain 1988.0nJune 8, 1992, heas
convicted of aggravatealssaulton acorrectionalofficer andreceiveda 25-year sentenceAfter
being indicted orthe aggravatedssaulitharge,a detainehold wasplacedon him by Anderson
County,wheretheassaulbccurred.Sweethadbeenupfor paroleconsideratiomutthiswasplaced
on hold pending the detainer.

Although Sweetclaimshewas“paroledoutto the detainerhold,” hewasdeniedall of his
accruediat time creditswhenhewassentencedor the aggravatedssaultSweetargueshat he
wasentitledto all of hisflat time creditsunderEx Parte Hatcher, 894S.W.3d364 (Tex.Crim.App.

1995), even though this case was not decided until 1995, three years after he was sentenced.
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Accordingto Sweet his 1988 convictionfor robbery and burglaryweresetasidein 1991,
meaningthat his parolevassetasideand could not beeinstateduntil hewasagainconvicted.
However, TDCJrecords showhat Sweet’'sconvictionswerenotsetaside butservedby Sweetin
their entirety anddischargedn 2003. As aresult,Ex Parte Hatcher could not apply even were
that case retroactivéjatcher heldthat“a personwho is reconvicted ofan offensefor which a
previous convictiorwassetasideis entitledto all flat and goodime creditsaccruedunderthat
previous conviction,” 8946.W.2dat 365, butSweethas notdemonstratedind TDCJ recordsdo
not showthateitheror bothof hisprior convictions were ever set aside.

Sweetcontends that the newffenseof aggravatedassaulton a correctionalofficer was
committedprior to thereinstatemenof his parole and couldbt provide avalid basisto revokehis
parole; thusSweetinsiststhatit wasimproperto revokehis paroleafterthe original convictions
werevacatedandto forfeit the flat time he hadaccruedprior to his original parole.His federal
habeasorpuspetitionseekgo obtainall of theflat time creditsaccruedrom April 20, 1988, until
June 8, 1991.

Sweeffiled astatehabeasorpusapplicationonDecembef9, 1992, anthiswasdenied on
October 6, 1993. He filed twiime credit dispute resolutioforms,in August 17, 2009, and May
5, 2015 After these were denie@weetfiled a statehabeaspplicationchallenging the denial of
flat time credits. This applicationwasdenied orSeptembefi4, 2016.While his stateapplication
was pending, Sweet filed this federal habeas petition on August 3, 2016.

Il. The Respondent’sAnswer and the Petitioner’'s Response
TheResponderiled ananswerassertinghatSweet spetitionwasbarredby thestatuteof

limitations! Sweeffiled a response arguinbathis statehabeapetitionwasfiled in 1992, before

TheAnti-TerrorismandEffective DeathPenaltyAct of 1996(AEDPA) providesor a one-
yearstatuteof limitationsin habeagorpusproceedingsAs setoutin 28U.S.C.82244(d)thisone-
yearlimitationsperiod rungrom thelatestof thefollowing: (1) thedatethejudgmentbecamdinal
by the conclusion adirectreviewor theexpirationof thetimefor seekingsuchreview;(2) the date
onwhichanimpedimento filing createdby stateactionin violation of theConstitutionor laws of
theUnitedStatess removedj3) the date owhichthe constitutionalight asserteavasrecognized
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the limitations periodwas enactedand thatEx Parte Hatcher wasin effect at the time of his
conviction. He statedhathetook solongto seekfederalhabeas corpuglief becauséewassick,
he had eye surgery and a broken finger, hefaaily problems,and he hado do a lot oflegal
research.

Sweetalso claimed that under thestatute of limitations, “prospectiverelief shall not
terminateif the courtmakeswritten findings basedon therecordthat prospectiveelief remains
necessaryo correcta currentand ongoing violation of thEederalright, extends no further than
necessaryo correcttheviolation of theFederalright, andthatthe prospectiverelief is narrowly
drawnand thdeastintrusivemeango correcttheviolation.” Thisis a quotatiorfrom 818U.S.C.
3626(b)(3)which concerndimitations on thedistrict court’s authorityto order prospectiveelief
in prison condition cases and has no applicability to Sweet’s case.

lll. The Report of the Magistrate Judge

After reviewof the pleadings, thlagistrateJudgeassueda Reportecommendinghat the
petition be dismissedasbarredby the statuteof limitations. The MagistrateJudgeobservedhat
Sweetknew of hisclaimin Decembenf 1992 whenhefiled astatehabeaspplicationchallenging
the denial oflat time credits. Thecasewhich hecites,Ex Parte Hatcher, does not apply and any
eventwasdecidedin 1995.Both of thesedatesare prior to April 24, 1996, the datie statuteof
limitationswas enacted.

TheMagistrateJudgestatedthat undefifth Circuit precedentpersons whoseaimsarose
prior to theenactmenof thestatuteof limitationshaveoneyearto seekfederalhabeasorpugelief,
beginningon April 24, 1996.United Sates v. Flores, 135 F.3d 1000, 1005-0&th Cir. 1998).

Sweet’dimitationsperiodbegarto runon thatdateand expired oApril 24,1997. TheMagistrate

by theSupremeCourtandmaderetroactivelyapplicablego case®ncollateralreview;or (4) the date
onwhichthefactualpredicateof theclaimor claimspresentedould havdbeendiscoveredhrough
the exercise oflue diligence.



Judgedeterminedthat Sweetdid not show anylegal or equitablebasisuponwhich to toll the
limitations period and that Sweet plainfigiled to exercise reasonable diligence.
IV. Sweet’sObjections to the Report

In his objectionsSweetcontendshathe has naosleptonhisrightsbut has sougho pursue
his rights byfiling petitions andime creditresolutionforms. He doesnot explain thealmost16-
yeargapbetweerthe denial of hi§irst statehabeaspplicationin October of 1993 and tliging of
hisfirst time creditdisputeresolutionform in Augustof 2009. Suchanextraordinaryapseof time
plainly does notlemonstrateeasonable diligence. This objection is withmatrit.

Sweetnext contendthatthe Constitutiomprohibitsthegovernmentrom deprivingpersons
of life, liberty, andpropertywithoutdueproces®f law. He citesWilsonv. Iseminger, 185U.S.55,
62, 22S.Ct.573 (1902psstatingthat“all statutesf limitationsmustproceed on theleathat the
party hasfull opportunityaffordedhim to try his rightin the courts, but fails to showhow this
principle aids his case;Sweetplainly hadmorethanampletime in which to seekfederalhabeas
corpus relief busimply elected not to do so. This objection is withmrit.

Sweetalsocitescasedrom the SecondCircuit discussingvhat constitutes dreasonable
time” afterthe AEDPA’s enactmenin which to seekhabeasorpusrelief. Like the Fifth Circuit,
the Secondircuit providedthatprisoners hadneyearafterthe AEDPA wasenactedn whichto
seekhabeagelief for claims arising prior to the enactmentdate ofApril 24, 1996.Joseph v.
McGinnis, 150F.3d 103, 104 (2n@ir. 1998). Sweetsigned higederalhabeasorpuspetitionon
August 3, 2016, ove20 yearsafter the AEDPA wasenacted.This plainly is not a“reasonable
time.” Sweet’'sobjectionsarewithoutmerit. See Palaciosv. Sephens, 723 F.3d 600, 60¢th Cir.
2013); accord, Nelms v. Johnson, 51 F.App’x 482, 2002J).S. App. LEXIS 21827 (5th Cir.,
SeptembeB0, 2002)(statingthat “this court hasfound nocasein which equitabletolling was

granted after a petitioner had let teonthsof the AEDPAlimitations period slip by.”)



V. Conclusion
The Courthasconducted aarefulde novo review of those portions of th¥lagistrate

Judge’sproposedindings andrecommendation® which the Plaintiff objected. See 28 U.S.C.
8636(b)(1) (District Judge shélhake ade novo determinatiorof those portions of the Report or
specifiedproposed findings aecommendation® which objectionis made.”) Uponsuchde novo
review, the Court hasleterminedthat theReportof the Magistrate Judgeis correct and the
Plaintiff's objections are withouterit. It is accordingly

ORDERED that thePetitioner’'sobjectionsareoverruledandthe Report of theviagistrate
Judge (docket no. 14) ADOPTED as the opinion of the District Courlt is further

ORDERED that the abovetyledapplicatiorfor thewrit of habeagorpuss DISMISSED
WITH PREJUDICE . It is further

ORDERED thatthePetitionerRaymondweeis DENIED acertificateof appealabilitysua
sponte. Finally, it is

ORDERED that anyand all motionswhich may be pendingn this action are hereby
DENIED.

So ORDERED and SIGNED this 22 day of May, 2017.

y/ A

Ron Clark, United States District Judge
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