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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION

ESAWLAMPKIN 8§
V. 8§ CIVIL ACTION NO. 6:16¢cv1174
JEFF JACKSON, ET AL. 8§

MEMORANDUM ADOPTING REPORTAND RECOMMENDATION
OFTHE UNITED STATESMAGISTRATE JUDGE
AND ENTERINGFINAL JUDGMENT

ThePlaintiff EsawL.ampkin,proceedingro sg, filed thiscivil rightslawsuitunder42U.S.C.
§1983complainingof allegedviolationsof hisconstitutionalights. This Courtorderedhat thecase
bereferredto theUnited StatesMagistrateJudge pursuamd 28U.S.C.8636(b)(1) and (3) aritie
Amended Ordefor the Adoption ofLocal Rulesfor the Assignmentof Dutiesto United States
MagistrateJudges.ThenamedDefendantsireLongviewdefenseattorneysleff JacksorandScott
Novy as well as State Bar of Texasployeeslackie Truitt, David Kitner, and Kathy Owen.
|. The Plaintiff's Claims

Lampkincomplainghathereceivedneffectiveassistancef counsefrom JacksormndNovy
at histrial in August of 2016He claimsthatthe attorneyscoercedhim into pleadingguilty for a
35 year sentence by telling hitmat based on hisriminal record, he would get 98arsin prison
if hewenttotrial. Lampkinassertshattheattorneydailedto producemitigatingevidenceo lessen
this sentencefailed to contactwitnesseswould notemployan expertwitness placedhimin a bad
light by testifying at a pre-trial hearingand asking hinidamagingunlawful questions,failed to
investigate hignentalhealthhistory, andrefusedto file properdefensemotionsor raise proper
objections.He claimsthatthe StateBar officials failed to correctthe misconducthut offers no

further factual details concerning these defendants.
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Il. The Report of the Magistrate Judge

After review of the pleadings, thiglagistrateJudgassueda Reporstatingthatin orderto
recoverdamagefor allegedlyunconstitutionatonvictionorimprisonmentorfor otherharmcaused
by actionswhichwould render a conviction @entencénvalid, aplaintiff under 42J.S.C.81983
must prove that the conviction aentencehasbeenreversedon direct appeal, expunged by
executive ordedeclarednvalid by anauthorizedstatetribunal, orcalledinto question by &ederal
court’'sissuanceof awrit of habeascorpus.Heck v. Humphrey, 512U.S.477,486-87,114 S.Ct.
2364, 129 L.Ed.2d 383 (19940 arke v. Salder, 154 F.3d 186, 18¢6th Cir. 1998) én banc).
Becausea judgmenin Lampkin’s favor wouldnecessarilycall into question thevalidity of his
conviction,Lampkin mustmeetthe Heck prerequisites before heanproceedwith acivil rights
lawsuit raisingtheseallegations.The MagistrateJudge observethat accordingto Lampkin, his
convictionwasrenderedn August 25, 2018essthan onanonthprior to hisfiling of thepresent
lawsuit, meaninghe plainly has not had enoutiime to pursue alirectappeakhroughthe Texas
Court of Criminal Appeals. The MagistrateJudgethereforerecommendedhat the lawsuit be
dismissedwith prejudiceto his claims being assertedagain until Lampkin can meetthe Heck
prerequisites.See Del.eon v. City of Corpus Christi, 488 F.3d 649, 657 (5th Cir. 2007).
lll. Lampkin's Objections

In his objectionsto the Report,Lampkin statesthat he is entitled to receive effective
assistancef counseht trial aswell ascompulsoryprocesdor obtainingwitnessesHe contends
thathis convictionwasreversedn directappeal but hecitesan earlierproceedingat which his
convictionwasaffirmedbut thecasewasremandedor a newtrial onpunishmenbnly. Lampkin
v. Sate, 470S.W.3d876, 899 (Tex.App.-Texarkana 2015, pef.d). Lampkin statesn another
lawsuitthat BrandonWinn, not Jacksoror Novy,washis attorneyat this earlierproceeding.See
Lampkin v. Dean, civil actionno. 6:15cv496, docket no. i, 3. Lampkin has noshownthatthe
proceedingn which he claimsineffective assistancéy Jacksorand Novy,which took placein

August of 2016, has been overturned, reversed, or otherwise set aside.



Lampkindoes notentiontheMagistrateJudge’secommendatiofor thedismissabf the
StateBar employeesn his objections.In any eventijt is by nomeansclearthat Lampkin hasset
out a constitutionatlaim againsemployee®f the TexasStateBar for notresolvinghis grievance
against hiattorneysn themannemhich he wantedSee Rainesv. Sandling, civil actionno. A-14-
CA-496, 201AVL 2946656W.D.Tex.,June 27, 2014xlaim of dissatisfactiomwith resolutionof
bar grievance did namplicateanyfederalconstitutionatights). Lampkin’sobjectionsarewithout
merit.

IV. Conclusion

TheCourthasconducted aarefulde novoreviewof those portions of thdagistrateJudge’s
proposed findings angécommendation® which thePlaintiff objected.See 28U.S.C.8636(b)(1)
(District Judgeshall “make a de novo determinatiorof those portions of the Repant specified
proposed findings aecommendationt which objectionis made.”) Uponsuchde novo review,
the Courthasdeterminedthat the Report of th®agistrateJudgeis correctandthe Plaintiff's
objections are withounerit. It is accordingly

ORDERED that thePlaintiff's objectionsareoverruledand the Report of thiglagistrate
Judge (docket no. 7) BDOPTED as the opinion of the District Courlt is further

ORDERED that the abovetyledcivil actionis DISMISSED WITH PREJUDICE tothe
claims being assertechgain until suchtime as Lampkin can show that his conviction hdseen
overturned, expunged lexecutiveorder,declarednvalidin astatecollateralproceedingor called
into question through the issuance of a federal writ of habeas corpus.

ORDERED that anyand all motionswhich may be pendingn this action are hereby

DENIED.
So ORDERED and SIGNED this 6 day of March, 2017.

y/ A

Ron Clark, United States District Judge
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