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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION
WENDELL A. LEE #399488
(aka David C. LittleHawk 8§
V. § CIVIL ACTION NO. 6:16¢cv1378
CAPTAIN THOMAS ROGERS, ETAL. §
MEMORANDUM ADOPTING REPORTAND RECOMMENDATION

OF THE UNITED STATESMAGISTRATE JUDGE
AND ENTERINGFINAL JUDGMENT

The Plaintiff WendellLee, alsoknownasDavid C. Little Hawk, a prisoner of th@exas
Departmenof Criminal Justice Correctionalnstitutions Division proceeding o se, filed thiscivil
rightslawsuitunder 42J.S.C.81983complainingof allegedviolationsof his constitutionatights.
This Courtorderedthatthe casebereferredto the United StatesMagistrateJudge pursuarb 28
U.S.C. 8636(b)(1) and (3) anthe AmendedOrder for the Adoption of Local Rulesfor the
Assignmenbf Duties to United States Magistrate Judges.

Lee allegessexualassaultsby unknown prisorofficials at the SkyviewUnit, a TDCJ
psychiatricfacility, in Decembepf 2015 andhgainin Novemberof 2016. He concedeshat hevas
sanctionedor abuse of thpidicial processn 1991, butlaimsthat hiswife tookcareof thesanction
in theamountof $100.00.

Leealsofiled aseparatenotionfor leaveto file hislawsuit,asheis requiredto dobecause
of thesanctions.In this motion, he stateghat he has ndiled any civil actionsin this Courtsince
around 1991 and contends that his life is continually being threatened.

TheMagistrateJudgeobservedhataccordingo courtrecords] eewassanctionedn 1989
by arequirementhat he obtaipermissiorto file any newcivil action. He alsoreceivedasanction

in theamountof $35.00from this Courtin adifferentcasearound thsameime. In 1995 Leewas
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sanctioneds100.00 bythe Fifth Circuit Courtof Appeals. Little Hawk v. Scott, slip op. no. 95-
40349(5th Cir., Decembef0, 1995).Despitelee’scontentiorthat hiswife took careof theFifth
Circuit sanctioncourtrecords shovwhatneitherof thesemonetarysanctionshavebeensatisfied.

Although Lee claimed he has nofiled any civil actionsin this Court since 1991, the
MagistrateJudgeobservedhatlL eefiled five lawsuitsin theEasterrDistrict of Texashetweer1993
and 1995aswell astwo more(including the presentone)since2016. Of thefive lawsuitsfiled
between1993 and 1995two were dismissedas frivolous and theappealof a third was also
dismissedasfrivolous. TheMagistrateJudgehereforeconcluded thadtee’slawsuitwasbarredby
his nonpaymentf sanctions as well as by theeestrike provision of 28 U.S.C. §1915(g).

Lee receiveda copy of theMagistrateJudge’s Report builed no objections thereto;
accordngly, heis barredfrom de novo reviewby theDistrict Judge of those findings, conclusions,
and recommendations aneixceptupon grounds oplain error, from appellatereview of the
unobjectedo factual findings andegal conclusionsacceptedand adopted by theistrict court.
Douglassv. United Services Automobile Association, 79 F.3d 1415, 143®th Cir. 1996) én banc).

The Court hageviewedthepleadingsn this causeand the Report of tHdagistrateJudge.
Upon suchreview, the Court hasleterminedhe Report of theMagistrateJudgeis correct. See
United Satesv. Wilson, 864 F.2d 1219, 1225th Cir.), cert. denied, 492U.S.918,109S.Ct.3243
(1989) (whereno objectiondo a MagistrateJudge’sReportare filed, the standardof review is
“clearly erroneous, abuse of discretion and contrary to lawt.7$. accordingly

ORDERED that the Report of thMagistrateJudge (docket no. 8 ADOPTED asthe
opinion of the District Court. It is further

ORDERED that thePlaintiff’'s applicationfor leaveto proceedin forma pauperis is
DENIED andthe abovestyledcivil actionis DISMISSED WITH PREJUDICE asto therefiling
of anotherin forma pauperis lawsuit raising the sameclaims as herein presentedput without
prejudiceto therefiling of thislawsuitwithoutseekingn forma pauperis statusand uporpayment

of the statutory filing feelt is further



ORDERED that should th&laintiff pay thefull filing feewithin 15 daysafterthedateof
entryof final judgmentin thiscaseheshallbeallowedto proceedn thelawsuitasthrough thédull
feehadbeenpaidfrom the outsetBecausd.eeis ineligible to proceedn forma pauperis, thefull
filing feeis $400.00. Paymentof thefull filing feewill notaffecta frivolousnessnalysis,nor
wouldit eliminatetherequirementhatLeesatisfyall of thesanctionsmposedonhim. It is further

ORDERED that the Clerk shall senda copy of this MemorandumOpinion to the
Administratorof the Three Strikes List fadhe Eastern District of Texas. Finally, it is

ORDERED that anyand all motionswhich may be pendingn this action are hereby

DENIED.

So ORDERED and SIGNED this 14 day of May, 2017.

Tl Lol

Ron Clark, United States District Judge




