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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION

8
CYPRESS LAKE SOFTWARE, INC., )
8
Plaintiff, 8
8
V. 8 Case No. 6:18-cv-30-JDK
8
SAMSUNG ELECTRONICS g LEAD CONSOLIDATED CASE
AMERICA, INC., )
8
Defendant. 8
8

MEMORANDUM OPINION AND ORDER ON CLAIM CONSTRUCTION

On March 14, 2019, the Court heddhearing to determinedlproper construction of the
disputed claim terms in United States lRatdos. 8,661,361 (“the '36Ratent”), 9,423,938 (“the
'938 Patent”), 9,423,923 (“the '923 Patent”), 9&8F8 (“the '878 Patent”), 9,823,838 (“the '838
Patent”), 9,870,145 (“the '145 Patent”), 9,423 (“the '954 Patent”), 8,781,299 (“the '299
Patent”), 8,983,264 (“the 264 fmt"), 9,871,558 (“the '558 Rent”), and 8,787,731 (“the '731
Patent”) (collectively, “the Asserted Patents"J.he Court has considered the arguments made by
the parties at the hearing aimdtheir claim construction bris. Docket Nos. 105, 108, & 1%2.
The Court has also considered the intrinsic @vid and made subsidiary factual findings about
the extrinsic evidenceSee Phillips v. AWH Corp415 F.3d 1303, 1314 (Fed. Cir. 2005&va
Pharm. USA, Inc. v. Sandoz, Int35 S. Ct. 831, 841 (2015). T@eurt issues this Memorandum

and Order on Claim Constructionlight of these considerations.

1 Plaintiff also asserts U.S. Patent No. 8,422,858 (“the '858 Patent”), but the parties do not dispute the proper
construction of any claim terms from that patent.

2 Citations to the parties’ filings are to the filing's numbethe docket (Docket No.) and pin cites are to the page
numbers assigned through ECF.
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l. BACKGROUND

A. The '361, '938, '923, and '878 Patents

The '361, '938, '923, and '878 Patents share wrilly the same specification. These
patents generally relate to navigating between different applications whose windows are
simultaneously displayedn a computer screenSee, e.g.’361 Patent at 1:38-51. The
specification of the '361 Patent states that h@wnultiple applications running and displayed at
the same time creates a cluttered screen afapming windows. '361 Rant at 1:7-26. Thus,
when multiple applications are simultaneously displayed in an overlapping manner, finding the
desired application “may require a user to repesimilar and/or sanmset of movements over and
over.” Id. According to the specification, the disged embodiments provide a solution to the
need “for navigating beteen visual components.ld. The '938, '923, and '878 Patents claim
priority to the '361 Patent.

Claim 17 of the '361 Patent is an exemplataim and recites the following elements
(disputed term in italics):

17. A system for navigating bedéen visual components, the
system comprising:

a processor that executes an indian included irat least one of
a presentation space monitoomponent, an application
navigator component, anavigation element handler
componentand anavigation director componerduring
operation of the system;

the presentation spagnonitor component that during operation
of the system detects, infast application region of a
presentation space of a display device, a first visual
component of a first operatirgpplicationin a plurality of
operatingapplications

the application navigator compantehat during operation of the
system presents a first navigation control, in a first
navigation region determineds®d on the first application
region, for navigating to a second visual component, of a
second application in the phlity, in a second application
region in the presentation space, wherein the first
navigation region is determined based on a location of at
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least one of the first visualomponent, a parent visual
component of the first visuabmponent, and a child visual
component of the first visual component;

the navigation element handler component that during operation
of the systendletects a user input corresponding to the first
navigation contraland

the navigation director component thdiring operation of the
systemsends, in response to deting the user input,
navigation information to nagate to the second visual
component.

B. The "858, '299, '264, '731 and '558 Patents
The '858, '299, '264, '731, an@58 Patents are all titled “Miedds, Systems, and Computer
Program Products For Coordimagi Playing of Media Streams.These patents share a common
specification. The specification states that thsclosed embodiments address a problem that
occurs when multiple media streams play simultaneously, thereby creating “interference” and
“lead[ing] to an unpleasant listening experienceSee, e.qg.’299 Patent at 1:20-43. The
specification adds that a need existsdoordinating playing of media streamisl. To achieve
this coordination, the specification discloses “presentation focus,” which indicates that a first
media player is allowed to play a first medigeam, and a second mediays@r is not allowed to
play a second media streai®ee e.g., icat 12:60-13:8.
Claim 1 of the '299 Patent is an exemplalaim and recites the following elements
(disputed term in italics):
1. A computer program produeimbodied on a non-transitory
computer readable medium, comprising:
code for working in associationith a first presentation device
having a touchscreen thatdapable of providing access to
a plurality of applications tluding a first media player and
a second media player in an execution environment, the
first presentation device capable of communication with a
second presentation device including a display via a
wireless local area network on which the first presentation
device resides, where execution environment presentation

focus information is accessible for identifying whether at
least one of the first presentation device or the second
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presentation device is to hdilized for presentation in
connection with the applications;

code for detecting access to thestfimedia player to play a first
media stream that includes video

code for indicatingif the first presentation device is to be utilized
for presentation based on the execution environment
presentation focus informatiothat the first media player
is allowed to play the first media stream via the first
presentation devige

code for indicating if the second presentation device is to be
utilized for presentation based on the execution
environment presentation focus informatitimat the first
media player is allowed to @} the first mdia stream via
the second presentation device

code for indicatingif both the first presentation device and the
second presentation device are to be utilized for
presentation based orthe execution environment
presentation focus informatiothat the first media player
is allowed to play the first ndéa stream via both the first
presentation device and tlsecond presentation devjce

wherein the computer programopluct is operable such that a
change in presentation focus is capable of being based on
at least one of a releasing of a first presentation focus in
connection with the first med@ayer, a detected user input
indication for giving the second media player second
presentation focus, a change in input focus, a change in an
attribute of a user interfacelement, a count of media
streams being played, a ranking of media streams being
played, a transparency level of at least one of the user
interface element, or another user interface element sharing
a region of a display of th@st presentation device.

C. The '838, '145, and '954 Patents
The '838, '145, and '954 Patentsrgzally relate to th integration of apptations that run

simultaneously on a compute3ee, e.g.954 Patent at 1:20-37. Tleggatents share substantially
the same specification. Claim 14 of the '954 Pateaih exemplary clainma recites the following
elements (disputed term in italics):

14. An apparatus, comprising:

at least one processconfigured for coupling with memory and

a touchscreen, and further configured for:

storage of a plurality aipplicationsincluding a firstapplication
a seconapplication and a thirdapplication utilizing the
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memory, the applications including a first program
component and a second program component;

detection of a first user input;

in response to the first user inpptesentation gfutilizing the
touchscreen,a first window associated with the first
program componenincluding at leasbne user interface
element;

detection of a second user inpatconnection with the at least
one user interface elentenf the first window;

in response to the second user input in connection with the at least
one user interface element of the first windoveation of
a second window associated with the second program
component and presentation thereof, utilizing the
touchscreen, adjacent to andt overlapping with respect
to the first window, for presenting, in the second window,
data associated with the aa$t one user interface element
of the first window;

detection of a third user input; and

in response to the third user input, change, utilizing the
touchscreen, the presentation of the first window and the
second window, such that adii size of the first window
and a second size of the sad window are both changed,
and the second window remains adjacent to and not
overlapping with respect to the first window.

Il. APPLICABLE LAW
A. Claim Construction

“It is a ‘bedrock principle’ of patent law thdhe claims of a patertefine the invention to
which the patentee is entilehe right to exclude.”Phillips v. AWH Corp.415 F.3d 1303, 1312
(Fed. Cir. 2005) (en banc) (quotingnova/Pure Water Inc. VSafari Water Filtration Sys.,
Inc., 381 F.3d 1111, 1115 (Fed. Cir. 2004)). To deteenthe meaning of the claims, courts start
by considering the intrinsic evidencéd. at 1313;C.R. Bard, Inc. v. U.S. Surgical Coy[388
F.3d 858, 861 (Fed. Cir. 2008¢ell Atl. Network Servs., Inc. v. Covad Commc’ns Grp., BG2
F.3d 1258, 1267 (Fed. Cir. 2001). The intrinsic ewmitk includes the claims themselves, the
specification, and the prosecution histoRhillips, 415 F.3d at 1314¢.R. Bard, InG.388 F.3d

at 861. The general rulesubject to certain spdi exceptions discussedafra—is that each claim
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term is construed according to its ordinanyd accustomed meaning as understood by one of
ordinary skill in the art at the time ofdlinvention in the context of the patemhillips, 415 F.3d

at 1312-13Alloc, Inc. v. Int'l Trade Comm’n342 F.3d 1361, 1368 (Fed. Cir. 2008gure
Networks, LLC v. CSR PLC71 F.3d 1336, 1347 (Fed. Cir. 2014) (“There is a heavy presumption
that claim terms carry their accustomed meanirtgerrelevant community e relevant time.”)
(vacated on other grounds).

“The claim construction inquiry. . begins and ends in allses with the actual words of
the claim.” Renishaw PLC v. Marposs Societa’ per Azids8 F.3d 1243, 1248 (Fed. Cir. 1998).
“[lln all aspects of claim construction, ‘theame of the game is the claim.”’Apple Inc. v.
Motorola, Inc, 757 F.3d 1286, 1298 (Fed. Cir. 2014) (quotimgre Hiniker Co, 150
F.3d 1362, 1369 (Fed. Cir. 1998)). First, a term’s cdritethe asserted claioan be instructive.
Phillips, 415 F.3d at 1314. Other asserted or unasserted claims can also aid in determining the
claim’s meaning, because claim terms are tylyiagsed consistently throughout the paterd.
Differences among the claim terms can alssishsn understanding a term’s meanirig. For
example, when a dependent claim adds a limitatcen independent claim, it is presumed that
the independent claim does not include the limitatioh.at 1314-15.

“[Cllaims ‘must be read in view of trepecification, of whiclthey are a part.”1d. (quoting
Markman v. Westview Instruments, |82 F.3d 967, 979 (Fed. Cir. 948) (en banc)). “[T]he
specification ‘is always highly levant to the claim construction analysis. Usually, it is
dispositive; it is the single best guittethe meaning of a disputed termId. (quotingVitronics
Corp. v. Conceptronic, Inc90 F.3d 1576, 1582 (Fed. Cir. 199a)gleflex, Inc. v. Ficosa N. Am.
Corp,, 299 F.3d 1313, 1325 (Fed. Cir. 2002). But, 1tfaugh the specification may aid the court

in interpreting the meamg of disputed claim language, padiar embodiments and examples
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appearing in the specification will not generally be read into the clain@®othark Commc’ns,
Inc. v. Harris Corp, 156 F.3d 1182, 1187 (Fe@ir. 1998) (quotingConstant v. Advanced
Micro-Devices, InG.848 F.2d 1560, 1571 (Fed. Cir. 1988ge also Phillips415 F.3d at 1323.
“[1t is improper to read limitdons from a preferred embodimetgscribed in the specification—
even if it is the only embodiment—into the claims absent a aléaration in the intrinsic record
that the patentee intended the claims to be so limitei@bel-Flarsheim Co. v. Medrad, In@58
F.3d 898, 913 (Fed. Cir. 2004).

The prosecution history is anottteol to supply the propaontext for claim construction
because, like the specification, the prosecutiorohjigtrovides evidence of how the U.S. Patent
and Trademark Office (“PTO”) andehnventor understood the pateRtillips, 415 F.3d at 1317.
However, “because the prosecution history éspnts an ongoing negotiation between the PTO
and the applicant, rather tharetfinal product of thategotiation, it often lackthe clarity of the
specification and thus is less usdf claim construction purposesld. at 1318see also Athletic
Alts., Inc. v. Prince Mfg.73 F.3d 1573, 1580 (Fed. Cir. 199@mbiguous prosecution history
may be “unhelpful as ainterpretive resource”).

Although extrinsic evidence can also be useful, it is “lggsificant than the intrinsic
record in determining #hlegally operative meamy of claim language.” Phillips, 415 F.3d
at 1317 (quotindg.R. Bard, InG.388 F.3d at 862). Technical dartaries and treatises may help
a court understand the underlyiteghnology and the manner in whighe skilled in the art might
use claim terms, but technical dictionaries ardtises may provide defiions that are too broad
or may not be indicative of howdhterm is used in the patenid. at 1318. Similarly, expert

testimony may aid a court ionderstanding the underlyingdhnology and determining the

particular meaning of a ternm the pertinent fial, but an expert's conclusory, unsupported
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assertions as to a term’s definitiane entirely unhelpfuto a court. Id. Generally, extrinsic
evidence is “less reliable than the patent @mgrosecution history idetermining how to read
claim terms.” Id. The Supreme Court recently explained thle of extrinsic evidence in claim
construction:
In some cases, however, the district ¢ouitl need to look beyond the patent’s
intrinsic evidence and to consult exsio evidence in order to understand, for
example, the background science or the nmggof a term in the relevant art during
the relevant time periodSee, e.g., Seymour v. Osbqrh# Wall. 516, 546 (1871)
(a patent may be “so interspersed with technical terms and terms of art that the
testimony of scientific witheses is indispensable tacarrect understanding of its
meaning”). In cases where those subsidiacys are in dispute, courts will need to
make subsidiary factual findings abougtlextrinsic evidece. These are the

“evidentiary underpinnings” of claironstruction that we discussedhtarkman
and this subsidiary factfinding must t®viewed for clear error on appeal.

Teva Pharm. USA, Inc. v. Sandoz, |A&5 S. Ct. 831, 841 (2015).

B.  35U.S.C.§112(6) (pre-AlA) / § 112(f) (AR

A patent claim may be expressasing functional languageSee35 U.S.C. § 112, | 6;
Williamson v. Citrix Online, LLC792 F.3d 1339, 1347-49 & n.3 (Fed. Cir. 2015) (en banc in
relevant portion). Section 112, paragraph 6, pravttlat a structure may be claimed as a “means
... for performing a specifiedifiction” and that an act may blimed as a “step for performing
a specified function."Masco Corp. v. United State303 F.3d 1316, 1326 (Fed. Cir. 2002).

But § 112, 16 does not apply to all functional claim language. There is a rebuttable
presumption that § 112, 1 6 applies when the danguage includes “means” or “step for” terms,
and that it does not apply ithe absence of those termddasco Corp. 303 F.3d at 1326;
Williamson 792 F.3d at 1348. The presumption stands or falls according to whether one of

ordinary skill in the art wouldnderstand the claim with the furartial language, ithe context of

3 Because the application resulting in the '361 Patent Wilag before the effective date of the America Invents
Act (“AlA”), the Court refers to the pre-AlA version of § 112.
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the entire specification, to denote sufficiently defisiieicture or acts for performing the function.
SeeMedia Rights Techs., Ing. Capital One Fin. Corp.800 F.3d 1366, 1372 (Fed. Cir. 2015)
(8 112, 1 6 does not apply when “the claim languagad in light of the specification, recites
sufficiently definite structure” (quotation marks omitted) (citMgjliamson 792 F.3d at 1349;
Robert Bosch, LLC v. Snap-On Ing69 F.3d 1094, 1099 (Fed. Cir. 2014Wjjliamson 792 F.3d
at 1349 (8§ 112, 1 6 does not apply when “thedsmf the claim are understood by persons of
ordinary skill in the art to have sufficiently definite meaning as the name for structigsgo
Corp., 303 F.3d at 132@ 112, 1 6 does not apply when the claim includes an “act” corresponding
to “how the function is performed”Personalized Media CommunicatiohsL.C. v. International
Trade Commissigri6l F.3d 696, 704 (Fed. Cir. 1998) (8 118, does not apply when the claim
includes “sufficient structure, material, or acithin the claim itself to perform entirely the recited
function . . . even if the claim uses the témeans.”) (quotation marks and citation omitted).
When it applies, 8§ 112, 1 6 limits the scopeh# functional term “to only the structure,
materials, or acts described tine specification as correspongdito the claimed function and
equivalents thereof. Williamson 792 F.3d at 1347. Construing a means-plus-function limitation
involves multiple steps. “The first step . . aigletermination of the function of the means-plus-
function limitation.” Medtronic, Inc. v. Advance@ardiovascular Sys., Inc248 F.3d 1303, 1311
(Fed. Cir. 2001). “[T]he next step is to deténe the corresponding structure disclosed in the
specification and equivalents thereof.ld. A *“structure disclosed in the specification is
‘corresponding’ structure only if éhspecification or prosecution hisgariearly links or associates
that structure to the funoin recited in the claim.Id. The focus of the “corresponding structure”
inquiry is not merely whether argtture is capable gferforming the recitetlunction, but rather

whether the corresponding structise'clearly linked or associatedith the [recited] function.”
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Id. The corresponding structure “must include alusture that actually performs the recited
function.” Default Proof Credit Card Sy v. Home Depot U.S.A., Ind12 F.3d 1291, 1298 (Fed.
Cir. 2005). However, 8§ 112, 1 6 does not pefinicorporation of structure from the written
description beyond that necessarnp#sform the claimed function.Micro Chem., Inc. v. Great
Plains Chem. C9194 F.3d 1250, 1258 (Fed. Cir. 1999).

For § 112, 1 6 limitations implemented bywgrammed general jaose computer or
microprocessor, the corresponding structure destiibéhe patent specification must include an
algorithm for performing the functionWMS Gaming Inc. vnt'l| Game Tech.184 F.3d 1339,
1349 (Fed. Cir. 1999). The corresponding structureisa general purpose computer but rather
the special purpose computer programmed to perform the disclosed algaAitistocrat Techs.
Austl. Pty Ltd. v. Int'l Game Tegtb21 F.3d 1328, 1333 (Fed. Cir. 2008).

C. Definiteness Under 35 U.S.C. § 112, 2 (pre-AlA) / § 112(b) (AIA)

Patent claims must particubapoint out and distinctly claim the subject matter regarded
as the invention. 35 U.S.C. § 112, 2. A clawhen viewed in light othe intrinsic evidence,
must “inform those skilled in #hart about the scopé the invention with reasonable certainty.”
Nautilus Inc. v. Biosig Instruments, Ind34 S. Ct. 2120, 2129 (2014). itfdoes not, the claim
fails 8 112, 1 2 and is there®mvalid as indefiniteld. at 2124. Whether a claim is indefinite is
determined from the perspective of one of ordirskii} in the art as of thtime the application for
the patent was filedld. at 2130. As it is a challenge to thdidiy of a patentthe failure of any
claim in suit to comply with § 112 muste shown by clear andonvincing evidence.Id.
at 2130 n.10. “[lI]ndefiniteness is a question of éawl in effect part of claim constructiorePlus,
Inc. v. Lawson Software, In@00 F.3d 509, 517 (Fed. Cir. 2012).

When a term of degree is used in a clditine court must determine whether the patent

provides some standard fimeasuring that degreeBiosig Instruments, Inc. v. Nautilus, IN¢83
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F.3d 1374, 1378 (Fed. Cir. 2015) (quotation marks odjitteikewise, when a subjective term is
used in a claim, “the court must determineetiter the patent's specification supplies some
standard for measuring tiseope of the [term].”"Datamize, LLC v. Plumtree Software, [ng17
F.3d 1342, 1351 (Fed. Cir. 200%8cordInterval Licensing LLC v. AOL, Inc766 F.3d 1364,
1371 (Fed. Cir. 2014) (citinDatamize 417 F.3d at 1351).

[l. LEVEL OF ORDINARY SKILL IN THE ART

It is well established that patents are intetgd from the perspecéwof one of ordinary
skill in the art. See Phillips415 F.3d at 1313 (“[T]he ordinary and customary meaning of a claim
term is the meaning that the term would haveperaon of ordinary skill in the art in question at
the time of the invention, i.e., as of the effectiiag date of the patent application.”). The Federal
Circuit has advised that the “[flactors that may be considered in determining the level of skill in
the art include: (1) the educatidevel of the inventors; (2) thigpe of problems encountered in
the art; (3) prior art solutions those problems; (4) the rapidityith which innovations are made,;

(5) sophistication of the techmogly; and (6) educatidevel of active workes in the field.” Env'tl
Designs, Ltd. v. Union Oil Co. of Californi@l3 F.2d 693, 696 (Fed. Cir983). “These factors
are not exhaustive but are merely a guide to detargnthe level of ordinary skill in the art.”
Daiichi Sankyo Co. Ltd. v. Apotex, In601 F.3d 1254, 1256 (Fed. Cir. 2007).

Plaintiff's expert, Dr.Ahmed Tewfik, states #t he agrees witand adopts the Court’'s
previous finding for the appropriatevel of ordinary skill in te art, namely that a person of
ordinary skill in the a@rwould have (a) at leas Bachelor’'s degree iBlectrical Engineering,
Computer Engineering, Cqouater Science, or equivalent thef and (b) at least two years of
programming experience. DagtkNo. 105-15 at § 27. Defendsinéxpert, Dr.Dan Schonfeld,
opines that a person of ordinary skill in the art “would have (a) at least at least a Bachelor’s degree

in Electrical Engineering, ComputEngineering, Computer Sciencg,equivalent thereof and (b)
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”

at least two years of work experience relatingmultimedia streaming and user interfaces.
Docket No. 108-2 at §15. Havimgnsidered the parties’ propasaand the factors that may be
considered in determining the level of skill in trg the Court finds that a person of ordinary skill
in the art would have a Bachelor's degreeEiectrical EngineeringComputer Engineering,
Computer Science, or equivalent thereof, ardagt two years of progmming experience. While
a person of skill in the art may have the morecHr experience relating to multimedia streaming
and user interfaces, the Court finds that evenrgépeogramming experience is sufficient in light
of the varied specificatiorsf the Asserted Patents.

V. CONSTRUCTION OF AGREED TERMS

The parties agreed to the constioe of the following terms/phrases:

Claim Term/Phrase Agreed Construction

“presentation focus” “an attribute associated with a media player,
directly and/or indireity, indicating whether the
(731 claims 1, 10; '558 claims 14, 17; | media player is allowed to access one or more
'299 claim 17; '264 claims 61, 70, 71) | presentation devicesifplaying one or more
corresponding media strearan the presentation
devices; an attributlr restricting and
coordinating access to an output device by one or
more applications”

“presentation focus information” “data that identifies one or more media players
and whether the media plkeg have presentation
(731 claims 1, 10; '299 claims 17, 23; | focus”

'264 claims 61, 71)

“input focus” “an attribute of a usanterface element indicating
whether input from one or more particular input
(731 claim 1; '558 claim 14; 299 claim | devices is directed to the element”
17;°264 claim 61)

“navigation control” “a user interface element for navigating between
and/or among user interface elements of
(361 claim 236) respective operating applications”
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Docket No. 85 at 1-2. The parties also agreadtttie following terms should be given their plain

and ordinary meaning.

Claim Term/Phrase

Claim(s)

“navigation control is sent utilizing a
hypertext transfer protocol (HTTP)”

'361 claim 117

“drop down interface”

'361 claims 25, 117, 143

“updated visual components”

'361 claim 25

“execution environment presentation focus
information”

'299 claim 1

“first presentation focus” / “second
presentation focus”

731 claims 1, 10; '299 claim 17; '264 claim
61, 70, 71; '731 claims 1, 3, 20

“first media stream” / “second media strean

731 claims 1, 3, 20; '558 claims 14, 17; '29
claims 17, 23;'264 claim 61

“computer program product”

731 claim 1; '299 claims 17, 23; '264 clai
61, 70, 71

“non-transitory computer readable medium’
“non-transitory memory storing instructions

/731 claim 1; '299 claim 17; '264 claim 61;
"’558 claim 14; '361 claim 236

[72)

ms

uplay”

'858 claims 1, 6, 9; '264 claims 61, 71; '73]
claims 1, 20; '299 claims 1, 3, 4, 5, 10, 11,
'858 claims 1, 14, 24

“context switching”

'361 claim 143

“navigation region moves as a function of a
movement of the first application region”

'361 claim 270

“associated with a web service” '361 claim 143
“capable of dynamically retrieving data” '361 claim 143
“presented . . . via an interface” '361 claim 113
“one or more rules that differ, at least in "731 claim 20
part”

“user interface element dispiad with a '299 clam 23
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command interface element including a
rewind icon or a forward icon for changing
an operational state of the first media playe
in connection with the first media stream”

=

“first navigation region” '361 claims 236, 238, 239; '923 claim 3
“detection of a first user input” ‘838 claims 153, 154, 156, 180
“detection of a second user input” '145 claims 13, 52

“detection of a third user input” '954 claim 14

“a first media player access to a first '858 claims 1, 6

presentation device”

“a first media player access to a second '858 claims 1, 6
presentation device”

“a second media player access to play a | '858 claims 1, 6
second media stream”

“utilized for presentation” '558 clais 1, 24; 264 claims 61, 63; '299
claims 1, 10, 11, 13, 17, 19, 26, 28.

“access to a resource” 731 claim 5

Docket No. 85-6 at 2-4. Finallguring the claim construction h&ag, the parties agreed to the

construction of the following term:

Claim Term Agreed Construction
(Term No. 20 — Group D) “state of being able to be seen”
“visibility”

(838 claims 153, 154, 156, 180; '145 claims 13,
52)

In view of the parties’ agreement on the construction of the identified terms, theADSIATS

the parties’ agreed constructions.
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V. CONSTRUCTION OF DISPUTED TERMS

The parties’ dispute focuses on the meanimgj scope of thirty-two terms/phrases in the
Asserted Patents. As an initiaatter, the Court notes thatetiparties dispute whether several
“software” limitations are subjectto 8 112,  6.tlBsides agree with éhgeneral proposition that
“software” claims do not automatically invoke orctxde a claim from being subjectto § 112, § 6.
But both sides also argue tladt the disputed “software” limitationsither are subject to or are
not subject to § 112, 1 6. Given their extreme pwssti the parties offer little help construing the
diverse cross section of “software” ltations in the Asserted Patentdpple Inc. v. Motorola,
Inc.,, 757 F.3d 1286, 1298-1299 (Fed. Cir. 2014) (“Requgiriraditional physical structure in
software limitations lacking the term means would result in all of these limitations being construed
as means-plus-function limitations and subsetiydmeing found indefinitg). The parties’
positions thus further complicate the analysid ennfirm that “[p]aragraph 6 has morphed from
a clear legal instruction o a litigator's delight.”Williamson v. Citrix Online, LLC 792
F.3d 1339, 1362 (Fed. Cir. 2015) (Newman, J., dissenting).

For the convenience of the parties, the €g@uovides its construans of the disputed

terms in table form in the Appendix to this Order.
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A. “application” (Group A) 4

Disputed Term| Plaintiff’'s Proposal Defendants’ Proposal
(Term No. 15) | Plain and ordinary | “software program that performs a specific function,
“application” meaning. such as word processors, database programs, web

browsers, and image-editing programs, as contrasted
with a utility or operatig system”

1. The Parties’ Positions

In ZTE Plaintiff agreed that an “applications “a software program that performs a
specific function.® The parties in this case dispwtether the term gpiires construction.

Plaintiff argues that “application” has aapl and ordinary meamg with no construction
needed. Docket. No. 105 at 20. Plaintiff also ardglias“application” is also used as a modifier
to distinguish one particular component from anothdr.(citing '361 Patenat 6:5-6, 3:47-51,
6:33-34, 9:3-7).

Defendants respond thatiitiff has not provided any badior deviating from the Court’s
prior analysis irZTE Docket No. 108 at 54. Defendants ardjoat Figure 1 of the patents shows
that “applications 122" are parate and distinct from the “operating system 120.” Defendants
also contend that the patents provide examplediffifrent applications that track the Court’s
construction irZTE 1d. (citing '954 Patent at 1:27-37,25—28; '361 Patent at 6:38-61, Fig. 4).

Plaintiff replies that Defendasitconstruction is improper begse it uses examples picked
from the background section of just one assepetent. Docket No. 112 at 16. According to

Plaintiff, unlike inZTE, where “application” appeared onlythe '954 Patent, here the term applies

4 Before the claim construction hearing, the parties sulratténint Claim Construction Chart (“the Chart”). Docket

No. 121. In the Chart, the parties proposed presenting the term/phrases in groups and agreed to an order of
prioritization of the groupsld. at 1. The groups identified in this Order are the ones that were presented to the Court

in the Chart, and the “Term No.” is thee the parties identified in the Chald. at 1-8.

> The Court addressed some of the same arguments and several of the same Qafertssihake Software, Inc. v.
ZTE, Inc, Case No. 6:17-CV-300-RWS, Docket No. 122TE).
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to a host of figures and disputed mea from several asserted patenid. Because of this,
Plaintiff argues, the Court should not include #xamples Defendants selected from just one
patent, but should provide a constiion that applies to all appeances of the disputed term
“application” across all the patents-in-suitd. According to Plaintiff, the plain and ordinary
meaning of “application” is “a software ggram that provides specific function.” Id. (citing
Docket No. 105-15 at 11 831-832). In the altereatRiaintiff argues that “application” should
be construed to mean “a collection of softwacenponents used to perform specific types of
user-oriented works on a computetd. (citing Docket No. 108-5).

For the following reasons, the Court finds that the tepplication” should be construed
to mean“a software program that performs a spedic function. For example, a word
processor, a database program, a web bwser, or an image-editing program.”

2. Analysis

The term “application” appears in assertd@m 14 of the '954 Patent; asserted claims
236, 238, 239 of the '361 Patent; asserted claims73, 4, 12 of the '923 Patent; asserted claims
1, 15, 23 of the '938 Patent; asserted clalnss3, 154, 156, 164, 166 of the ‘838 Patent; asserted
claim 1 of the 878 Patent; and asserted claifs30, 52 of the '145 Patent. The Court finds that
the term is used consistently in the claims snthtended to have theame general meaning in
each claim. The Court furthemfis that the specifications fail of the Asserted Patents that
include this claim term state that “FIG. 1 gtuates execution environment 102 including operating
system 120, one or more applications 122, atieer program code and/or data components
illustrated by other libraries and subsystems 1236k, e.g.’954 Patent at 4:35-38. As shown

below, Figure 1 illustrates pplications 122" distinct from “operating system 120.”
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Fig. 1

'954 Patent at Figure 1 (highlighted). To the extbat Plaintiff argues that “application” as used
in the asserted claims may include only therafpeg system, the Courtjeets this argument.

In addition to Figure 1, the epification providegontext for the term and further provides
examples of applications. The Background seaifdhe '954 Patent, '14Batent, and '838 Patent
describes the problerwith a lack of fntegration and/or cooperation between or among

applications used at the same time by a usgeé, e.g954 Patent at 1:.23—-25Ihe specifications

also provide examples of dpations and further explain:

For example, documents often include both text and media such as images from
pictures, graphs, and drawingd&Vord processorprovide rich feature sets for
creating and editing text, bptovide relatively weak amo features for creating and
editing other forms of data. As a réswsers work on text for a documentan

word processor, images in an image editor, and drawings using a drawing tool
such as a computer aided design (CAD) todlisers spend significant time
managing the user interfacestbése various applications order to access the

data desired in thapplication desired.

See, €.9.954 Patent at 1:27-37 (emphasis added)amtther example, each specification states

that Figures 4a and 4b illustrate web browser 403masquivalent to an application 403a. The
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specifications explain that “FIG. 4Bustrates execution environment 40iasting application
4033” while “FIG. 4b illustrdes execution environment 40hbsting browser 403b See, e.g.
'954 at 8:25-28 (emphasis added). Accordinghg Court finds that these examples will help
clarify the disputed term for the jury.

Plaintiff replies that Defendasitconstruction is improper begse it uses examples picked
from the background section of just one asserted patent. As illustrated above, these examples do
not appear in only one patent. The word proaess@age editor, and CAD tool examples appear
not only in the '954 Patent, but alsotime '145 Patenand the '838 PatentSee’'145 Patent at
1:27-37;'838 Patent at 1:23—-33. Moreover, the lmelvser example cited above appears in all
of the Asserted Patents related to this terrhusT Plaintiff's argument that the examples appear
in only the '954 Patent is incorrect. Furthee thourt’s construction cldgrindicates that these
are non-limitingexamples of applications—not an exhaustiVist—that will ad the jury in
understanding the term. In surary, Plaintiff has not providedmersuasive reason for construing
“application” differently acrosthe Asserted Patents or taealthe construction adoptedZTE
Finally, in reaching its conclusn, the Court has considered the extrinsic evidence submitted by
the parties and has given it its propergteiin light of the intrinsic evidence.

3. Court’s Construction

The term“application” (Term No. 15) meana software program that performs a
specific function. For example, a word processpa database program, a web browser, or an

image-editing program.”
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B. “. .. presentation of . . . a first windowassociated with the first program component
. .. creation of a second window associated with the second program component”

(Group B)
Disputed Term Plaintiff's Proposal | Defendants’ Proposal
(Term No. 22) Plain and ordinary | Indefinite.
“. .. presentation of . .. a first window meaning.

associated with the first program component”

“creation of a second wdow associated with
the second pgram component”

1. The Parties’ Positions

The parties dispute whether the terms “thst program component” and “the second
program component” lack antecedent basis.

Defendants argue that the “associated with the [first/second] program component” terms
found in claim 14 of the '954 Patent are indefirberause a person of andry skill in the art
(“POSITA”) would not be able to ascertain theope of these terms with reasonable certainty.
Docket No. 108 at 55. Defendatntend that based on a plaiadeng of claim 14, each of the
first, second, and third appéitions includes a first prograoomponent and a second program
component, resulting in six tdtelaimed program componentkl. Defendants further argue that
claim 14 does not indicate which first prograomponent and which second program component
(of the three first progra components, and three second progcamponents) are associated with
the first window and the send window, respectivelyld. Defendants conterttiat this presents
an indisputable lack of antecedent basis, resulting in the disputed “associated with the
[first/second] program component” ternmaving several potential meaningdd. at 55-56.
Because of this, Defendants argue, the dispcigch terms fail to inform a POSITA about the
scope of the invention with reasonabéetainty and are therefore indefinitiel. at 57.

Plaintiff argues that the terms “firgprogram component” and “second program

component” do not lack antecedent basis. Dolketl05 at 25; Docket No. 112 at 19. According
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to Plaintiff, Defendants have not met their dem of proving by clear anconvincing evidence
that the phrase is indefinitéd.

For the following reasons, the Court finds that the phtasepresentation of . . . a first
window associated with the first program conponent . . . creation of a second window

associated with the second program componenti$ not indefinite andtsould be given its plain

and ordinary meaning.

2. Analysis
The phrase “. . . presentation of . . . atfisndow associated Wi the first program
component . . . creation of a second wind@saogiated with the second program component”

appears in asserted claim 14 of tB54 Patent. The Court findsatithe terms “the first program
component” and “the second program component” déactitantecedent basis. Claim 14 recites:

storage ofa plurality of applicationsincluding a first gplication, a second
application, and a third appétion, utilizing the memonythe applications
including a first program component and a second program compgonent

detection of a first user input;

in response to the first esinput, presentation afitilizing the touchscreem, first
window associated wittine first program componenicluding at least one
user interface element;

detection of a second user input in cortimecwith the at least one user interface
element of the first window;

in response to the second user input in ection with the at lea®ne user interface
element of the first window, creation afsecond window associated with
the second program componeamnd presentation thewof, utilizing the
touchscreen, adjacent to and not overlapping with respect to the first
window, for presenting, in the secondndow, data associated with the at
least one user interface element of the first window

'954 Patent at claim 14 (emphasis added)s indicated, claim 14 oites “a plurality of
applications,” and states that the applicatiordude “a first program component and a second
program component.” The claim later recites ‘fatfiwindow associatedith the first program
component,” and “a second window associated tighsecond program component.” Thus, the

first/second window is associateftth the first/second componenhdithe first/second component
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is included in the “plurality of applications.’Accordingly, “the first program component” and
“the second program componeniy not lack antecedent basis.
Defendants focus on the phrase “storage of a plurality of applications including a first

application, a second applicati, and a third application,” anithe phrase “the applications

including a first progna component and a second programnponent.” Docket No. 108 at 55

(emphasis in original). Defendants argue that anplading of this language results in a total of
six claimed program components—three firsbggam components, and three second program
components.ld. Defendants further argue that claimdges not indicate which first program
component and which second program componentassociated with thirst window and the
second window.ld. According to Defendants, this preseatsindisputable lack of antecedent
basis, which results in the diged “associated with the [firs&€sond] program component” terms
having several potential meanindd. at 55-56. The Court disagrees.

As discussed above, claim 14 recites that first program component and the second
program component are includedtire “plurality of applications.” Thus, a person of ordinary
skill in the art would understand that regardlesshe number of applications included in the
“plurality of applications,” tle plurality includes a first progrmacomponent and a second program
component. Indeed, the recited “a first appliaat@ second applicatioand a third application”
are introduced as part of the “pdlity of applications,” and aneot further recited in claim 14.

Moreover, the specification states that a &istomponent of a usénterface may include
a “window.” See, e.9.'954 Patent at 5:62-5:67 (“[V]isugbmponents of a user interface are
referred to herein as visuaiterface elements. A visual imtace element may be a visual
component of a graphical usarterface (GUI). Exemplary visual interface elements include

windows . . .."”). Claim 14 recisethat a first/second window issociated with the first/second
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component, and the first/second component is indudéehe “plurality ofapplications.” Thus,

the claims, viewed in light of ¢hspecification, inform those skitlan the art abduthe scope of

the invention with reasonable certainty. Acdogly, the Court finds thabefendants have failed

to prove by clear and comging evidence that the terms “thiiest program component” and “the
second program component” lackegedent basis. Finally, ieaching its conclusion, the Court

has considered the extrinsic evidence submitted by the parties and has given it its proper weight in
light of the intrinsic evidence.

3. Court’s Construction
The phrases . . presentation of . . . a first windw associated with the first program
component . . .”and “creation of a second window assoated with the second program

component” (Term No. 22) are not indefinite and vk given their plain and ordinary meaning.

C. “more convenient” and “permits a userto conveniently enter” (Group C)
Disputed Term Plaintiff's Proposal | Defendants’ Proposa]
(Term No. 16) Plain and ordinary | Indefinite.

“in an area that is more convenient than an| meaning.
area in which a desktop taskbar resides”
(Term No. 16) Plain and ordinary | Indefinite.
“permits a user to conveniently enter the | meaning.
second user input on tleme of the plurality
of elements of the nmei corresponding to the
second application for selection purposes,
instead of requiring loation of the second
window among a clutter of different
windows”

1. The Parties’ Positions

The parties dispute whetherethise of the terms “convenient” and “conveniently” render
claims 12 and 16 of the '923 Patent indefinitefeoling to “inform those siied in the art about
the scope of the inventionitly reasonable certainty.Nautilus 134 S. Ct. at 2129.

Plaintiff argues that because these terms have an objective meaning within a scope of
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limited possibilities as used in the asserted clathesy are not subjectivend are not indefinite.
Docket No. 105 at 21 (citing DoekNo. 105-15 at 11 433-437). Pi@lif contends that the phrase
“in an area that is more convenient . . .” relatean area that does ramver up a desktop taskbar
as it is being displayedld. at 22. Plaintiff further contendsahthe phrase “permits a user to
conveniently enter . . .” refers “to a thumbnailamother way that is obgtively easier than, and
thus more conveniently [sic] thabtaining the locatio of the second window among a clutter of
different windows.” Id.

Defendants respond that the claims do not provide any objective criteria for determining
what is “convenient.” Docket No. 108 at 51. fEredants contend thatadin 16 does not specify
any objective basis for deternmig which, if any, areas outsidd# a taskbar are more or less
convenient than the taskbar itsellfl. Defendants further argue tr@aim 12 fails to provide any
definition for what is “convenient,” what constiés “clutter,” or anycriteria for determining
whether an area that lacks “cluttes’“convenient” or not “convenient.”ld. Defendants also
contend that the remaining intrinsic evidence failgrovide any objective guidance for evaluating
“convenient.” Id. at 52 (citing Docket N0108-2 at § 157). Finally, Dendants argue that both
parties’ experts agree that the term “conveniemg[purely subjective in theontext of this patent
and its meaning depends on the personal preferesfcdse specific user accessing the user
interface or displayld. (citing Docket No. 108-2 at { 15Bocket No. 108-3 at 143:9-13).

For the following reasons, the Cofirtds that the disputed phrassa®indefinite because
the terms “more convenient” and “permits a useconveniently enter,” viewed in light of the
specification, fail to “inform those skilled in the art about the scope of the invention with

reasonable certainty.Nautilus 134 S. Ct. at 2129.
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2. Analysis

The phrase “in an areaahis more convenient than anea in which a desktop taskbar
resides” appears in assertedmldi6 of the '923 Patent. The phrédpermits a user to conveniently
enter the second user input on the one of thefity of elements othe menu corresponding to
the second application for select purposes, instead of requg location of the second window
among a clutter of different windows” appears $sexted claim 12 of th823 Patent. The Court
finds that the intrinsic evidenaoes not provide an objective eriton for determining what is
“more convenient” or “permits a esto conveniently dar” the second usanput. Claims 12 and
16 of the '923 Patent reqei the display of a menu or window be in a location that permits
“convenient” access by a user. The claims dopnotide any objective criteria for determining
what is “convenient.” Claim 16 recites an appasaconfigured such that a window is displayed
for “user interaction” in an ardhat is “more convenient” thantaskbar. But the claim does not
specify any objective basis for determining whichanly, areas outside of a taskbar are more or
less convenient than the tasklitgelf. Likewise, claim 12 recites an “apparatus” configured so
that the display of a menu in a particular locapenmits a user to “convem#y enter” user input
without searching through “clutter.” Simply stated, the claims fail to provide any definition for
what is “convenient,” what consites “clutter,” or any criteria for determining whether an area
that lacks “clutter” is “conveient” or not “convenient.”

The remaining intrinsic evidence fails toogide any objective guidance for evaluating
“convenient.” The only instance tife term in the written descriph or prosecution history occurs
in the patent’s background, stating that a usterfiace “may be locateoh a location that is
convenient for some applications but inconvenfenbthers for a user.”923 Patent at 1:39-42.

This statement does not provideyabjective scope for “convenient.”
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Finally, both parties’ experts agree that, fime context of this patent, the term
“convenient[]” is purely subjecty and depends on the personaf@rences of the specific user
accessing the user interface or display. Docket®®2 at § 154. Indeed dwitiff's expert agreed
that the term “convenient” in clais 12 and 16 is subjéot because “[d]ifferst people will have
different interpretations ofanvenient or not convenient orethdegrees of convenience that
something refers to.” Docket No. 108-3 at 14B3®- It is well establiskiethat the meaning of a
claim limitation “cannot depend on the undefinedws of unnamed persons, even if they are
experts, specialists, or academicfatamize, LLC v. Plumtree Software, |nd17 F.3d 1342,
1352 (Fed. Cir. 2005). Accordingly, the Court findatthach disputed phrase is “highly subjective
and, on its face, provides little gurtze to one of skill in the art.Intellectual Ventures | LLC v.
T-Mobile USA, Inc.902 F.3d 1372, 1381 (Fed. Cir. 2018)herefore, claims 12 and 16 are
indefinite because the terms “ma@nvenient” and “permits a us@erconvenienthenter,” viewed
in light of the specification, fail to “inform thosei&d in the art about #hscope of the invention
with reasonable certainty.Nautilug 134 S. Ct. at 2129.

3. Court’s Construction

The disputed phras€$erm No. 16) arendefinite because the terms “more convenient”
and “permits a user to conveniently enter,” vieviredight of the specification, fail to “inform
those skilled in the art abotlte scope of the inventiamith reasonable certainty.Nautilus 134

S. Ct. at 2129.
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D. “code for” terms in the '361 Patent (Group E)

Disputed Term Plaintiff’'s Proposal Defendants’ Proposal

(Term No. 1) Not subject to § 112} Subjectto § 112, { 6.
“code for detecting a user input | 1 6. Function: “detecting user input
corresponding to the first (plain and ordinary | corresponding to the first
navigation control” meaning) navigation control”

Structure: none
(Term No. 2) Not subject to § 112} Subjectto § 112, 1 6.
“code for sending, in response tg { 6. Function: “sending, in response [to
detecting the user input, navigatip(plain and ordinary | detecting the user input,
information to navigate to the meaning) navigation information to
second visual component” navigate to the second visual

component”

Structure: none
(Term No. 5) Not subject to § 112, Subject to § 112, 6.
“code for presenting a first 1 6. Function: “presenting a first
navigation control, in a first (plain and ordinary | navigation control, in a first
navigation region determined meaning) navigation region determined
based on the first application based on the first application
region” region”

Structure: none
(Term No. 11) Not subject to § 112} Subjectto § 112, 1 6.
“code for presenting, in a first 1 6. Function: “presenting, in a first
application region of a (plain and ordinary | application region of presentation
presentation space of a display | meaning) space of a display device, a first
device, a first visual component” visual component”

Structure: none

1. The Parties’ Positions

The parties dispute whether the phrases “code for detecting . . .,” “code for sending . . .,”
and “code for presenting . . .” are subjectto § 112, 6.

For these terms, Plaintiff argues that becdhseclaims do not use the word “means,” the
presumption is that 8§ 112, 1 6 doeot apply and that Defendarusar the burden to rebut this
presumption—a burden they have not carried for any of these terms. Docket No. 105 at 7, 12, 13,
15, 18. Plaintiff also argues that the intrinsicare shows the patentee did not intend to invoke

8§ 112, 1 6 because the patentee told the patamiegr: “it should be noted that no claims are
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intended to be construed under 35 U.S.C. 8112, paragraghd.@t 5-6 (citing Docket No. 105-
15 at 17 107-116).

Regarding “code for detecting” (Term No. P)aintiff argues that a POSITA would have
understood the scope and structure of these tegnemuse implementatiofe “code for detecting
a user input correspoimdy to the first navigationantrol . . .” were well kown in the art. Docket
No. 105 at 5 (citing Docket No. 105-15 at {1 11(87-120). Plaintiff contends that Defendants'—
and theZTE Court’'s—reliance on portiors the '361 Patent specificati that replace “code for”
in the disputed terms with “means for” is misplacéd. at 7-8. Although “means for” appears
several times in the '361 Patespecification, Plaintiff argues dh the patentee used the term
“means for” to show examples of how to implernre method of detection. Plaintiff argues that
a POSITA would not confuse these uses ingpecification with the legal term “means” that
invokes 8 112, 1 6ld. at 8;see alsad. at 9-10.

Plaintiff next argues that thepecification discloses an algbm in the prose describing
the different implementations to detect a usputrcorresponding to the first navigation control.
Id. (citing ‘361 Patent at 9:17-20, 9:20-26, 14:14, 15:49-52, 14:12-24; Docket No. 105-15 at
1 110). According to Plaintifthis informs a POSITA what “cadfor detecting” to use for a
particular operating environmentd. (citing Docket No. 105-15 & 113-119). Plaintiff also
argues that the specification prdes additional structural suppdor the “code for detecting a
user interface.”ld. (361 Patent at 3: 29-38, 81-57, 4:58-60, 4.61-63, 4:63-67, 5:1-11, 5:11—
26, 5: 60-62, 5:62-64, 5:64-6:2, 6:3-8-d4, 6:15-21, 9:16-18, 9:18-20, 9:21-25, 14:16-44,
14:43-15:41, 16:23-45, 17:23-27, 18:5-24, 19:40-52, 20:I3seket No. 105-15 at 1Y 107-
119). According to Plaintiff, the disputedash language connotes sufficient structure in the

context of the intrinsic evidenced. at 12.
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For the remaining three “code for” terms in the 361 Patent (Term Nos. 2, 5, and 11),
Plaintiff makes essentially tteame short argument for eadt. at 13, 15, 17-18. Plaintiff argues
that each term should be provided its plaid andinary meaning because the claim language
provides sufficient structure to a POSITA in viedvthe intrinsic evidete, because the patentee
did not clearly disavow claim scope, and becauspdtentee did not equate “code for” as a nonce
word for “means for” to invoke 8§ 112,  &l. at 13 (citing Docket N. 105-15 at § 145), 15 (citing
Docket No. 105-15 at 11 83-100), 17-1R8iKg Docket No. 105-15 at 1 169-78).

Defendants respond that all four “code for” terracite functions, but do not identify any
structure to perform those functigmesulting in claims that replatmeans for” with the similarly
generic “code for.” Docket No. 108 at 16. Defemsaargue that Plairfitis expert acknowledged
that “code” is even more generic than “moduld,”(citing Docket No. 108-3 at 10:19-11:4), and
admitted that these “code for” terms describe “functionalities,(citing Docket No. 105-15 at
1 116).

Defendants further argue that the phrase “dodedoes not convey sufficiently definite
structure to perform the recited functionisl. (citing Docket No. 10& at | 25-27, 38, 48, 58).
Defendants contend that the specification fails twigle any structural meaning for “code for” or
distinguish that term ém generic softwareld. at 17 (citing DockeNo. 108-2 at 1 31-34, 41-

44, 52-45, 62; Docket No. 108-3 at 14:5-1). Acaogdto Defendants, theariety of different
functions that follow the phrase “code for” confirms that the phrase is a generic placeholder rather
than definite structureld. (citing Docket No. 108-2 at 1 27, 39, 49, 59).

Defendants next argue that the patent repeated use of the phrase “code for” as an equivalent

to the phrase “means for” solidifies the geaarature of “code for” in these claimsd. (citing

'361 Patent at 14:14-17, 15:49-52, 12:37-40). Defaisdassert that the '361 Patent’s
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interchangeable use of the terms “code for” andans for” shows that the patentee viewed the
terms as synonymdd. (citing Docket No. 108-2 at 1 30, 41, 52).

Defendants further argue that Plaintiff’'s eXpdoes not identify any definite structure
provided in the claim language for the “code ftiriitations, nor does he explain how the “code
for” limitations interact oproduce the desired resultl. at 17-18 (citingdocket No. 105-15 at
19 90-91, 110-11, 148, 172; Docket No. 108-21a28, 40, 50, 60; Docket No. 108-3 at 167:20-
25, 169:10-25; 170:11-176:13, 211:16-20)2: Based on these arguments, Defendants contend
that they have rebutted the presumption that § 112, 1 6 does not kjpjalty18.

After concluding that § 112, 1 6 applies tesk terms, Defendants next argue that the
“code for” terms are indefinite fdack of corresponding structuréd. Defendants contend that
the Federal Circuit has rejected Plaintifisgument that POSITA%ould have” developed
algorithms to perform the claiméanction based on the specificatidul. (citing Blackboard, Inc.

v. Desire2Learn, In¢574 F.3d 1371, 1384-85 (Fed. Cir. 20@¥cket No. 105-15 at 1 95-99,
150-52, 115-18, 173-77).

Defendants also argue thataRitiff indiscriminately blo& quotes and cites to large
portions of the specifi¢gen, but fails to show how or whany of the cited passages disclose
definite structure for thepecific “code” functions.Id. at 18-19. Defendastalso contend that
Plaintiff fails to analyze how any alleged stuuet is expressly linked to the claimed functida.
at 19.

Regarding “code for detecting” (Term N&), Defendants argue that the “navigation
element handler component” is not a d#é structure, but merely a black boikd. Similarly,
regarding “code for presentingfiest navigation control” (TernNo. 5), while the specification

states that the “appktion navigator component is canired” to perform the function,
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Defendants argue that this ta® a black box providing neitheany structuraldetail or a
step-by-step algorithm to accomplish the residt.at 13 (citing DockeiNo. 105-3 at 12:43-49;
Docket No. 108-2 at 1 53-55). dmegarding “code for presenting. a first visual component”
(Term No. 11), Defendants contend that a ‘flB8nitor component” is not a known structure
recognizable to a POSITA, and that the '361 Patent proud@her structural detail nor
algorithmic steps to achieve the functidd. at 21 (citing Docket No. 108-2 at f 63; Docket No.
105-3 at Figs. 3, 4a-4d; Doek No. 108-3 at 1920-193:2, 195:1-13). For Term No. 11,
Defendants further argue that thattken-sink citations” in Plaintiff's expert declaration at best
identify where, but not how, a firsisual component is presenteld. (citing Docket No. 108-2
at 11 61-63).

Plaintiff replies that the terntsere are distinguishable frowlilliamson as the limitations
involving “code for” are not theource of novelty as the “didtrited learning control module” was
in Williamson Docket No. 112 at 6. Plaintiff contendatlhe functions at issue here are simple,
and a POSITA would not need expresscural or algorithmic instructiondd. at 8, 11 (citing
Docket No. 105-15 at § 148; Docket No. 192t 57:23-59:3, 108:11-109:11; Docket No. 112-8
at 180:4-25, 216:18-218:14, 219:25-221:3), l4r(giDocket No. 112-9 at 57:23-59:3, 108:11—-
109:11).

Plaintiff counters Defendants’ attack on its block quotepdigting to the declaration of
Ahmed Tewfik, which Plaintiff ontends provides the necessaryalysis to explain how the
disclosures of elements suchths input driver, Ul element hdler, navigation element handler,
and presentation controller all work togethepitovide the structure a POSITA would understand.
Id. at 10 (citing Docket No. 105-15 @Y 107-119). According to Plaintiff, Dr. Tewfik states that

a POSITA would recognize that “de for detecting a user input” would refer to “an input driver,
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user interface event ligter or a user interface event handierresponding to such Ul elements
which in 2010 were well-known functionalities avaikto programmers using platforms such as
HTML, Jacascript, Visual Basic, Ma&) Windows, Linux and/or Android.'ld. (citing Docket
No. 105-15 at § 116). Plaintifirgues that Dr. Tewfik identifies numerous publicly available
documents evidencing how common thosplementations were at the timéd. (citing Docket
No. 105-15 at  117). Plaintiffiakes similar arguments foretlother “code for” termsld. at 12-

13, 14-15.

Finally, Plaintiff argues that the examiner alled the claims at issue without objection.
Id. at 11. Plaintiff contends thataiming “code for” performmg basic functions was common in
contemporaneously filed patents, thus intincp widespread acceptee among persons of
ordinary skill that the terrmonveyed sufficient structurdd. (citing Docket No. 112-2 at claims
23, 36, 37, Figs. 35-36, 34:15-22, 35:1-8; Docket NL.2-3 at claims 11, 14; Docket No. 112-4
at claim 15; Docket No. 112-5 at claim 9).

For the following reasons, the Court finds that the phtesée for detecting the user
input corresponding to the first navigation control” is governed by 35 U.S.C. § 112, 1 6, and
is indefinite. The Court further finds that the phrdsede for sending, in response to detecting
the user input, navigation infomation to navigate to the second visual component’is
governed by 35 U.S.C. § 112, 1 6, and is not indefifiitee Court also finds that the phrdsede
for presenting a first navigation control, in afirst navigation region determined based on the
first application region” is governed by 35 U.S.C. § 112, { 6das not indefinite. Finally, the
Court finds that the phraseode for presenting, in a first apgdication region of a presentation
space of a display device, a first visual componenis governed by 35 U.S.C. § 112, 1 6, and is

indefinite.
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2. Analysis

The phrase “code for detecting the user iquutesponding to the firmavigation control”
appears in asserted claims 21, 113, 160, and 236 td6h Patent. The Court finds that the phrase
is used consistently in the claims and is intertddthve the same general meaning in each claim.
The phrase “code for sending, irspense to detecting the useput, navigation information to
navigate to the second visual component’egpp in asserted claims 21, 113, 160, and 236 of the
'361 Patent. The Court finds thite phrase is used consistently in the claims and is intended to
have the same general meaning in each cldihe phrase “code for presenting a first navigation
control, in a first navigation region determinieaised on the first application region” appears in
asserted claims 21, 113, 160, and 88éhe '361 Patent. The Court finds that the phrase is used
consistently in the claims and is intended to hdneesame general meaning in each claim. The
phrase “code for presenting, in a first applicatiegion of a presentation space of a display device,
a first visual component” appears in assertathtd 21, 113, 160, and 236 of the '361 Patent. The
Court finds that the phrase isegsconsistently in the claimsa is intended to have the same
general meaning in each claim. For the follogvreasons, the Court findisat the phrases are
subjectto § 112, 1 6.

a. Determining Whether the Disputed “Code For” Terms Are Means-Plus-
Function Terms

“It is well settled that [aFlaim limitation that actually &s the word ‘means’ invokes a
rebuttable presumption that § 112, [{]] 6 appliedgex Inc. v. Raritan Comput., In&25 F.3d
1364, 1371 (Fed. Cir. 2003) (quotation omitted). Hls equally understood that “a claim term
that does not use ‘means’ will trigger the rebuttable presumption that 8 112, [1] 6 does not apply.”
Id. at 1371 (quotation omitted). The presumptioniast the application of § 112, 6 may be

overcome if a party can “demonstrate[] that therolterm fails to ‘recite sufficiently definite
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structure’ or else recites ‘function withoutciting sufficient structure for performing that
function.” Williamson 792 F.3d at 1348 (quotingatts v. XL Sys., In232 F.3d 877, 880 (Fed.
Cir. 2000)). “The standardwshether the words of the claimeannderstood by persons of ordinary
skill in the art to have a sufficiently defie meaning as the name for structurd” at 1349. In
determining whether this presumption has beelutted, the challenger must establish by a
preponderance of the evidertbat the claims are toe governed by § 112,  Gee Apex Inc. v.
Raritan Comput. In¢.325 F.3d 1364, 1372 (Fed. Cir. 2003).

Here, there is a rebuttable presumption thafl2, § 6 does not apply because the claims
do not recite the word “means.” @iefore, the analysis proceedstwo steps. First, the Court
must determine whether the phrases are in mglaissfunction form pursuant to 35 U.S.C. § 112,
1 6. See Robert Bosch, LLC v. Snap-On,lié9 F.3d 1094, 1097 (Fed. C2014). If the Court
determines that the phrases recite a meansfphasion limitation, then tb Court proceeds to the
next step and attempts “to construe the diegutlaim term by identifying the corresponding
structure, material, or acts described in gpecification to which the term will be limited.Id.
(internal quotation marks and citation omitted).

Starting with the first step, Defendants argue #figbour “code for’terms recite functions,
but do not identify any structure perform those functions. Courtstims District have noted that
in many instances, “code,” like “cinit” or “processor,” may connosaifficiently definite structure
and is not a “nonce” or “functionalvord that is necessarily segj to the limitations of § 112,
1 6. Glob. Equity Mgmt. (SA) Pty. Ltd. v. Expedia, Ji#016 U.S. Dist. LEXIS 177218, at *96-
97 (E.D. Tex. Dec. 22, 2016). bther words, whether recitati of “code for” performing a
function is governed b§ 112, 1 6 depends on whether theéteelcobjectives and operation of the

code connote sufficiently definite structur@ee, e.g., Linear Tech. Qowv. Impala Linear Corp.
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379 F.3d 1311, 1319-21 (Fed. Cir. 2004) (findingtttcircuit [for performing a function]” was
sufficiently definite structure because the wiaiecited the “objectiveand operations” of the
circuit).

In the context of these claims and theintic evidence here, the Court agrees with
Defendants that “code for” does not connote sufficiently definite structure. Rather, in these claims,
the term “code for” is defined only by the functitwat it performs, specifically: “code for detecting

o

the user input corresponding to the first navigation,” “code for sending, in response to detecting

"o

the user input, navigation information to naw@#o the second visual component,” “code for
presenting a first navigation control, in a firevigation region determined based on the first
application region,” and “code for presenting, ifirst application region of a presentation space
of a display device, a first visual compon&ntDocket No. 108-2 at 11 27, 39, 49, 59. The
surrounding claim languagesal does not identify any speciitructure of “code” to perform the
recited function of “detecting éhuser input corresponding the first navigation control,”

“sending . . . navigation information to navigabethe second visual component,” “presenting a
first navigation control, in a first navigation region determined based on the first application
region,” or “presenting, in a firgpplication region of a presentation space of a display device, a
first visual component.” Dockédo. 108-2 at | 27, 28, 39, 40, 49, 50, 59, 60.

Moreover, the specification equates “code for” and “means for” by using the same
functional language as in the claims except thatspecification recites “means for” performing
those functions, whereas the claims recite “dodedoing so. Docket No. 108-2 at 11 30, 41, 52.
Specifically, the specification st that “a system for navigating between visual components

includesmeans for detecting a user input corresponding to the first navigation cahti®bl

Patent at 14:14-17 (emphasis added). Likewise sgecification providethat “a system for
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navigating between visual components incluaieans for sending, in response to detecting the
user input, navigation information twavigate to the second visual comporiend. at 15:49-52
(emphasis added). The specification also states that “a system for navigating between visual
components includeweans for presenting a first navigation contran a first navigation region
determined based on the first application regiotd. at 12:37-40 (emphasis added).

Plaintiff argues that the patentee used “mdarisin each of these cited portions of the
specification to show examples ludw to implement the method détection. Docket No. 105 at
8. The Court disagrees. By using this parallefjleage, a person of ordinary skill in the art would
understand that the '361 Patem$es the terms “code for” and “means for” as synonyms.
Accordingly, Defendants have rebutted thegumption that § 112, 6 does not apply to the
disputed “code for” termin the '361 Patent.

Regarding the application of 8§ 112, | 6, Pléiritist argues that the claim language itself
provides sufficient structure to a POSITA in view of the intrinsic evidence, and that the patentee
clearly indicated that 8 112} 6 should not apply. Dockédo. 105 at 5-6, 12, 13, 15, 17.
Specifically, Plaintiff argues that the patenteeestah the prosecution history that “it should be
noted that no claims are interti® be construed under 35 U.Sp@ragraph 6.” Docket No. 105-
15 at 1 107. But whether a claim limitation invoke$12, 6 is a “question of law.” And under
the controlling precedent, the Cbaoncludes that Defendants haebutted the presumption that
8 112, 1 6 does not apply. In other words, a patecannot “opt-out” of ik legal determination
by stating that his “intent” is fat not to apply. In ddition, the Federal Ciuit has noted that the
“inventor’s subjective intents irrelevant to the issu of claim construction.” Howmedica
Osteonics Corp. v. Wright Med. Tech., |10 F.3d 1337, 1347 (Fed. Cir. 2008). “Courts must

view the prosecution history not for applicantigbgctive intent, but as an official record.”
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Seachange Int'l, Inc. v. C-COR, Ind13 F.3d 1361, 1375 (Fed. Cir. 2005).

Plaintiff next argues that the recited fulctiis not complex and does not require express
structural or algorithmic instructions. Docket No. 112 at 12, 14, 15. “Although the examples
given in the [] patent might enable POSITA] to make and use the invention, they do not recite
the particular structure that germs the function and to whidhe means-plus-function claim is
necessarily limited.”Aristocrat Techs. v. Int'| Game Te¢bh21 F.3d 1328, 1336 (Fed. Cir. 2008).
The fact “[t]hat various methodsight exist to perform a functias precisely why the disclosure
of specific programming is requiredRloah Sys., Inc. v. Intuit Inc675 F.3d 1302, 1371 (Fed.
Cir. 2012)Noah 675 F.3d at 1371. In the Asserted Paehbwever, there is “nothing in the
specification to help cabin the scope of the fuorai language: The patentee has in effect claimed
everything that [performs the functions] under the s@Plus, Inc. v. Lawson Software, In¢00
F.3d 509, 519 (Fed. Cir. 2012).

Finally, Plaintiff argues that POSITAs coutve developed algorithms to perform the
claimed functions based on the specification.ckad No. 108 at 18 (citing Docket No. 105-15 at
19 95-99, 150-52, 115-18, 173-77). The Fedenaluit has rejected this approach:

[Plaintiff] argues that the process of pudtitogether control $its through software

is well known to [POSITAs] because access control lists “have been around for a
long time and everyone of ordinary $kil. . would know how to construct one

given the understanding conveyed in thecsjication . . . .” That argument,
however, conflates the definitenessqueement . . . and the enablement
requirement . . .. The fact that [POSITAsight be able to design a program . . .

goes to enablement.

Blackboard, Inc. v. Desire2Learn InG&74 F.3d 1371, 1384-85 (Fed. Cir. 2009). Accordingly,
the Court finds that the terms are subject to 8 112, 1 6.

b. Construing the Terms That Are Subjectto 8 112, {6

“The first step in construing [a means-plusiction] limitation is a determination of the

function of the means-p$-function limitation.” Medtronig 248 F.3d at 1311. The Court finds

38/122



that the recited function for Term No. 1 is “deting the user input c@sponding to the first
navigation control.” The Court finds that the recited fuimn for Term No. 2 is “sending, in
response to detecting the user input, navigaitibormation to navigatdo the second visual
component.” The Court finds that the recitiediction for Term No. 5 is “presenting a first
navigation control, in a first wéggation region determined based the first application region.”
The Court finds that the recited function for TeND. 11 is “presenting, in a first application
region of presentation space of a display dewckst visual component.” Having determined
the function, “the next stejis to determine the correspondi structure disclosed in the
specification and equivalents thereoMedtronic 248 F.3d at 1311.

When § 112, 1 6 applies to a claim limitatiamd the corresponding stture is software
that cannot be performed by a general-purposgater, the patentee must provide an algorithm
for the software to avoid indefinitenesSee Function Media, LLC v. Google, Ln&8 F.3d 1310,
1318 (Fed. Cir. 2013) (holding that the correspogdiisclosure for a computer-implemented
means-plus-function claim is an algorithm)An algorithm may be expressed “in any
understandable terms including as a mathematical fa;nmuprose, or as a flow chart, or in any
other manner that provides sufficient structur@yphoon Touch Techs., Inc. v. Dell, Ing59
F.3d 1376, 1385 (quotinginisar Corp. v. DirecTV Grp., Inc523 F.3d 1323, 1340 (Fed. Cir.
2008)). Even described “in prose,” an algon is still “a step-by-step procedure for
accomplishing a given result.Id. at 1385 (quotingn re Freeman 573 F.2d 1237, 1245-46
(CCPA 1978)).

Regarding the phrase “code forteting” (Term No. 1), the specification fails to disclose
any structure for performing theaiged function. There is nogdrithm described in any form for

the function of “detecting the user input corresgiag to the first navigaon control.” Instead,
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the specification merely prades functional language and doest include any process for
detecting the user input.

In arguing that the specification discloses stitest Plaintiff cites to large portions of the
specification but provides no analysiSeeDocket No. 105 at 10-12 (citing '361 Patent at 3: 29—
38, 4: 51-57, 4:58-60, 4:61-63, 4:63-67, 5:1-11, 5:11-26, 5: 60-62, 5:62-64, 5:64—-6:2, 6:3-8,
6:7-14, 6:15-21, 9:16-18, 9:18-20, 9:21-25]16444, 14:43-15:41, 16:23-45, 17:23-27, 18:5—
24, 19:40-52, 20:18-4). Plaintiff does not explain hmwwhy any of the passages disclose
definite structure for the specific “code” thatetdct[s] a user input c@sponding to the first
navigation control.” At best, the passage at 14:17-19 provides a generic statement that the
“navigation element handler component is camfegl for detecting a user input corresponding to
the first navigation control.” However, as described in modetail below, the black box
“navigation element handler componengeif is not a defiite structure.

Moreover, Plaintiff's reliance on the specificatis laundry list of user interfaces does not
constitute adequate structure. Docket M@5-15 at T 136. “[A] bare statement that known
techniques or methods can be udeds not disclose structureBiomedino, LLC v. Waters Techs.
Corp., 490 F.3d 946, 953 (Fed. Cir. 2007). SimilarhgiRtiff's reliance on an expert’s statement
that different implementations of “code for éeting a user input” were “well known in the art”
does not constitute adequate structure. Boblo. 105-15 1 116-17 (listing over thirty possible
implementations of the “detecting” function):That [POSITAs] could carry out the recited
function in a variety of ways is precisely wblaims written in ‘means-plus-function’ form must
disclose the particular stiture that is used to perin the recited function.”Blackboard 574
F.3d at 1385. This is espially true given thaPlaintiff's expert, Dr. Tefik, concedes that none

of the implementations are actually foundhe patent. Docket No. 108-3 at 185:12-25.
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Finally, Plaintiff's expert, DrTewfik, provides an alternatvconstruction for Term No. 1,
assuming it is subject to § 112, § 6. In thepmsed construction, Dr. Tewfik identifies the
following portions of the specification as the cop@sding structure: '361 Bent specification at
8:34-50, 9:16-26, 13:27-54, 14:12-26, and 14:43-15:16kdddo. 105-15 at  120. But Dr.
Tewfik does not explain how the cited passagesspecifically linked to the recited function of
“detecting a user input correspamgl to the first navigationantrol.” Moreover, none of the
passages identified by Dr. Tewfikiscloses a definite structumg step-by-step algorithm for
performing the recited function. Docket No. 1D&t  35. Accordingly, the Court rejects the
alternative construction includea Dr. Tewfik's declaratior.

Regarding the phrase “code for presenting, finsa application region of a presentation
space of a display device, a first visual comgrah (Term No. 11), thespecification fails to
disclose any structure for perfoing the recited function. Therens algorithm dscribed in any
form for the function of “presentg, in a first applicatin region of presentaticspace of a display
device, a first visual componentlistead, the specificationquides functional language and does
not include any process for presegtanfirst visual component. Piaiff's expert cites to a number
of portions of the specificatiout these portions do not indicate show how a first visual
component is presented. Docket No. 105-15 @it/Bf74. The cited passages are “hardly more
than a restatement of the [‘presenting’] function itselfriton, LLC v. Nintendo, IncZ53 F.3d
1375, 1379 (Fed. Cir. 2014). Also, while the pgssarefer to a PS monitor component, a “PS
monitor component” is not a knowstructure recognizable toROSITA, and the specification

does not provide any structural deter any algorithmic steps performed to achieve the function.

® The Court notes that Plaintiff did not present or argue this alternative construction in its briefing.
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Docket No. 108-2 at 1 63; Docket No. 105-3 afsk-i3, 4a-4d; Docket No. 108-3 at 192:10-193:2,
195:1-13.

Finally, Plaintiff's expert DrTewfik provides anléernative construabin for Term No. 11,
assuming it is subject to § 112, § 6. In thepmsed construction, Dr. Tewfik identifies the
following portions of the specification as the cop@sding structure: '361 Bent specification at
3:38-39, 7:42-48, 8:51-9:15, 11:22-36, 11:46-56, 11:5Z-T2cket No. 105-15 at 1 178. Dr.
Tewfik does not explain how the cited passagesspecifically linked to the recited function of
“presenting, in a first applicath region of presentation space of a display device, a first visual
component.” Moreover, none of the passagesntiied by Dr. Tewfikdiscloses a definite
structure or step-by-step algontHor performing the recited fution. Docket No. 108-2 at  63.
Accordingly, the Court rejects the alternativeswuction included in DiTewfik’s declaratior.

Regarding the phrase “code for sending . . .g&tion information . . . ” (Term No. 2), the
specification discloses corresponding structuregtrforming the recited function. Specifically,
the specification states the following:

Sending the navigation formation may includ sending the navigation

information by invoking a function, a method, and/or a subrout®ending the

navigation information may include sendithg navigation information by sending

a message via a network. The messagebaaent asynchronously. The message,

in another aspect, may be includeda request/response exchangending the

navigation information may include sendithg navigation information by sending

data via an inter-proces®mmunication (IPC) including, for example, a message

gueue, a pipe, an interruptsamaphore, and/or a locksending the navigation
information may include sendirige navigation informatiovia a shared data area.

'361 Patent at 15:60-16:5 (emplsmaadded). Defendantexpert Dr. Schonfdl opines that this
passage does not disclose a defistructure or step-by-steggalithm for performing the claimed

function. Docket No. 108-2 at 1 45. The Codidagrees and finds that this portion of the

" The Court notes that Plaintiff did not present or argue this alternative construction in its briefing.
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specification identifies one or more steps usedoerform the recited function of “sending
navigation information to navigate the second visual componenEfnally, Plaintiff's expert Dr.
Tewfik provides an alternative construction formeNo. 2, assuming it is subject to § 112, | 6.
In the proposed construction, Dr. Tewfik identifilae same portion oféhspecification discussed
above as the corresponding structure. Doklcetl05-15 at § 153. Accordingly, the Court adopts
the alternative construction includien Dr. Tewfik’s declaratiof.

Regarding the phrase “code for presenting & ffiesvigation control, in a first navigation
region determined based on the first applicatemion” (Term No. 5), the specification discloses
corresponding structure for penfoing the recited function. Specifically, the specification states
the following:

Presenting a navigation control may includetecting the nagation control

presented in a previous navigatiomioe determined based on a corresponding

application region.Presenting may further incluaketecting a move indication (in
response to a detected us®ut), and determining ¢hnavigation region based on

at least one of a current applicatiogios and the previous navigation region. A

navigation region may be determined lthem the move indication. Further,

presenting the navigation control may includetermining that a corresponding
application region differs from a previoapplication region in the presentation

space, which includes a visual compondrdt corresponded to the navigation

region prior tothe presenting. Presenting may further includpresenting the

navigation control in the navigation regi from a previous navigation region
determined based on the previous application region.

'361 Patent at 19:54-20:2 (emplsmaadded). Defendantexpert Dr. Schonfdl opines that this
passage does not disclose a defistructure or step-by-steggakithm for performing the claimed
function. Docket No. 108-2 at § 55. Again, the Galisagrees and finds that this portion of the
specification identifies one or more steps usqektéorm the recited funan of “presenting a first

navigation control, in a first navigation region@enined based on the first application region.”

8 The Court notes that Plaintiff did not present or argue this alternative construction in its briefing.
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Finally, Plaintiff's expert, Dr. Tewfik, provides an alternaticonstruction for Term No. 5
assuming it is subject to § 112, { B the proposed constructiddy. Tewfik identifies the same
portion of the specification discussed above astrresponding structure. Docket No. 105-15 at
1 153. Accordingly, the Court adopts this portafrthe alternative construction included in Dr.
Tewfik's declaratior?.

3. Court’s Construction

In light of the evidence, thCourt finds that the phra%eode for detecting a user input
corresponding to the first navigation control” (Term No. 1) is governed by 35 U.S.C. § 112, |
6, and is indefinite for failure tdisclose corrgsonding structure.

In light of the evidence, thCourt finds that the phraseode for presenting, in a first
application region of a presentation space o& display device, a first visual component”
(Term No. 11) is governed by 35 U.S.C. § 112, %] is indefinite forfailure to disclose
corresponding structure.

In light of the evidence, th@ourt finds that the phraseode for sending, in response to
detecting the user input, navigabn information to navigate tothe second visual component”
(Term No. 2) is governed by 35 U.S.C. § 112, § 6, and construes the phrase as follows:

Function: Sending, in response to detectmthe user input, navigation information to
navigate to the second visual component.

Corresponding Structure: A processor programmed to perform one or more of the

steps for sending navigation information dsclosed in the '361 Patent at 15:60-16:5.
In light of the evidence, th Court finds that the phraseode for presenting a first

navigation control, in a first navigation region determined based on the first application

% The Court notes that Plaintiff did not present or argue this alternative construction in its briefing.
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region” (Term No. 5) is governed by 35 U.S.C1®2, 1 6, and construes the phrase as follows:
Function: Presenting a first navigation control, in a first navigation region
determined based on the first application region.

Corresponding Structure: A processor programmed to perform one or more of the

steps for presenting a navigation control diclosed in the '361 P&nt at 19:54-20:2.

E. “navigation element handler component’and “navigation director component”
(Group M)
Disputed Term Plaintiff's Proposal| Defendants’ Proposa|
(Term No. 3) Not subject to § Subject to § 112, | 6.
“navigation element handler component that 112, | 6. Function: “detect a
. . . detects a user input corresponding to the(plain and ordinary | user input”
first navigation control” meaning) Structure: none
(Term No. 4) Not subject to § Subjectto § 112, 1 6.
“navigation director component that . . . send412, 6. Function: “send
. . . havigation information to navigate to the| (plain and ordinary | navigation
second visual component” meaning) information”
Structure: none

1. The Parties’ Positions

The parties dispute whether the phrases “raiog element handler component . . .” and
“navigation director component .” are subjectto § 112, 1 6.

Plaintiff contends that Defilants have not rebutted the presumption against § 112, 6
because: (1) the claim language provides sufficientttre to a POSITA in view of the intrinsic
evidence, (2) the patentee did not clearly disagiawm scope, and (3) theteatee did not equate
“navigation element handler component” as aceoword for “means for.” Docket No. 105 at 14
(citing Docket No. 105-15 at MB1, 157-165). Further, Plaintiffgues that the patent describes
the necessary algorithm for the “navigation edatrhandler component” in prose, informing the
POSITA what event handler avdila in the prior art to useld. (citing Docket No. 105-15 at 1

135, 139).
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Defendants respond that both terms are draftéditional means-plus-function format,
merely replacing the word “means” with “cooment,” and that both tanponent” and “element”
are classic examples of generic nonce wordsckBfoNo. 108 at 11. Defeants also argue that
adding the functional modifiers “navigation elemt handler” and “navigation director” to the
nonce word “component” does not impart any strtegstand contend that the 361 Patent never
describes “navigation element handler compdheor “navigation diector component” in
structural termsld. at 12 (citing Docket No. 108-2 at §8, 69, 81, 82), 13 (citing Docket No. at
108-2 at | 72-76, 85-90). Rath Defendants contend, the pdtenly discusses these terms
according to their functionalttributes, tracking the claied functions verbatimld. at 13.

Defendants again contend that Plaintiff's expé#s large portions dhe specification but
offers no analysis of how these passages desstiibetural features of the “navigation element
handler component.”ld. (citing Docket No. 105-15 at § 133)Defendants also argue that
Plaintiff's expert’s reliance on nerials that POSITAs may hakeown but were not disclosed in
the patent cannot save the claird. at 15 (citing Docket No. 105-115 at § 138).

Regarding the term “navigation direct@momponent,” Defendds argue that the
specification passage at 15:60-16:8etermined to provide structufor the claimed function in
ZTE—does not provide structurdgut merely restates the function of sending navigation
information in different ways Id. at 15. Defendants argue tleagich of the items included in the
passage are generic computersafe constructs that do not provide any detail as to how to
accomplish “sending.’1d. (citing Docket No. 108-2 at T 91pefendants further argue that there
is no disclosure of physical structure armeh algorithmic “stefpy-step procedure for
accomplishing a given result” in that passalge (citing Ergo Licensing, LLC v. CareFusion 303,

Inc., 673 F.3d 1361, 1365 (Fed. Cir. 2012)).
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For the following reasons, énCourt finds that the phraseavigation element handler
component that . . . detects a user inputorresponding to the first navigation control” is
governed by 35 U.S.C. § 11%,6, and is indefinite.The Court further fids that the phrase
“navigation director component that . . . sendsin response to detecting the user input,
navigation information to navigateto the second visual componentis governed by 35 U.S.C.
§ 112, 1 6, and is not indefinite.

2. Analysis

The phrase “navigation element handler poment that . . . detects a user input
corresponding to the first navigation control” appears in assed@d tV7 of the '361 Patent. The
phrase “navigation directaomponent that . . . sends, irspense to detecting the user input,
navigation information to navigate to the secorsial component” also appears in asserted claim
17 of the '361 Patent. For the following reasons,@ourt finds that the phrases are subject to 8
112, 7 6.

a. Determining Whether the Disputed“Component” Terms Are Means-Plus-
Function Terms

Here, there is a rebuttable presumption that § 112, 1 6 does not apply because the claim
does not recite the word “means.” Thereforey@ed above, the analygisoceeds in two step$.
Starting with the first step, Deafdants argue that the phrasesanadted “in a format consistent
with traditional means-pluinction claim limitations.”"Docket No. 108 at 11 (citing/illiamson
792 F.3d at 1350). According to Defendants, litmgations replace the term “means” with the
term “component,” and then recite a function performed by each compdaemhe Court agrees

that the terms *“navigation element handieomponent . . .” and *“navigation director

0 The applicable law relating to the determination and construction of means-plus-function terms is included in the
Analysis Section of “Code For’ Terms in the '361 Patent.”
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component . . .”invoke § 112, 6. Both phrasesdalescribe a sufficiesstructure and otherwise
recite abstract elemerfts performing functions.

The claim terms “navigation element handtemponent . . .” and “navigation director
component . . .” do not by themselves identifyracttire by its function, malo the asserted claims
suggest that the phrases commadefinite structureSee Media Rights Techs., Inc. v. Capital One
Fin. Corp, 800 F.3d 1366, 1372 (Fed. Cir. 201t)ding that the term “compliance mechanism”
invokes § 112, 1 6, because the asserted claimsl§{sstgie that the ‘copliance mechanism’ can
perform various functions”). Claim 17 uses thesmgg'solely in relation t¢their] function[s] . . .
in the apparatus,” but “do[es] not recéay structure.” Diebold Nixdorf, Inc. v. ITC899 F.3d
1291, 1298 (Fed. Cir. 2018).

Likewise, the functional mod#rs “navigation,” “element,” “andler,” and “director” fail

to impart structure intdhe term “component.” The ordiameanings of these terms do not
connote structure, and neitheetbpecification nor the prosearti history gives these modifiers

any structural significance inithclaim. Instead, the “components” terms are coined for the
purposes of the asserted pateridefendants’ expert opinesath“navigation element handler
component” and “navigation director comporieate not terms that are commonly used in
computer science or electrieatgineering, and do nbave an understood iaeing to a POSITA.

Docket No. 108-2 at 1 68, 69, 81, 82. Thus, the terms are not used in “common parlance or by
persons of skill in the pertinent art to designsiieicture,” such that they connote sufficient
structure to avoi@pplying 8 112, § 6Lighting World, Inc. vBirchwood Lighting, Inc.382 F.3d

1354, 1359 (Fed. Cir. 20049yverruled on other grounds by Williamsof92 F.3d at 1348-49.

Likewise, the surrounding claim language doespmovide any detail about the structure of the
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“navigation element handler component” and ‘igation director component.” Docket No. 108-
2 at 1170, 83.

Finally, the specification »@licitly uses these “components” terms as synonyms for
“means for,” and uses the same functional langaege the claims except that the specification
recites “means for” performing those functiomehereas the claims recite the respective
“component” doing so. Specifically, the specifioatstates “a system for navigating between
visual components includeseansfor detecting a user input corsponding to the first navigation
control. For example, as illustrated in FIG. rivigation element handler component 306 is
configuredfor detecting a user input correspondito the first navigation contrgl 361 Patent
at 14:14-19 (emphasis added). Likewise, the dpatin states “a system for navigating between
visual components includeseansfor sending, in response to detecting the user input, navigation
information to navigate to the second visual companéftar example, as illustrated in FIG. 3,
navigation director component 308 is configuredfor sending, in responge detecting the user
input, navigation information to navigate to the second visual compdnéetl Patent at 15:49—
55 (emphasis added). Thus, a person of ordigltlyin the art would undstand that the '361
Patent uses “component” as a synonym for “mdan% Accordingly, Defendants have rebutted
the presumption that § 112, Y 6 doesapyily to these “component” terms.

b. Construing the Terms That Are Subjectto 8 112, 16

“The first step in construing [a means-plusction] limitation is a determination of the
function of the means-p$-function limitation.” Medtronic 248 F.3d at 1311. The Court finds
that the recited function for TerNp. 3 is “detects a userput corresponding tihe first navigation
control.” The Court finds that the recited function for Term No. 4 is “sends, in response to

detecting the user input, navigati information to navigate to the second visual component.”
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After identifying the functn, “the next step i® determine the correspading structure disclosed
in the specification and equivalents theredfledtronic 248 F.3d at 1311.

Regarding the phrase “navigation element handbmponent,” the Court finds that there
is no algorithm described for ghrecited function. The specifigan only provides functional
language and does not contain any step-by-step procether indication aftructure. The recited
functions must be performed Bpme component disclosed in the specification; however, the
specification does not describe these componentge “algorithm” disclged in Figure 2 only
repeats the functional language recited in the clai®se’361 Patent at Figure 2 (Box 206 -
“Detect a user input corresponding to the first gation control”). “Merely restating the function
in the specification is insufficierib provide the required algorithm Cloud Farm Assocs. LP v.
Volkswagen Grp., Inc674 F. App’x 1000, 1010-11 (Fed. Cir. 201 Bee, also, Noah Sys., Inc.
v. Intuit Inc, 675 F.3d 1302, 1317 (Fed. Cir. 2012) (“Thype of purely functional language,
which simply restates the function associatedh the means-plus-function limitation, is
insufficient to provide the required correspondingaure.”). Likewise, the “navigation element
handler component 306" depictéd Figure 3 is a generic dtk box devoid of any physical

structure or algorithm:

Navigation
Element Handler
308

Application
Navigator 304

PS Monitor 302

Navigation
Director 308

'361 Patent at Figure 3 (highlighted).
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“While it is true that the patdéee need not disclose detaifsstructures well known in the
art, . . . the specificatiomust nonetheless disclosemestructure.” Default Proof Credit Card
Sys., Inc. v. Home Depot U.S.A.,.Iit12 F.3d 1291, 1302 (Fed. Cir. 2005) (emphasis added).
Here, there is no specific algorithm disclosed in er@s a mathematical formula, in flow charts,
or otherwise. As irBlackboard the “navigation element hamal component” is “simply an
abstraction that describes thmétion” to be performed. 5743€ at 1383. Accordingly, the Court
finds that the term “navigation element handlemponent” is governed by § 112, 6, and fails to
comply with the statute. Thaaim is therefore indefinite.

Plaintiff argues that a person of ordinary Iskilthe art would understand that the coined
“navigation element handler compnt” is equivalent to an “event handler.” Docket No. 105-15
at 1 129. But the terfievent handler” is not useahywhere in the paterdand the materials cited
by Plaintiff's expert regarding atevent handler” are not citech@wvhere in the patent. Docket
No. 105-15 at 1 130-132, 137-138isltvell established that Priff “cannot use the declaration
of its expert to rewrite t patent’s specification.’Default Proof, Inc. v. Home Depot, Ind.12
F.3d 1291, 1302 (Fed. Cir. 2005). Moreover, the etamprovided by Plaintiff's expert of how
a POSITA could implement the claimed componentse of which are contained in the claims
or the specification of the '36Ratent, are insufficient to avoapplication of § 112, { 6. Docket
No. 105-15 at 11 129-30, 137-39, 162-6ddeed, the Federal Circtnas held that “merely listing
examples of possible structures is insuént to avoid invocation of § 112, 1 6Robert Bosch,
LLC v. Snap-On In¢769 F.3d 1094, 1101 (Fed. Cir. 2014).

Plaintiff's expert also cites tge portions of the specificatiobut he offers no analysis of
how these passages describe structural featdirtbe “navigation element handler component,”

much less how or why the passages link any siradb perform the réed function. Docket
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No. 105-15 § 133. “[S]tructure disclosed in thgecification is ‘corresponding’ only if the
specification clearly links or assiates that structure to therfction recited in the claim.’Med.
Instrumentation & Diagndgcs Corp. v. Elekta AB344 F.3d 1205, 1210 (Fed. Cir. 2003).
Reliance by Plaintiff’'s expert omaterials that POSITAs may hakeown, but were not disclosed
in the patent, cannot save the claim. Dodket 105-115 at § 138 (naty over forty possible
implementations of the “detecting” function)The “fact that a [POSA] could program a
computer to perform the recited functions maincreate structure where none otherwise is
disclosed.” Williamson 792 F.3d at 1351.

Finally, Plaintiff's expert argues that the peosation history is devoid of any statement that
means plus function should apply, and that tlesgcuting attorney indicated that “no claims are
intended to be construed under 3B\E. 112, paragraph 6, with theception of the last claim.”
Docket No. 105-15 at 75. But whether a claim limitation invokes § 112, 6 is a question of law.
Accordingly, an applicant’s “ietnt” provides no basis for ignorirtige controllingprecedent, and
it cannot supply structural meaning where none exBitsgen, Inc. v. Berlex Labs., In@18 F.3d
1132, 1140 (Fed. Cir. 2003) (“Repessations during prosecution cat enlarge the content of
the specification . .. .")see also ZTEat 18 (“[A] patentee cannot “opt-out” of the controlling
precedent by stating that his “intent” is for it not to apply.”)

Regarding the phrase “navigation director component that . . . sends, in response to
detecting the user input, navigation informatiomévigate to the secomnisual component,” the
specification does disclose corresponding strectior performing therecited function.
Specifically, the specification states the following:

Sending the navigation formation may includ sending the navigation

information by invoking a function, a method, and/or a subrout®ending the

navigation information may include sendithg navigation information by sending
a message via a network. The messagebaaent asynchronously. The message,
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in another aspect, may be includeda request/response exchangending the
navigation information may include senditg navigation information by sending
data via an inter-procesemmunication (IPC) including, for example, a message
gueue, a pipe, an interruptsamaphore, and/or a locksending the navigation
information may include sendirige navigation informatiowia a shared data area.

'361 Patent at 15:60-16:5 (emplsaadded). Defendantexpert Dr. Schonfdl opines that this
passage does not disclose a defistructure or step-by-steggarithm for performing the claimed
function. Docket No. 108-2 at 1 91. The Codidagrees and finds that this portion of the
specification identifies one or more steps usegherform the recited function of sending “in
response to detecting the useput) navigation information tmavigate to the second visual
component.” Finally, the Court notes that Pldiistiexpert agrees witthe Court’s construction

if the term is subject to § 112, 1#%6.Docket No. 105-15 at { 165.

3. Court’s Construction

In light of the evidence, the Court finds that the phraseigation element handler
component that . . . detects a user input caesponding to the first navigation control” (Term
No. 3) is governed by 35 U.S.C. 8 112, 1 6, isnddefinite for failureto disclose corresponding
structure.

In light of the evidence, the Court finds that the phfasgigation director component
that . . . sends, in response to detecting thuser input, navigation information to navigate to
the second visual component{Term No. 4) is governed 85 U.S.C. § 112, T 6, and construes
the phrase as follows:

Function: Sends, in response to detectinthe user input, navigation information to

navigate to the second visual component.

1 The Court notes that Plaintiff did not present or argue this alternative construction in its briefing.
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Corresponding Structure: A processor programmed to perform one or more of the

steps for sending navigation information dsclosed in the '361 Patent at 15:60-16:5.

F.

“code for detecting access’

"terms (Group F)

Disputed Term

Plaintiff's Proposal

Defendants’ Proposal

(Term No. 6)

“code for detecting access to the
first media player to play a first
media stream that includes videg

Not subject to § 112

1 6.

(plain and ordinary
D'meaning)

, Subject to § 112, T 6.
Function: “detecting a first media
player access to a first
presentation device to play a firs
media stream”
Structure: none.

(Term No. 7)

“code for detecting a first media
player access to a first
presentation device to play a firs
media stream, where presentatig
focus information is accessible f
identifying whether the first medi
player has first presentation focu
for playing the first media stream

Not subject to § 112
1 6.
(plain and ordinary
t meaning)
n
DY
a
S

, Subject to § 112, 1 6.
Function: “detecting a first media
player access to a first
presentation device to play a firs
media stream”
Structure: none

(Term No. 27)

“code for detecting a second
media player access to play a
second media stream while the
second media player does not
have second presentation focus

where the second media stream|i

not played via the first
presentation device while the
second media player does not
have second presentation focus’

Not subjectto § 112
1 6.

(plain and ordinary
meaning)

, Subject to § 112, 7 6.
Function: “detecting a second
media player access to play a
second media stream while the
second media player does not
have second presentation focus,
where the second media stream
not played via the first
presentation device while the
second media player does not
have second presentation focus’
Structure: none

S

1. The Parties’ Positions

The parties dispute whether the “code fotedéng access” phrases are subject to § 112,
16.

Plaintiff contends that Defelants have not rebutted the presumption against § 112, 6
because: (1) the claim language provides sufficieacttre to a POSITA in view of the intrinsic

evidence, (2) the patentee did not clearly disagiawm scope, and (3) theteatee did not equate
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“code for” as a nonce word for “means for.” Docket No. 105 at 15-16, 26 (citing Docket No. 105-
15 at 1 475-483, 531-540).

Defendants argue that these “code for” teamesdrafted in standé means-plus-function
format, with “code” simply substituted for “meahsDocket No. 108 at 42. Defendants contend
that the specification repeatedly and consistertlyates “code for” with “means for” performing
the same functions.ld. at 42, 43 (citing Docket No. 105-8 at 6:23-26, 18:3-6, 23:20-23).
Defendants argue that the term “code for” do@sonvey any definite structure to a POSITA and
only serves as a generic placeholder for structiote(citing Docket M. 108-2 at 1 254, 258,
265-66; Docket No. at 108-3 at 227:5-228:25). feddants contend that Plaintiff's expert
acknowledged that “code” is morergeic than the nonce term “moduldd. at 42 (citing Docket
No. 108-3 at 10:19-11:14). Defendants also ecahtbat nothing in the alm language describes
any definite structure or algorithta perform the recited functionsd. (citing Docket No. 108-2
at 1 255). Based on these arguments, Defendantducie that these terms are subject to § 112,
16.

Defendants further argue that the “code for cltg . . . access” terms are indefinite for
lack of corresponding structurdd. at 43 (citing Docket No. 108-at ff 259-60). Defendants
contend that the specification repeats the functi@mguage at various parts of the specification,
but never provides a step-by-step procedure for carrying out those fundtioifsiting Docket
No. 108-2at 1 270-71). For example, Defendantgiarthat although the sgification discloses
that a “presentation access component is configiaredetecting a first media player access to a
first presentation device to play a first medi@ain,” the “presentatioaccess component” itself
is a purely functional moduledhconveys no structurdd. at 43-44 (citing Docket No. 105-8 at

6:26—29, 18:6-9, 23:23-26, Fig. 3 (352)%-id4a-c (452a-c), Fig. 5 (552); Docket No. 108-2 at
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260; Docket No. 108-3 at 240:9-23, 238:23-240:8).

Defendants contend that Plainti§xpert cites largaortions of the speddation, but never
explains how any of the passagegites are clearly linked or assat@d with the recited functions.
Id. at 44 (citing Docket No. 108-2 at 1 260, 271) febdants also argue thathough Plaintiff's
expert states that unidentified “algorithms run by” the “focug stamponent” and “focus director
component” perform the recited functions, theext never states where those algorithms are
disclosed in the specification or how thosenponents are linked to the recited functiond.
(citing Docket No. 105-15 at 1 536). FurthBefendants contend, Plaiffi concedes that the
“focus director component” and “focus state gament” are not terms of art and are depicted as
black boxes without any structural or algorithmic detédl. (citing Docket No. 108-2 at  260;
Docket No. 108-3 at 238:23-240;230cket No. 105-8 at Fig. 3, ¢3. 4a-4d). Dendants also
argue that Plaintiff's expert concedes thatih@ot aware of any ‘tecting access” functions
disclosed in the specificationd. at 45 (citing DockeNo. 105-15 at {1 481, 538, 551).

Plaintiff responds that the recited functiare not complex, and therefore do not require
express structural or algorithmic ingttions for a POSITA’s understandinggl. Docket No. 112
at 15 (citing Docket No. 105-15 at  478,dRet No. 112-9 at 57:2359:3, 108:11-109:11).
Plaintiff further argues that implementationsrevevell-known in the arand contends that the
claims themselves disclose how the “code for detecting” operates within the framework of the
claimed invention on the wholdd. (citing Docket No. 105-15 at {1 478-82).

For the following reasons, the Court finds that the phtesée for detecting access to
the first media player to play a fird& media stream that includes video”is governed by 35
U.S.C. § 112, 1 6, and is indefinitdhe Court also finds that the phrésede for detecting a

first media player access to a first presentabin device to play a first media stream, where
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presentation focus information is accessibléor identifying whether the first media player

has first presentation focus for playing the first media stream’is governed by 35 U.S.C. §
112, 1 6, and is indefinite. Finally, the Court finds that the plaske for detecting a second
media player access to play aecond media stream while theecond media player does not
have second presentation focus, where thecnd media stream is not played via the first
presentation device while the second media player does not have second presentation focus”
is governed by 35 U.S.C. § 112, { 6, and is indefinite.

2. Analysis

The phrase “code for detecting access to therfieglia player to play a first media stream
that includes video” appears asserted claims 1 and 17 of tl299 Patent. The Court finds that
the phrase is used consistently in the claimsisumitended to have the same general meaning in
each claim. The phrase “code for detecting arfestia player access to a first presentation device
to play a first media stream, where presentatamus information is accessible for identifying
whether the first media player has first préagan focus for playing the first media stream”
appears in assertedaoh 1 of the '731 Patent. The phea&ode for detecting a second media
player access to play a second media stream wialeecond media player does not have second
presentation focus, where the second media stige@ot played via the first presentation device
while the second media player does not haverskpresentation focus” appears in asserted claim

1 of '731 Patent. For the follong reasons, the Court finds tllaé phrases are subject to § 112,

1 6.
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a. Determining Whether the Disputed “Code For” Terms Are Means-Plus-
Function Terms

Here, there is a rebuttable presumption that § 112, { 6 does not apply because the claim
does not recite the word “means.” Therefore, the analysis proceeds in twtf s&taging with
the first step, Defendants argue that the term “dodedoes not convey any definite structure to
a POSITA and only serves as a generic placehfddestructure. Docket No. 108 at 42. In this
instance, the Court agrees with Defendants thaethe “code for detecting,” in the context of the
asserted claims and intrinsic evidence, doesamtate sufficiently definite structure. Nothing in
the claim language describes any definite struaudgorithm to perform the recited functions.
The term “code for” is defirge only by the function that it perms—specifically, “code for
detecting . . . access.”

Moreover, the specification equates “code for” and “means for” by using the same
functional language as in the ata, except that the specificaticgrites “means for” performing
those functions whereas the claims recite “codeédoing so. Indeed, the specification states “a
system for coordinating playy of media streams include®ansfor detecting a first media player
access to a first presentation device to playst fedia stream.” 299 Patent at 6:23-26, '731
Patent at 18:3-6 (emphasis added). Thus, apearfsordinary skill in the art would understand
that the '299 Patent and thé31 Patent use the terms “code for detecting” and “means for
detecting” as synonyms. Accordingly, Defendamave rebutted the presumption that § 112, 1 6
does not apply to the “code for” terms.

b. Construing the Terms that Are Subjectto § 112, 1 6

“The first step in construing [a means-plusction] limitation is a determination of the

2 The applicable law relating to the determination and construction of means-plus-function terms is included in the
Analysis Section of “Code For’ Terms in the '361 Patent.”
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function of the means-p$-function limitation.” Medtronig 248 F.3d at 1311. The Court finds
that the recited function for Term No. 6 isetdcting a first media player access to a first
presentation device to play a first media streafitie Court finds that the recited function for
Term No. 7 is “detecting a first media player acdesa first presentatiodevice to play a first
media stream.” The Court finds that the ratitienction for Term No. 27 is “detecting a second
media player access to play a second media streaftet identifying the function, “the next step
is to determine the corresponding structure disclosdte specification andquivalents thereof.”
Medtronic 248 F.3d at 1311.

When 8§ 112, 1 6 applies to a claim limitatiamd the corresponding stture is software
that cannot be performed by a general-purposgater, the patentee must provide an algorithm
for the software to avoid indefinitenesSee Function Media, LLC v. Google, In&8 F.3d 1310,
1318 (Fed. Cir. 2013) (holding that the correspogdiisclosure for a computer-implemented
means-plus-function claim is an algorithm)An algorithm may be expressed “in any
understandable terms including as a mathematical fa;nmuprose, or as a flow chart, or in any
other manner that provides sufficient structur@yphoon Touch Techs., Inc. v. Dell, Ing59
F.3d 1376, 1385 (quotinginisar Corp. v. DirecTV Grp., Inc523 F.3d 1323, 1340 (Fed. Cir.
2008)). Even described “in prose,” an algon is still “a step-by-step procedure for
accomplishing a given result.Id. at 1385 (quotingn re Freeman 573 F.2d 1237, 1245-46
(CCPA 1978)).

Regarding the phrase “code for detecting,”shecification fails to diclose any structure
for performing the recited functiorilhere is no algorithm descrithén any form for the function
of “detecting media player access to a presentamce to play a media stream.” Instead, the

specification includes only funcinal language and does not contiy process for detecting the
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user input. The specification dostate that a “presentation acee®mponent is configured for
detecting a first media player acsds a first presentation device to play a first media stream.”
'731 Patent at 6:26—-29, 18:6-9, 23-26. However, the “presentation access component” is a
purely functional module. Docket No. 108-2 at § 260; Docket No. 108-3 at 240:9-23. Indeed, the
specification states that “thegsentation access component may bkided in and/or interoperate

with any component configured to prepare #nd/or access a presentation device, and/or
configured to access a resource pssed in accessing a presentatievice.” '731 Patent at 7:20—

25. This statement does not provide the cpording structure or algorithm to accomplish the
claimed function, but instead indicates that pnesentation access component could be part of
any other component that may provatess to a presentation device.

In arguing that the specification discloses stitgt Plaintiff relies on its expert’s citation
to large portions of the sped#ition as providing structure perform all the “detecting access”
functions. But Plaintiff's expedoes not explain how any of these passages are clearly linked or
associated with the recited functions. DodNet 108-2 at {1 260, 271. d#itiff's expert also
states that unidentified “algtiims run by” the “focus stateomponent” and “focus director
component” perform the recited functions. DodNet 105-15 at § 536. Agn, Plaintiff's expert
never states where those algarthare disclosed in the specétion or how those components
are linked to the recited functions.

Plaintiff's expert opines thdOSITAs were aware of many different implementations for
the “detecting access” functions. Docked.NL05-15 at §f 481, 538, 551. Critically, however,
Plaintiff's expert does not dicate where any such implementations are disclosed in the
specification. The Federal Circuibs rejected this approach. Medical Instrumentationan

expert opined that a claimedniction could be implemented By software programmer having
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ordinary skill in the art” becae she “would be aware of theusces of routines, modules and
even small programs” that “were widely avhlea from well-known sourceor available from
other software developers.” 34#43d at 1212. The expert notddht “none” of the routines or
modules were “cited in the patents” but “would have been available at the time the patent was
fled.” Id. The court held that whether POSITAgsould have been aware of different
implementations “is not the correct inquiryld. Rather, the “correct inqoy is to look at the
disclosureof the patent and determine ifQISITAs] would have understood thdisclosureto
encompass software . . . to implement suclognam, not simply wheth¢POSITAs] would have
been able to write such a software prograid.” Accordingly, the court held the claims indefinite
because “[i]t is important to determine whet [POSITAs] would undstand the specification
itself to disclose the structure, not simply wiertthat person would mpable of implementing
that structure.”ld. The Court therefore finds that the phrase is indefinite for failing to disclose
corresponding structure.

Plaintiff's expert Dr. Tewfik provides alteative constructions for Terms No. 7 and 27,
assuming they are subject to § 112, 1 6. Imptleposed constructions, Drewfik identifies the
following portions of the speddation as the corresponding stture in the 731 Patent: 7:1-39,
9:48-10:7, 10:53-62, 17:31-65, 17:66—21:36. DocketlRN5-15 at I 541, 553. Dr. Tewfik does
not explain how the cited passages are specifically linked todthedéunctions. Moreover, none
of the passages identified by Dr. Tewfik discloaegefinite structure astep-by-step algorithm
for performing the recited function. DockebNL08-2 at { 260. Accordingly, the Court rejects

the alternative construction includien Dr. Tewfik’s declaratioi®

13 The Court notes that Plaintiff did not present or argue this alternative construction in its briefing.
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Dr. Tewfik also provides an alternative ctrastion for Term No. 6assuming it is subject
to § 112, 1 6. In the proposednstruction, Dr. Tewfik identifieghe following portions of the
specification as the corresponding struetim the '299 Patent: 7:1-39, 9:55-10:7, 10:53-62,
10:63-11:7, 12:19-29, 17:31-65, 17:66—21:36. DockellD®-15 at 1 483. Dr. Tewfik does not
explain how the cited passages are specifically linked to the recited function. Moreover, none of
the passages identified by Dr. Tewfik disclosekefinite structure or ep-by-step algorithm for
performing the recited function. (1Bat I 271). Accordingly, hCourt rejects the alternative
construction included in DiTewfik’s declaratiort?

3. Court’s Construction

In light of the evidence, the Court finds that the phfasde for detecting access to the
first media player to play a first media stream that includes video(Term No. 6) is governed
by 35 U.S.C. § 112, 1 6, and is indefinite faluie to disclose awesponding structure.

In light of the evidence, the Court finds that the phfasde for detecting a first media
player access to a first presentation device falay a first media stream, where presentation
focus information is accessible for identifing whether the first media player has first
presentation focus for playng the first media stream” (Term No. 7) is governed by 35 U.S.C.
8 112, 1 6, and is indefinite for failure disclose corresponding structure.

In light of the evidence, the Court finds that the phtaesde for detecting a second media
player access to play a second media stream Wehthe second media player does not have
second presentation focus, where the secondedia stream is not played via the first

presentation device while the second media player does not have second presentation focus”

14 The Court notes that Plaintiff did not present or argue this alternative construction in its briefing.
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(Term No. 27) is governed by 35 U.S.C. 8§ 112, farkd is indefinite fo failure to disclose

corresponding structure.

G.

“code for indicating” terms (Group G)

Disputed Term

Plaintiff's Proposal

Defendants’ Proposal

(Term No. 12)

“A computer program product
embodied on a non-transitory
computer readable medium,
comprising: . . .

code for indicating, if the first
presentation device is to be
utilized for presentation based
the presentation focus
information, that the first media

Not subject to § 112,
16.

(plain and ordinary
meaning)

stream is allowed to be presented

via the first presentation device;

and . ..

“A computer program product
embodied on a non-transitory
computer readable medium,
comprising . . .

code for indicating, if the secon
presentation device is to be
utilized for presentation based
the presentation focus
information, that the first media

stream is allowed to be presented

via the second presentation
device; wherein the computer
program product is operable
such that a change in
presentation focus is capable o
being based on at least one of
releasing of a first presentation

focus in connection with the first

media player, a detected user
input indication for giving the
second media player a second
presentation focus, a change in
input focus, a change in an
attribute of a user interface
element, a transparentevel

D —n

Subject to § 112, 1 6.

Function: indicatg that the first
media stream is allowed to be
presented via the first presentati
device” / “indicating that the first
media stream is allowed to be
presented via the second
presentation device”

Structure: '299 patent, 13:55-
14:30, 22:58-23:4, 25:20-40
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of at least one of the user
interface element, or another
user interface element sharing
region of a display of the first
presentation device.”

“code for indicating, . . ., that
the first media stream is allowe
to be presented via the first
presentation device”

“code for indicating, . . ., that
the first media stream is allowe
to be presented via the second
presentation device”

D

(Term No. 13)

“code for indicating, .
second media player is allowed
to play the second media strea
via the second presentation
device”

“code for indicating, .
first media player is allowed to
play the first media stream via
the first presentation device”

“code for indicating, .
second media player is allowed
to play the second media strea
via the first presentation device

“code for indicating, . . . that the
first media player is allowed to
play the first media stream via
the second presentation device

“code for indicating, . . . that the
first media player is allowed to
play the first media stream via
both the first presentation devig
and the second presentation
device”

.. that the

.. that the

Not subject to § 112,

. . that the Y 6.

(plain and ordinary
mmeaning)

e

Subjectto § 112, 1 6.

Function: “indicating . . . that the
first media player is allowed to
play the first media stream via th
first presentation device” /
“indicating . . . that the second
media player is allowed to play
the second media stream via the
first presentation device” /
“indicating, . . ., that the second
media player is allowed to play
the second media stream via the
second presentation device” /
“indicating . . . that the first medis
player is allowed to play the first
media stream via the second

presentation device” / “indicating .

.. that the first media player is
allowed to play the first media
stream via both the first
presentation device and the
second presentation device”
Structure: '299 patent, 13:55-
14:30, 22:58-23:4, 25:20-40 (ang
corresponding text in the '731 an
'264 patents)
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1. The Parties’ Positions

The parties dispute whether the “code for ¢ading . . ” phrases arsubject to § 112, { 6.

Plaintiff contends that Defelants have not rebutted the presumption against § 112, 6
because: (1) the claim language provides sufficieacttre to a POSITA in view of the intrinsic
evidence, (2) the patentee did not clearly disagiawm scope, and (3) theteatee did not equate
“code for” as a nonce word for “means for.” DetINo. 105 at 18, 19ifing Docket No. 105-15
at 11 486-495).

Defendants respond that the term “code fera nonce word acting as a placeholder for
“means for.” Docket No. 108 at 46 (citing D@&tkNo. 108-2 at § 276)Defendants argue that
nothing in the claim languagéfers any structure algorithm to perform the functiorid. (citing
Docket No. 108-2 at 11 277-80)Defendants contend that tilspecification conistently and
expressly equates “code for” with “mednos’ performing the recited functionsd. (citing Docket
No. 105-7 at 13:37-41, 22:48-52, 25:10-1Befendants further argubat Plaintiff’'s expert
declaration cannot createastture where none existdd. (citing Docket M. 105-15 at § 489-
90). Defendants also contend that the Spregation access component” referenced in the
specification does not prevent the “coder fondicating” limitations from being
means-plus-function terms because “presentatooess component” is not a term of art and does
not convey any known stcture to a POSITA.Id. at 47 (citing Docket No. 105-15 at 1 491).
Regarding the corresponding structure, Defendants tstat they do not seek to alter the structure
identified inZTE

For the following reasons, the Court finds that thede for indicating” terms are

governed by 35 U.S.C. § 1126fand are not indefinite.
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2. Analysis

The phrase “[a] computer program protdwnbodied on a non-transitory computer
readable medium, comprising: . code for indicating, if the fitspresentation device is to be
utilized for presentation based on the presentdtions information, that the first media stream is
allowed to be presented via tfiest presentation device; an@de for indicating, if the second
presentation device is to be utilized for preagan based on the presentation focus information,
that the first media stream is allowed to begented via the second presentation device; wherein
the computer program product is operable such that a change in presentation focus is capable of
being based on at least one of a releasing oftapfiesentation focus in connection with the first
media player, a detected udgaput indication for giving thesecond media player a second
presentation focus, a change in input focus, a change in an attributeefiaterface element, a
transparency level of at least one of the user interface elemeamiothrer user interface element
sharing a region of a display of the first presgotadevice” appears in asserted claim 61 of the
'264 Patent. The phrase “code for indicating, that the first media stream is allowed to be
presented via the first presentatevice; code for indicating, . that the first media stream is
allowed to be presented via the second presentdtvice” appears insaerted claim 17 of the
'299 Patent. The phrase “code for indicating, . at the second media playisrallowed to play
the second media stream via #exond presentation device” appgesr asserted claim 71 of the
'264 Patent. The phrase “code for indicating, . . . tiafiirst media playds allowed to play the
first media stream via the first presentation devemgle for indicating, . . . that the first media
player is allowed to play the first mediaestm via the second presentation device; code for
indicating, . . . that the first media player is allovte play the first media stream via both the first
presentation device and the ged presentation device” appearsasserted claim 1 of the '299

Patent. The phrase “code for indiog, . . . that the first media playis allowed to play the first
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media stream via the first presentation devicecade for indicating, . . . that the second media
player is allowed to play the second mediaastrevia the first presentation device” appears in
asserted claim 1 of the '731 Patent. For the ¥ahg reasons, the Courtfils that the phrases are
subject to § 112, 1 6.

a. Determining Whether the Disputed “Code for Indicating” Terms Are
Means-Plus-Function Terms

Here, there is a rebuttable presumption that § 112, { 6 does not apply because the claim
does not recite the word “means.” Therefore, the analysis proceeds in twt s&taging with
the first step, Defendants argue that the term “dodedoes not convey any definite structure to
a POSITA and only serves as a generic placehfddestructure. Docket No. 108 at 46. In this
instance, the Court agrees wiblefendants that the term “code fiadicating,” in the context of
the asserted claims and intrinsigdence, does not connote sufficiemsfinite structure. Nothing
in the claim language describes any definite stinecbr algorithm to peofm the recited functions.

The term “code for” is defined only by the furmti that it performs. Specifically, code for
indicating that a media steam is allowedbéopresented or played by a media player.

Moreover, the specification equates “code for” and “means for” by using the same
functional language as in the claims except thatspecification recites “means for” performing
those functions whereas the claims recite “codedoing so. Specifically, the specification states
“a system for coordinating plang of media streams includewansfor indicating, in response to
determining the first media playeas first presentation focus, thiat¢ first media player is allowed

to play the first media stream via the firsepentation device.” '299 Patent at 13:37-41, 22:48—

The applicable law relating to the determination and construction of means-plus-function terms is included in the
Analysis Section of “Code For’ Terms in the '361 Patent.”
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52, 25:10-158% Thus, a person of ordinary skill inettart would understarttiat the '299 Patent
uses the terms “code for indicating” and “medor indicating” as synonyms. Accordingly,
Defendants have rebutted the presumption §hdtl2, 6 does not apply to the “code for
indicating” term.
b. Construing the Terms that Are Subjectto § 112, 1 6
“The first step in construing [a means-phlusiction] limitation is a determination of the

function of the means-p$-function limitation.” Medtronig 248 F.3d at 1311. The Court finds
that the recited function for Term No. 12 in clghof the '264 Patent is “indicating that the first
media stream is allowed to be presented viditkiepresentation device™indicating that the first
media stream is allowed to be presehvia the second presentation devicé&lie Court further
finds that the recited function for Term No. 12cliaim 17 of the '299 Patent is “indicating that
the first media stream is allowed to be présdrvia the first preseation device” / “indicating
that the first media stream is allowed togresented via the second presentation device.” The
Court finds that the recited function for Term.N@ in claim 71 of the 24 Patent is “indicating

. . that the second media player is allowedplay the second media stream via the first
presentation device.” The Codirids that the recited functionfd@erm No. 13 in claim 1 of the
'299 Patent is “indicating . . . that the first meglayer is allowed to play the first media stream
via the first presentation device"ihdicating . . . that the first mediplayer is allowed to play the
first media stream via the second presentation device” / “indicating . . . that the first media player
is allowed to play the first media stream via both the first presentation device and the second

presentation device.” Finally, tl&urt finds that the recited futian for Term No. 13 in claim 1

16 As indicated above, the '299, '264, '731, and '558 Patents share a common specification. Unless otherwise
indicated, citations are to the '299 Patent.
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of the '731 Patent is “indicating. .. that the first media player @élowed to play the first media
stream via the first presentation device” / “indiogti . . that the second media player is allowed
to play the second media stream via the firespntation device.” After identifying the function,
“the next step is to deterng@nthe corresponding strre disclosed in th specification and
equivalents thereof.Medtronig 248 F.3d at 1311.

When 8§ 112, 1 6 applies to a claim limitatiamd the corresponding stture is software
that cannot be performed by a general-purposgater, the patentee must provide an algorithm
for the software to avoid indefinitenesSee Function Media, LLC v. Google, |n&8 F.3d 1310,
1318 (Fed. Cir. 2013) (holding that the correspogdiisclosure for a computer-implemented
means-plus-function claim is an algorithm)An algorithm may be expressed “in any
understandable terms including as a mathematical fa;nmuprose, or as a flow chart, or in any
other manner that provides sufficient structur@yphoon Touch Techs., Inc. v. Dell, Ing59
F.3d 1376, 1385 (quotinginisar Corp. v. DirecTV Grp., Inc523 F.3d 1323, 1340 (Fed. Cir.
2008)). Even described “in prose,” an algon is still “a step-by-step procedure for
accomplishing a given result.Id. at 1385 (quotingn re Freeman 573 F.2d 1237, 1245-46
(CCPA 1978)).

The corresponding structudesclosed in the specification is as follows:

In various aspects play and/or a no-play indation may be provided in
different ways.In one aspect, presentatiorc@ss component 352 may call and/or
otherwise instruct the first media playterchange its modef operation to play
modeto provide a play indicatian Similarly, presentatio access component 352
may instruct the first media player #enter a mode other than play mode
providing a no-play indication

In another aspect, presentation asceomponent 352 may detect access by
a first media player to the first presation device by being included in and/or
otherwise intercepting stream data sent from the first media player to the first
presentation device. Presentation ascmponent 352 may process the data for

presentation as configured, and/os$& along unprocessed for processing by the
first presentation device and/or anotloemponent included in the process of
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presenting the media streathus indicating the first media player is allowed to
play the first media stream

In yet another aspect, presentation access component 352 may include
and/or otherwise make use of a serialization mechanism such as a semaphore or
lock. Presentation access component B8&% provide a play indicatioby not
blocking and/or by unblocking a threadentecution for presenting the first media
stream on the first presetitm device by the first medialayer. Alternatively or
additionally, presentation access componentr8ag provide a play indicatioby
being included in and/or otherwise irdperating with a thread/process scheduler
to put one or more threads for playing thietfimedia stream inrain state. Sending
a no-play indicator may analogously be performed and/or otherwise provided for
by presentation access component 352 by causing one or more threads for playing
the first media stream to be bkad from execution by processor 104.

Providing a play indication may further includending and/or receiving a
message via a network to and/or fronspectively, a remote nodehere either the
node hosting presentation access compads&or the remote node is operatively
coupled to a presentation device for pres1g a media stream. Presentation access
component 352 may be adapted to operatecirent node, a seev node, and/or an
intermediary node such as a proxy ser¥eno-play indicator may be provided
similarly.

'299 Patent at 13:55-14:30 (emphasis addddhe specification further states:

In FIG. 4a, presentation access component 463g indicate a media
player is allowed to play media stream by passing intercepted invocations and
data to a driver for the targeted mretation devices. In FIG. 4b, presentation
access component 452iay indicate a media pjar is allowed to play media
stream by passing intercepted data frmedia content handler 434 to media Ul
element handler 432b allowing access to tmgetad presentation device(s). In
FIG. 4c, presentation access component 452¢ indicate a media player is
allowed to playa media stream by passing intettegipdata from media Ul element
handler 432c to GUI subsystem 420c,pipias subsystem 422c, audio subsystem
428c, and/or other predation components allowingccess to the targeted
presentation device(s).

Alternatively or additionally, in FIG4a, FIG. 4b, and FIG. 4c, presentation
access component 452 may receive a redoiegermission to access a presentation
device. Presentation access componentd®2block or allova requesting thread
to run based on the determination bgus director component 456 as described
above. In another aspect, prestataaccess component 452 may respond to a
request for permissioproviding a play ora no-play identifierto the calling
presentation subsystem component. The calling component may access or not
access a corresponding presentationcgebased on the identifier.

'299 Patent at 22:58-23:16 (emphasis ajdd he specification also states:

In FIG. 5, presentation access componentrd&g indicate a media player
is allowed to playa media stream by passing inegted invocations and data to
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media player Ul element handler 532 #éopresenting on a prastation device of a
client node, such as use node 602FI@. 5, presentation access component 552
may indicatea media player is allowk to play a media strearby passing
intercepted data from media strear884 to media Ul element handler 532.
Alternatively or additionally, in Kb. 5, presentation access component 552
may receive a request for permissioratzess media player Ul element handler
532, media streamer 534, and/or anottenponent included in playing a media
stream. Presentation access componeni&g2block or allova requesting thread
to run based on the determination bgus director component 556 as described
above. In another aspectgepentation access component 52y respond to a
request for permissigoroviding a play or a no-plageturn value and/or parameter
value to the calling componenThe calling component may access or not access a
corresponding presentation device basedthe return value and/or parameter
value.

'299 Patent at 25:20-40 (emplasadded). Defendants generaligree that this is the
corresponding structure.

Plaintiff makes the conclusorysestion that “[tlhe claim langage itself provides sufficient
structure to [a POSITA] in viewf the intrinsic evidence.” Dock&to. 105 at 18, 19. Plaintiff’s
expert, Dr. Tewfik, quotes various portions thie claim language and block quotes certain
dependent claims, but he never identifies wloerexplains how the claim language provides a
definite structure or necessary algorithm to genf the “code for . . indicating” functions.
Docket No. 105-15 at 1 489-90. akitiff also asserts thateHpresentation access component”
referenced in the specification prevents thed&or indicating” limitations from being means-
plus-function termsld. at § 491. The Court disagrees. As explained above concerning the “code
for detecting” limitations, the “presentation accesmponent” is not a term of art and does not
convey any definite or knawstructure to POSITASs.

Plaintiff's expert, DrTewfik, provides an alternative construction for the disputed phrases,
assuming they are subject to 8 112, 1 6. Irptioposed construction, DFewfik, identifies the
following portions of the specification as ther@sponding structure e '299 Patent: 9:29-39,

10:63-11:7, 13:1-20, 13:33-46, 22:44-23:16, 25:7-40. Douke105-15 at I 495, Section 6.6
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at p. 239, Sections 8.4-8.8 at pp. 264-65). Dr. Tlkeddes not explain hothe cited passages are
specifically linked to the recitefunction. Moreover, not all ahe passages identified by Dr.
Tewfik disclose a definite structure or step-by-step algorithm for penfigrthie recited function.
Docket No. 108-2 at § 281. Accordingly, excepttfee portions of the sgification identified in
the Court’s construction, the Court rejects therahtive construction included in Dr. Tewfik's
declaration’

3. Court’s Construction

In light of the evidence, thCourt finds that the phraga] computer program product
embodied on a non-transitory computer readble medium, comprising: . . . code for
indicating, if the first presentation device isto be utilized for presentation based on the
presentation focus information, that the firstmedia stream is allowed to be presented via the
first presentation device; and code for indicatng, if the second presentation device is to be
utilized for presentation based on the presentean focus information, that the first media
stream is allowed to be presented via the sawb presentation device; wherein the computer
program product is operable such that a changén presentation focus is capable of being
based on at least one of a releasing of a firgtesentation focus in connection with the first
media player, a detected usemiput indication for giving the second media player a second
presentation focus, a change in input focuss change in an attribute of a user interface
element, a transparency level of at least on# the user interface element, or another user
interface element sharing a region of a dplay of the first presentation device”(Term No. 12)
in claim 61 of the '264 Patent is governed bylB3%.C. § 112, T 6, and construes the phrase as

follows:

7 The Court notes that Plaintiff did not present or argue this alternative construction in its briefing.
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Function: “indicating that the first media stream is allowed to be presented via the
first presentation device” / “indicating that the first media stream is dlowed to be presented
via the second presentation device”

Corresponding Structure: A processor programmed to perform one or more of the

steps for indicating that the media stream isllowed to be presented via the presentation
device disclosed in the '264 Paiw at 13:52-14:27, 22:56-23:13, 25:17-37.

In light of the evidence, the Court finds that the phfasde for indicating, . . . that the
first media stream is allowed to be presentedia the first presentation device; code for
indicating, . . . that the first media stream is allowed tobe presented via the second
presentation device”(Term No. 12) in claim 17 of th&99 Patent is governed by 35 U.S.C. §
112, 1 6, and construes the phrase as follows:

Function: “indicating that the first media stream is allowed to be presented via the
first presentation device” / “indicating that the first media stream is dlowed to be presented
via the second presentation device”

Corresponding Structure: A processor programmed to perform one or more of the

steps for indicating that the media stream isllowed to be presented via the presentation
device disclosed in the '299 Paie at 13:55-14:30, 22:58-23:16, 25:20-40.

In light of the evidence, the Court finds that the phfasde for indicating, . . . that the
second media player is allowetb play the second media streamia the second presentation
device” (Term No. 13) in claim 71 of the '264 Patas governed by 35 U.S.C. § 112, 6, and
construes the phrase as follows:

Function: “indicating . . . that the secondmedia player is allowed to play the second
media stream via the first presentation device”

Corresponding Structure: A processor programmed to perform one or more of the
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steps for indicating that the second media plagr is allowed to play the second media stream
via the first presentation device disclos in the '264 Patent at 13:52-14:27, 22:56-23:13,

25:17-37.

In light of the evidence, the Court finds that the phtaede for indicating, . . . that the
first media player is allowed to play the firstmedia stream via the first presentation device;
code for indicating, . . . that the first mediaplayer is allowed to play the first media stream
via the second presentation device; code fondlicating, . . . that the first media player is
allowed to play the first media stream via boththe first presentation device and the second
presentation device”(Term No. 13) irclaim 1 of the '299 Patent is governed by 35 U.S.C. § 112,
1 6, and construes the phrase as follows:

Function: “indicating . . . that the first media player is allowed to play the first media
stream via the first presentationdevice” / “indicating . . . that the first media player is
allowed to play the first media stream via thesecond presentation device” / “indicating . . .
that the first media player is allowed to pay the first media stream via both the first
presentation device and the second presentation device”

Corresponding Structure: A processor programmed to perform one or more of the

steps for indicating that the media player is allowed to play the media stream via the
presentation device disclosed in th299 Patent at 13:55-14:30, 22:58-23:16, 25:20-40.

In light of the evidence, the Court finds that the phfasde for indicating, . . . that the
first media player is allowed to play the firstmedia stream via the first presentation device .
. . code for indicating, . . that the second media player isllowed to play the second media
stream via the first presentation device’in claim 1 of the '731 Patent is governed by 35 U.S.C.
8 112, 1 6, and construes the phrase as follows:

Function: “indicating . . . that the first media player is allowed to play the first media
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stream via the first presentationdevice” / “indicating . . . that the second media player is

allowed to play the second media stream via the first presentation device”

Corresponding Structure: A processor programmed to perform one or more of the

steps for indicating that the media player is allowed to play the media stream via the

presentation device disclosed in th§31 Patent at 13:55-14:30, 22:58-23:16, 25:20-40.

H.

145 Patent “instructions to” terms (Group H)

Disputed Term

Plaintiff’s Proposal

Defendants’ Proposal

(Term No. 31)
“instructions to:

in response to the first user input,
present, utilizing the touchscreen,
first window associated with the fir
application simultaneously with a
first menu with a plurality of first
menu-related items

in response to the fourth user inpu
present, utilizing the touchscreen,
second window.”

“Instruction to:

in response to the first user input,
present, utilizing the touchscreen,
first window associated with the fir
application simultaneously with a
first reduced pplication window
group with a plurality of first
reduced application window group
related windows”

Not subject to § 112
1 6.

(plain and ordinary
meaning)

A
5t

[

D

51

, Subject to § 112, { 6.
Function: “in response to the first
user input, present, utilizing the
touchscreen, a first window
associated with the first application
simultaneously with a first menu
with a plurality of first menu-relatec
items” / “in response to the fourth
user input, present, utilizing the
touchscreen, a second window” / “
response to the first user input,
present, utilizing the touchscreen,
first window associated with the firs
application simultaneously with a
first reduced pplication window
group with a plurality of first
reduced application window group:;
related windows”
Structure: none

5t
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(Term No. 17)
“instructions to

in response to the second user inp
change, utilizing the touchscreen,
the presentation of the first menu
item and the second menu item,

in response to the third user input,
change, utilizing the touchscreen,
the presentation of the first menu-
related items and the first window
associated with the first application

u

Not subject to § 112

1 6.
(plain and ordinary

meaning)

, Subject to § 112, 1 6.

Function: “in response to the secor
user input, change, utilizing the
touchscreen, the presentation of th
first menu item and the second me
item” / “in response to the third use
input, change, utilizing the
touchscreen, the presentation of th
first menu related items and the fir
window associated with the first
application”

Structure: none

nd

e
nu

-

e
t

D

(Term No. 32)

“instructions to: dtect a first user
input,

detect a second user input,

detect a third user input.

detect a fourth user input,”
“instructions to:

detect, utilizing the touchscreen, a

first user input

detect, utilizing the touchscreen, a
second user input

detect, utilizing the touchscreen, a
third user input

detect, utilizing the touchscreen, a

fourth user input”

Not subjectto § 112
1 6.

(plain and ordinary
meaning)

, Subject to § 112, { 6.
Function: “detect a first
[second/third/fourth] user input” /
“detect, utilizing the touchscreen, g
first [second/third/fourth] user
input”
Structure: none

|

1. The Parties’ Positions

The parties dispute whether the “instroo8 to” phrases are subject to § 112, 6.

Plaintiff contends that Defelants have not rebutted the presumption against § 112, 16

because: (1) the claim language provides sufficieacttre to a POSITA in view of the intrinsic

evidence, (2) the patentee did not clearly disagiawm scope, and (3) theteatee did not equate
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“instructions” as a nonce word for “means foDbcket No. 105 at 22 (citing Docket No. 105-15
at 11 590-597).

Plaintiff also argues that Defendants’ exdert Schonfeld mischaracterizes the evidence
by omitting the surrounding language of claim 17h&f '558 Patent, and claims 13 and 52 of the
145 Patent.ld. at 23. Including this surrounding claianguage, Plaintiff contends, the claims
recite both the objective of the “instructions” andithnteraction with the other instructions and
structures in the claimid. Plaintiff argues that the specificatis teach how the “instructions” for
“causing a change in presentation focus” are triggered and how the “change in presentation focus”
in turn causes one or more media pl&yto pause playing a data stredch.(citing '558 Patent at
22:1-9, 14:7-14, 11:35-41, 11:42-49, 11:50-61; 11:62-12:4).

Defendants respond that the terms are writteinaditional meanglus-function format,
reciting “instructions to” followedy high-level functions. Dockédo. 108 at 39 (citing Docket
No. 108-2 at | 225-27, 235-37, 243-45; Dodket 105-15 at 1 704, 717)Defendants also
contend that Plaintiff's expert egged that “instructions” are just “code that a processor or other
hardware would use to perform a recited functiamd admitted that “ingictions to” conveys no
more structure than “module,” a well-known nonce wddil.(citing Docket No. 108-3 at 222:11-
15, 10:17-18). Defendants further argue that'145 Patent claims do not reasonably connote a
name for structure to a POSITAM. (citing Docket No. 108-2 at 1 225-27, 235-37, 243-45).
Defendants contend that many diffat algorithms and processssuld implement “presenting”
and “changling]” the presentation of “menu” itemisl. at 39-40 (citing Docket No. 108-2 at 1
237, 241, 245, 249; citing Docket No. 105-115 at7y%, 788). Defendamtassert that the
specification does not compensate forldwk of structure in the claimdd. at 40.

Defendants next argue that the “instructioiS terms are indefinite for lack of
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corresponding structureld. (citing Docket No. 108-2 at | 232)Defendants contend that the
passages Plaintiff's expert cites for these limitatif@isto state the required steps or algorithm.
Id. (citing Docket No. 108-2 at 2R Regarding the phrases “ingttions to . . in response to
the [ ] user input, present, liting the touchscreen” a windownsilltaneously with a menu (claim
13) or a reduced application window group (cl&f), Defendants argue that the specification
fails to provide any disclosures relating to this tetth.at 41 (citing Docket No. 108-2 at {1 238,
240).

Regarding the phrases “instructidos . . in response to they$er input, change, utilizing
the touchscreen, the presentation of the” memastéclaim 13) or reduced application windows
(claim 52), Defendants argue that the '145 Paggrecification providesio disclosure of this
limitation. Id. (citing Docket No. 108-2 at  246; citing Docket No. 108-9). Defendants contend
that nothing in the specification describes aafue” in presentation of a menu item or reduced
application window “in reponse to” user inputd. (citing Docket No. 108-2 at § 248). According
to Defendants, the passages cited by PlaintéKpert merely provide geral descriptions of
output devices and user interfaces, but do not disadbanging menu items or reduced application
windows in response to user inpudl. (Docket No. 105-15 at | 778).

For the following reasons, the Court finds that‘thstructions to” terms are not governed
by 35 U.S.C. § 112, § 6, and are not indefinite.

2. Analysis

The phrase “instructions to: . . . in responséhi first user input, present, utilizing the
touchscreen, a first window associated with th& fpplication simultaneolyswith a first menu
with a plurality of first menu-related items . . . ispense to the fourth useput, present, utilizing
the touchscreen, a second window” appears inrtasiselaim 13 of the '145 Patent. The phrase

“in response to the first usemput, present, utilizing the toudrsen, a first widdow associated
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with the first application simtaneously with a first reduceabpplication window group with a
plurality of first reduced applation window group-related windowappears in asserted claim 52
of the '145 Patent. The phrase “instructions to:in response to the second user input, change,
utilizing the touchscreen, the pesdation of the first menu item and the second menu item, . . . in
response to the third user input, change, utifjzihe touchscreen, theeggentation of the first
menu-related items and the first window associatiétl tive first application,” appears in asserted
claim 13 of the '145 Patent. Tlpdrase “instructions tadetect, utilizing the touchscreen, a first
user input . . . detect, utilizinthe touchscreen, a sex@ user input . . detect, utilizing the
touchscreen, a third user input detect, utilizing the touchscreenfourth user input” appears in
asserted claim 52 of the '145 Patent. For thievieng reasons, the Court finds that the phrases
are not subject to § 112, 1 6, and shouldilen their plain an@rdinary meaning.

Here, there is a rebuttable presumption thafl2, § 6 does not apply because the claims
do not recite the word “means.” Therefpthe analysis proceeds in two st€p&tarting with the
first step, Defendants argue that the terms are written in traditional means-plus-function format,
reciting “instructions to” followed by high-levélinctions. Docket No. 108 at 39 (citing Docket
No. 108-2 at 1 225-27, 235-37, 243- Docket No. 105-15 11 704pefendants also argue that
the '145 Patent claims do not reasonaalgnote a name for structure to a POSITé.According
to Defendants, the claims fail to descrdey algorithm or step-by-step procesd. Defendants
also contend that the specification does not cosgterfor the lack of gicture in the claimslid.

at 40.

8 The applicable law relating to the determination and construction of means-plus-function terms is included in the
Analysis Section of “Code For’ Terms in the '361 Patent.”
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The Court disagrees and finds that Defendants have conflated the steps in the § 112, | 6,
analysis. Apple Inc. v. Motorola, In¢.757 F.3d 1286, 1298-1299 (Fed. Cir. 2014) (“Requiring
traditional physical structure in software limitatsoolacking the term means would result in all of
these limitations being construed as means-fulnstion limitations and subsequently being found
indefinite.”); Zeroclick, LLC v. Apple Inc., 891 F.3d 1003, 1007de&d. Cir. 2018) (holding that
the district court erred by effectively treatifpyogram” and “user intedce code” as nonce words
and concluding in turn that the claims recitedans-plus-function limitations). Courts in this
District have noted that in many instances,d&g like “circuit” or “processor,” may connote
sufficiently definite structure anid not necessarily a “nonce” or “functional” word that is subject
to the limitations of § 112, § 6Glob. Equity Mgmt. (SA) Pty. Ltd. v. Expedia, Jid0. 2:16-cv-
00095-RWS-RSP, 2016 U.S. Dist. LEXIS 177218997 (E.D. Tex. Dec. 22, 2016). In other
words, whether recitation ofristruction” performing a functiois governed by § 112, § 6 depends
on whether the stated objectiveslaperation of the code connote stitntly definite structure.
See, e.g.Linear Tech. Corp. v. Impala Linear Coy®79 F.3d 1311, 1319-21 (Fed. Cir. 2004)
(finding that “circuit [for performmg a function]” was sufficientlgefinite structure because the
claim recited the “objectivesid operations” of the circuit).

Here, the claims describe the objectives apdrations of the apparatus, which includes
one or more processors that execute the resistductions. Specificatl claim 13 of the '145
Patent recites that the processexecute instructions that

detect a first user input . . in response to the firgser input, premnt . . . a first

window associated with the first applica simultaneously with a first menu with

a plurality of first menu-related itemscluding a first menu item and a second

menu item, the first menu item includiadirst Z-value and the second menu item

including a second Z-value #oat the first menu item overlies, at least in part, the
second menu item.

Claim 13 further recites that thegaessor executeésstructions to
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detect a second user input,. in response to the secamgker input, change . . . the
presentation of the first menu item atiet second menu item, such that a first
visibility of the first menutem is decreased and a sed visibility of the second
menu item is increased.

Claim 13 also recites that theopessor executes instructions to
detect a third user input, ... in responsdhte third user input, change, . .. the
presentation of the first menu-related iteamsl the first window associated with

the first application, such that a third visityi of the first window is decreased and
a fourth visibility of at least one difie first menu-related items is increased.

Finally, claim 13 recites that the processor executes instructiddsttxt a fourth user input, . . .
and in response to the fourtheusnput, present, utilizing éhtouchscreen, a second window.” A
similar analysis applies to claim 52 of the '145 Patent.

The claims further describe the structurdgéractions among the non-transitory memory,
the touchscreen, and the one or more processoosnmunication with the non-transitory memory
and the touchscreen. The claimsaée how the instructions detect a user input by “utilizing the
touch screen.” The claims also describe hosv“thindows” are presentetd the user “utilizing
the touch screen.” Thus, a POSITA would unierd that the claim language recites sufficient
structure and that the term “instructions” is nadisas a generic term or black box recitations of
structure or abstraction&Zeroclick, LLC v. Apple Inc891 F.3d 1003, 1007-09 (Fed. Cir. 2018)
(“[A] person of ordinary skill in the art coulééasonably discern from the claim language that the
words program’ . . . and User interface code. . . are used not ageneric terms or black box
recitations of structure or abstractions, but ratdsespecific references to conventional graphical
user interface programs or co@jsting in prior art at the time of the inventions.”) (emphasis
added).

When § 112, 1 6 applies to a claim limitatiemd the corresponding stture is software
that cannot be performed by angeal-purpose computer, the pate must provide an algorithm

for the software to aid indefinitenessSee Function Media, LLC v. Google, In&08 F.3d 1310,
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1318 (Fed. Cir. 2013) (holding that the cormsfing disclosure for a computer-implemented
means-plus-function claim is an algorithm). But the algorithm requirement is only triggered when
the limitation is a means-plus-function limitation undeep one of the analysis. Because the Court
has determined that the “instruction to” clainmdétions are not subject to 8 112, { 6, there is no
requirement that the claims or sg@stion provide aspecific algorithm.

Finally, in contrast to othertms in the Asserted Patents, the specification does not equate
“instruction to” to “means for.” Moreover, ¢hCourt generally agreewith Plaintiff that
Defendants have unnecessarily parsed and emmgurrounding claim language to give the
appearance that the disputed phrases are duraliional. In summary, although the presumption
against § 112, 1 6 is no longer “strong,” Defendastill bear the burden to overcome the
presumption. In the context of this intrinsic reidhe Court finds that Defendants have not shown
that “instruction to” should be subject to § 112, § 6. Accordingly, theatCGejects Defendants’
argument that the disputed phrases are sipars-function terms governed by § 112, 1 6. The
Court finds that no further constition is requiredand that the phrases skibbe given their plain
and ordinary meaning.

3. Court’s Construction

In light of the evidence, thCourt finds that the phra&astructions to: . . . in response
to the first user input, present,utilizing the touchscreen, a first window associated with the
first application simultaneously with a first menu with a plurality of first menu-related items
... In response to the fourth user input, premnt, utilizing the touchscreen, a second window”
(Term No. 31) in clainl3 of the '145 Patent is not goverhby 35 U.S.C. § 112, 1 6, and should
be given its plain and ordinary meaning.

In light of the evidence, thCourt finds that the phrasm response to the first user

input, present, utilizing the touchscreen, a first window associ&d with the first application
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simultaneously with a first reduced applicaion window group with a plurality of first
reduced application window group-related windows”(Term No. 31) in claim 52 of the '145
Patent is not governed by 35 UCS§ 112, § 6, and should be givesplain and adinary meaning.

In light of the evidence, thCourt finds that the phraSastructions to: . . . in response
to the second user input, change, utilizing theouchscreen, the presentatin of the first menu
item and the second menu item, . . . in respong®the third user input, change, utilizing the
touchscreen, the presentation of the first menuelated items and the fist window associated
with the first application” (Term NO. 17) in claim 13 of th&45 Patent is nogoverned by 35
U.S.C. § 112, 1 6, and should be givis plain and afinary meaning.

In light of the evidence, thCourt finds that the phra&astructions to: detect a first
user input, . . . detect a second s input, . . . detect a third u®r input . . . detect a fourth
user input” (Term No. 32) in claim 13 of the '145 feat is not governed by 35 U.S.C. § 112, 1
6, and should be given itsgah and ordinary meaning.

In light of the evidence, the Court finds that the phfassructions to: detect, utilizing
the touchscreen, a first user input . . . detectitilizing the touchscreen, a second user input .

. . detect, utilizing the touchscreen, a third useinput . . . detect, utilizing the touchscreen, a
fourth user input” (Term No. 32) in claim 52 of the "14%atent is not governed by 35 U.S.C. §

112, 1 6, and should be givenpiain and ordinary meaning.
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'558 Patent “instructions to” terms (Group |)

Disputed Term Plaintiff's Defendants’ Proposal
Proposal
(Term No. 33) Not subject to | Subjectto § 112, 7 6.
“instructions to: 8112, 1 6. Function: “indicate . . . that the first
c (plain and media stream is allowed to be
indicate, . . . that #nfirst media stream ordinary presented via the first presentation
is allowed to be msented via the first | meaning) device” / “indicate . . . that the first

presentation device;

indicate, . . . that thfirst media stream
is allowed to be presented via the
second presentation device”

media stream is allowed to be
presented via the second presentatio
device”

Structure: '299 Pant, 13:55-14:30,
22:58-23:4, 25:20-40

>

(Term No. 18)
“instructions to:

in response to the detection of the
selection of the deast one first input
control presented with the first media
player, cause presentation of the first
media stream via the first presentatio
device and the second presentation
device utilizing the first media player;

detect, while the first media stream is
being presented via the first

presentation device and the second
presentation device utilizing the first

>

Not subject to
§112, 7 6.
(plain and
ordinary
meaning)

media player, a selection of the at legst

one second input control presented w
the second media player; and

in response to the detection of the
selection of the at least one second
input control presdrd with the secong
media player while the first media
stream is being presented via the first
presentation device and the second
presentation device utilizing the first
media player, cause a pause of the
presentation of the first media stream

via the first presentation device and the

ith

second presentation device utilizing the

first media player, and cause
presentation of the second media

Subject to § 112, 1 6.

Function: “in response to the detectio

of the selection of the at least one firg
input control presented with the first
media player, cause

presentation of the first media stream
via the first presentation device and t
second presentation device utilizing t
first media player” / "detect, while the
first media stream is being presented
via the first presentation device and t
second presentation device utilizing t

first media player, a selection of the at

least one second input control
presented with the second media
player” / “in respons to the detection
of the selection of the at least one
second input contrgiresented with the
second media player while the first
media stream is being presented via
first presentation device and the secd
presentation device utilizing the first
media player, cause a pause of the
presentation of the first media stream
via the first presentation device and t
second presentation device utilizing t
first media player, and cause
presentation of the second media
stream via the first presentation devic
and the second presentation device
utilizing the second media player.”
Structure: none

—~ 35

he
he

he
he

the
nd

he
he

e
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stream via the first presentation devige
and the second presentation device
utilizing the second media plar.”

1. The Parties’ Positions

The parties dispute whether the “instructioéms . .” terms are subjectto 8 112, 1 6.

Plaintiff contends that Defelants have not rebutted the presumption against § 112, 6
because: (1) the claim language provides sufficieacttre to a POSITA in view of the intrinsic
evidence, (2) the patentee did not clearly disagiawm scope, and (3) theteatee did not equate
“instructions” as a nonce wordrftmeans for.” Docket No. 10&t 22, 27 (citing Docket No. 105-

15 at 11 590-597, 782-790).

Plaintiff also argues that Defendants’ exg@rt Schonfeld mischaracterizes the evidence
by omitting the surrounding language of claim 17ha&f '558 Patent, and claims 13 and 52 of the
145 Patent.ld. at 23. Including this surrounding claianguage, Plaintiff contends, the claims
recite both the objective of the “instructions” andithnteraction with the other instructions and
structures in the claimid. Plaintiff also argues thdlhe '558 Patent speahtion teaches how the
“instructions” for “causing a change in presematfocus” are triggerednd how the “change in
presentation focus” in turn causes one or rmoeglia players to pause playing a data strelin.
(citing '558 Patent at 22-9, 14:7-14, 1:35-41, 11:42-49, 11:50-61, 11:62-12:4).

Regarding Term No. 18, Defendants resporat the term “instructions” is a generic
placeholder for structure. Docket No. 108 at 47. Defendants argue that the '558 Patent
specification recites “means for detecting a fims¢dia player access to a first presentation
device"—using “means for” rather than “instructidos’ but otherwise closely tracking the claim
language.Id. (citing Docket No. 105-9 at 18:31-33Pefendants further contend that the '558
Patent does not discuss thaigled function, and that Plaifits expert doesot identify any

definite structure or algorith found in the '558 Patentd. (citing Docket No. 108-2 at  288).
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Defendants also argue that therase “the second presentatiorvide in these limitations” is
devoid of antecedent basikl.

Regarding Term No. 33, Defendants respahat these limitations are drafted in
means-plus-function format, with the tefimstructions to” replacing “means for.ld. at 48.
Defendants argue that instructiahsscribe generic software rattthan struct for performing
the claimed functionalityld. (citing Docket No. 108-6 at 276 (dleihg “instruction” as “an action
statement in any computer language”); Docket N)8-4 at 209 (defining “computer instruction”
as a “statement in a programming language, Bpegi an operation to be performed .. ..");
Docket No. 108-2 at 1 293-94According to Defendants, Plaifits expert acknowledges that
instructions are not structural as they “are cthde a processor or othkardware would use to
perform a recited function.ld. at 48 (citing Docket No. 108-&t 222:11-15). Defendants also
argue that the '558 Patent etgps“instruction to” and “means ifoby associating both phrases
with the same functionld. (citing Docket No. 105-9 dt3:37-41, 22:48-52, 25:10-15). Finally,
Defendants argue that they do not seek to alee€Cthurt’s previous identification of structure for
performing the “indicating” functionld. at 49.

For the following reasonshe Court finds that th&nstructions to . . . indicate” phrase
in claim 1 of the '558 Pateig governed by 35 U.S.C. § 112,  6das not indefinite. The Court
further finds that théinstructions to . . . in response”phrasein claim 17 of the '558 Patent is

not governed by 35 U.S.C. § 112, 1 6, and shbaldiven its plain and ordinary meaning.

2. Analysis
The phrase “instructions to: . indicate, . . . that the first media stream is allowed to be
presented via the first presentation device; . . catdj . . . that the first media stream is allowed

to be presented via the second presentation deapgeears in asserted claim 1 of the '558 Patent.

For the following reasons, the Court finds thia phrase is subject ® 112, § 6, and is not
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indefinite. The phrase “ittictions to: . . . in response to ttietection of the $ection of the at
least one first input control presented with thetfmedia player, cause presentation of the first
media stream via the first presentation device aaddicond presentation dewiutilizing the first
media player; detect, while the first media streianbeing presented via the first presentation
device and the second presentatiemice utilizing the fist media player, a selton of the at least
one second input control presenteith the second media playendiin response to the detection
of the selection of the at least one second input control preseiitethe second media player
while the first media stream is being presentedtiie first presentation device and the second
presentation device utilizing the first media playsuse a pause of the presentation of the first
media stream via the first presentation device aaddicond presentation dewiutilizing the first
media player, and cause presentation of thensbowdia stream via the first presentation device
and the second presentation devitikzing the second media playeappears in asserted claim 17
of the 558 Patent. For the following reasons, @wairt finds that the phrase is not subject to §
112, 1 6, and should be givenpigin and ordinary meaning.

a. Determining Whether the Disputed “Instruction To” Terms Are Means-Plus-
Function Terms

Here, there is a rebuttable presumption that § 112, { 6 does not apply because the claim
does not recite the word “means.” Therefore, the analysis proceeds in twt s&taging with
the first step, Defendants argue that the term “instmg to: . . . indicate, . . . that the first media
stream is allowed to be presented via thd fresentation device” dedloes generic software

rather than structure for perfomg the claimed functionality. Docket No. 108 at 48. In this

¥ The applicable law relating to the determination and construction of means-plus-function terms is included in the
Analysis Section of “Code For’ Terms in the '361 Patent.”
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instance, the Court agrees with Defendants thttarcontext of the asserted claims and intrinsic
evidence, Term No. 33 does not cormsufficiently definite structure.

Moreover, the specification equaténstructions to: . . . indicat . . . thathe first media
stream is allowed to be presented via the firesentation device” and “means for” by using the
same functional language as in the claims extleat the specification recites “means for”
performing those functions whereas the claims reaitgtiictions to: . . . indicaf . . . that the first
media stream is allowed to be presented v fitst presentation device.” Specifically, the
specification states “a system for coowting playing of media streams include®ans for
indicating, in response to deternmg the first media player hagdgt presentation focus, that the
first media player is allowed to play the first die stream via the first presentation device.” '558
Patent at 13:56-61, 23:14-18, 25:49. Thus, a POSITA would undéand that the '558 Patent
uses the terms “instructions to: . indicate, . . . that the first media stream is allowed to be
presented via the first presentation device” and “means for indicating, . . . that the first media
player is allowed to play thiérst media stream via the firpresentation device” as synonyms.
Accordingly, Defendants have rebutted the pnagtion that § 112, T 6 does not apply to this
“instruction to” term.

Regarding Term No. 18, Defeamats argue that the term “instructions” is a generic
placeholder for structure. DocKeo. 108 at 47. Defendants also artjuet the '558 Patent recites
“means for detecting a first media playsrcess to a first presentation devickl” Finally,
Defendants contend that “nowhere does the 'p&tnt discuss theatined function, let alone
disclosing any structure for perming the claimed function.’ld. (citing Docket No. 108-2 at

288).
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The Court disagrees and finds that Defensldmatve conflated the steps in the § 112, 1 6
analysis. Apple Inc. v. Motorola, In¢.757 F.3d 1286, 1298-1299 (Fed. Cir. 2014) (“Requiring
traditional physical structure in software limitatsoolacking the term means would result in all of
these limitations being construed as means-fulnstion limitations and subsequently being found
indefinite.”); Zeroclick, LLC v. Apple Inc., 891 F.3d 1003, 1007de&d. Cir. 2018) (holding that
the district court erred by effectively treatifpyogram” and “user intedce code” as nonce words
and concluding in turn that the claims recitedans-plus-function limitations). Courts in this
District have noted that in many instances,d&g like “circuit” or “processor,” may connote
sufficiently definite structure anid not necessarily a “nonce” or “functional” word that is subject
to the limitations of § 112, § 6Glob. Equity Mgmt. (SA) Pty. Ltd. v. Expedia, Jid0. 2:16-cv-
00095-RWS-RSP, 2016 U.S. Dist. LEXIS 177218997 (E.D. Tex. Dec. 22, 2016). In other
words, whether recitatio of “instructions” performing auinction is governed by § 112, 1 6
depends on whether the stated ofiyes and operation of the codennote sufficiently definite
structure.See, e.gLinear Tech. Corp. v. Impala Linear Coy879 F.3d 1311, 1319-21 (Fed. Cir.
2004) (finding that “circuit [for pgorming a function]” was sufficietty definite structure because
the claim recited the “objectivesd operations” of the circuit).

Here, the claims describe the objectives andaijmms of the first presentation device and
the second presentation device, which includesaormaore processors that execute the recited
instructions. Specifically, the processors execu&uitions that cause presentation of the first
media stream via the first presentation device aaddicond presentation dewiutilizing the first
media player. Claim 17 further rées that the instructions “deteuthile the first media stream is

being presented via the first peesation device and the seconeégentation device utilizing the
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first media player, a selection tife at least one second inpontrol presented with the second
media player.” Finally, claim ligcites that the instructions,

in response to the detectiohthe selection of the &ast one second input control

presented with the second media player while the first media stream is being

presented via the first presentation deviand the second presentation device
utilizing the first media player, cause a pawo$ the presentation of the first media

stream via the first presentation deviced #éme second presentation device utilizing

the first media player, and cause pressnaof the second media stream via the

first presentation device and the second presentation device utilizing the second

media player.

The claims further describe the structuréractions among the firmedia player and the
second media player. The claimsscribe how the instructiommsause presentatioof the first
media stream via the first presentation devicé tihe second presentatidevice “utilizing the
first media player.” The claims also describe hbvinstructions detect ‘@election of the at least
one second input control” while the “first mediaestm is being presented via the first presentation
device and the second presentati@vice utilizing the first mediglayer.” Finaly, the claims
describe how the instructionsause presentation dhe second media stream via the first
presentation device and the second presentatiooaletiiizing the seconehedia player presented
in response “to the detection o&thelection of the at least one second input control presented with
the second media player while the first mediaastr is being presented via the first presentation
device and the second presentation dewiiteing the fird media player.”

Thus, a POSITA would understatingt in this instance the claim language recites sufficient
structure, and that the term “instructions to” i$ nged as a generic tewwnblack box recitations
of structure ombstractionsZeroclick, LLC v. Apple Inc891 F.3d 1003, 1007-09 (Fed. Cir. 2018)
(“[A] person of ordinary skill in the art couleééasonably discern from the claim language that the

words program’ . . . and User interface code. . . are used not ageneric terms or black box

recitations of structure or abstractions, but ratdsespecific references to conventional graphical

90/122



user interface programs or codjsting in prior art at the time of the inventions.”) (emphasis
added).

Defendants correctly argue that when § 113, applies to a claim limitation and the
corresponding structure is software that catmoperformed by a general-purpose computer, the
patentee must provide an algorithm foe #oftware to avdiindefiniteness See Function Media,
LLC v. Google, InG.708 F.3d 1310, 1318 (Fed. Cir. 2018Bplding that the corresponding
disclosure for a computer-implemented means4ilinction claim is an algorithm). But the
algorithm requirement is only triggered whe fimitation is a means-plus-function limitation
under step one of the analysis. Because the Cosiddtarmined that this term is not subject to
8 112, 1 6, there is no requirement that thexdaor specification prage a specific algorithm.

Finally, contrary to Defendants’ contentione tspecification does netjuate “instructions
to,” as used in Term No. 17, and “means foAlthough the presumption against 8 112, § 6 is no
longer “strong,” Defendants still bear the burdemvercome the presumption. In the context of
this intrinsic record, the Courtfuls that Defendants have not shdiat “instructions to,” recited
in claim 17 of the '558 Patent, is subject td18, 1 6. Accordingly, theduirt rejects Defendants’
argument that the disputed phrases in clainoflfhe '558 Patent are means-plus-function terms
governed by § 112, 1 6, and finds that the phrase should be given its plain and ordinary meaning.

b. Construing the Terms that Are Subjectto § 112, 6.

“The first step in construing [a means-plusction] limitation is a determination of the
function of the meanptus-function limitation.”"Medtronic 248 F.3d at 1311. Regarding Term
No. 33, the recited function fendicate . . . that the first medsiream is allowed to be presented
via the first presentation device” / “indicate . that the first media stream is allowed to be

presented via the second preseatatievice.” After identifying théunction, “the next step is to
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determine the corresponding stuuret disclosed in the specifita and equivalents thereof.”
Medtronic 248 F.3d at 1311.

When § 112, 1 6 applies to a claim limitatiamd the corresponding stture is software
that cannot be performed by a general-purposgater, the patentee must provide an algorithm
for the software to avoid indefinitenesSee Function Media, LLC v. Google, Ln&8 F.3d 1310,
1318 (Fed. Cir. 2013) (holding that the correspogdiisclosure for a computer-implemented
means-plus-function claim is an algorithm)An algorithm may be expressed “in any
understandable terms including as a mathematical fa;nmuprose, or as a flow chart, or in any
other manner that provides sufficient structur@yphoon Touch Techs., Inc. v. Dell, Ing59
F.3d 1376, 1385 (quotinginisar Corp. v. DirecTV Grp., Inc523 F.3d 1323, 1340 (Fed. Cir.
2008)). Even described “in prose,” an algon is still “a step-by-step procedure for
accomplishing a given result.Id. at 1385 (quotingn re Freeman 573 F.2d 1237, 1245-46
(CCPA 1978)).

The corresponding structure for Term No. 33 ldised in the specification is as follows:

In various aspects play and/or a no-play indation may be provided in
different ways.In one aspect, presentation aaxeomponent 352 may call and/or
otherwise instruct the first media playterchange its modef operation to play
modeto provide a play indicatian Similarly, presentatio access component 352
may instruct the first media player #enter a mode other than play mode
providing a no-play indication

In another aspect, presentation asceomponent 352 may detect access by
a first media player to the first presation device by being included in and/or
otherwise intercepting stream data sent from the first media player to the first
presentation device. Presentation ascmponent 352 may process the data for
presentation as configured, and/os$& along unprocessed for processing by the
first presentation device and/or anotlbemponent included in the process of
presenting the media streathus indicating the first media player is allowed to
play the first media stream

In yet another aspect, presentation access component 352 may include
and/or otherwise make use of a serialization mechanism such as a semaphore or
lock. Presentation access component B8&¥ provide a play indicatioby not
blocking and/or by unblocking a threadeofecution for presenting the first media
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stream on the first presetitm device by the first medialayer. Alternatively or
additionally, presentation access componentrBag provide a play indicatioby

being included in and/or otherwise irdperating with a thread/process scheduler

to put one or more threads for playing thietfimedia stream inrain state. Sending

a no-play indicator may analogously be performed and/or otherwise provided for
by presentation access component 352 by causing one or more threads for playing
the first media stream to be bkad from execution by processor 104.

Providing a play indication may further includending and/or receiving a
message via a network to and/or fronspectively, a remote nodehere either the
node hosting presentation access compas&hor the remote node is operatively
coupled to a presentation device for pres1g a media stream. Presentation access
component 352 may be adapted to operatecirent node, a seev node, and/or an
intermediary node such as a proxy servArno-play indicator may be provided
similarly.

'558 Patent at 14:7-14:50 (emphasis addddje specification further states:

In FIG. 4a, presentation access component 463dg indicate a media
player is allowed to play media stream by passing intercepted invocations and
data to a driver for the targeted metation devices. In FIG. 4b, presentation
access component 452iay indicate a media pjar is allowed to play media
stream by passing intercepted data frmedia content handler 434 to media Ul
element handler 432b allowing access to tmgetad presentation device(s). In
FIG. 4c, presentation access component 452y indicate a media player is
allowed to playa media stream by passing intetegjpdata from media Ul element
handler 432c to GUI subsystem 420c,pdrias subsystem 422c, audio subsystem
428c, and/or other predation components allowingccess to the targeted
presentation device(s).

Alternatively or additionally, in FIG4a, FIG. 4b, and FIG. 4c, presentation
access component 452 may receive a redoiegermission to access a presentation
device. Presentation access componentd®2block or allova requesting thread
to run based on the determination bgus director component 456 as described
above. In another aspect, prestataaccess component 452 may respond to a
request for permissioproviding a play ora no-play identifierto the calling
presentation subsystem component. The calling component may access or not
access a corresponding presentationcgebased on the identifier.

'558 Patent at 23:24-49 (emphasis addéld)e specification also states:

In FIG. 5, presentation access componentra&g indicate a media player
is allowed to playa media stream by passing inegted invocations and data to
media player Ul element handler 532 #éopresenting on a pr&station device of a
client node, such as use node 602FI@. 5, presentation access component 552
may indicatea media player is allowk to play a media strearby passing
intercepted data from media strearbd4 to media Ul element handler 532.

Alternatively or additionally, in Kb. 5, presentation access component 552
may receive a request for permissioratcess media player Ul element handler
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532, media streamer 534, and/or anottenponent included in playing a media
stream. Presentation access componeni&g2block or allova requesting thread

to run based on the determination bgus director component 556 as described
above. In another aspectepentation access component 5y respond to a
request for permissigoroviding a play or a no-plageturn value and/or parameter
value to the calling componenThe calling component may access or not access a
corresponding presentation device basedthe return value and/or parameter
value.

'558 Patent at 25:55-26:9 (empiwm added). Defendants gerigraagree that this is the
corresponding structure. Docket No 108 at 49.

Regarding Term No. 33, Plaintifiakes the conclusory assertion that “[t]he claim language
itself provides sufficient structure to [a POSITH] view of the intrinsic evidence.” Docket
No. 105 at 22. Plaintiff's expequotes portions of the claitanguage and block quotes certain
dependent claims, but he never identifies wlogrexplains how the claim language provides a
definite structure or necessaalgorithm to perform the recitddnction. Docket No. 105-15 at
p. 257 (Section 7.5 referencing Section 5.5 at .4%9cordingly, the Court finds that Term
No. 33 is subject to § 112, 7 6.

Plaintiff's expert Dr. Tewfik provides amlternative construction for Term No. 33
assuming it is subject to § 112, § 6. In thepmsed construction, Dr. Tewfik identifies the
following portions of the specification as the@sponding structure e '299 Patent: 9:29-39,
10:63-11:7, 13:1-20, 13:33-46, 22:44-23:16, 25:7-40. Dolket05-15 at p. 257 (Section 7.5
referencing Section 5.5 at T 495Dr. Tewfik does not expln how the cited passages are
specifically linked to the recitefunction. Moreover, not all dhe passages identified by Dr.
Tewfik disclose a definite struate or step-by-step algorithmrfperforming the recited function.
Docket No. 108-2 at 1 292 (inqmrating 108-2 at § 281). Accandly, except for the portions of

the specification identified in the Court’'s construction, the Court rejects the alternative
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construction included in DiTewfik’s declaratiorf®

Regarding Term No. 18, PIdifi argues that the claim language clearly teaches that the
“instructions” for “caus[ing] a chage in presentation focus . .ate executed iresponse to the
“detection of the selection of the at least ¢rjeinput,” reciting not only the objective of the
“instructions” but also their interaction with thehet instructions and sirtures in the claim.
Docket No. 105 at 23. Plaintiff also argues that’558 Patent teaches how the “instructions” for
“causing a change in presentation focus” are triggered and how the “change in presentation focus”
in turn causes one or more media pl&to pause playing a data stredd.(citing '558 Patent at
22:1-9; 14:7-14, 11:35-41, 11:42-49,81k:61; 11:62-12:4). As discussed above, the Court

agrees and finds that Term No. 18 is not subjectto § 112, 1 6.

3. Court’s Construction

In light of the evidence, the Court finds that the phfasgructions to: . . . indicate, . . .
that the first media stream is allowed to be pesented via the first presentation device; . . .
indicate, . . . that the first media stream is dbwed to be presented via the second presentation
device” is governed by 35 U.S.C. § 112, faéd construes the phrase as follows:

Function: “indicate . . . that the first media stream is allowed to be presented via the
first presentation device” / “indicate . . . thatthe first media stream is allowed to be presented
via the second presentation device.”

Corresponding Structure: A processor programmed to perform one or more of the

steps for indicating that the media stream isllowed to be presented via the presentation
device disclosed in the '558atent at 7-50, 23:24-49, 25:55-26:9.

In light of the evidence, thCourt finds that the phraSastructions to: . . . in response

2mmeCmﬂnmwsmummmdmnmpm&munwmmmbwmmNeamQMmMnMHSMEMg
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to the detection of the selection of the at leasne first input control presented with the first
media player, cause presentation of the first nta stream via the first presentation device
and the second presentation device utilizing #hfirst media player; detect, while the first
media stream is being presented via the first @sentation device and the second presentation
device utilizing the first media player, a sele@abn of the at least one second input control
presented with the second media player; and iresponse to the detection of the selection of
the at least one second input control preserdewith the second media player while the first
media stream is being presented via the first @sentation device and the second presentation
device utilizing the first media player, cause gause of the presentation of the first media
stream via the first presentation device and theecond presentation device utilizing the first
media player, and cause presentation of theecond media stream via the first presentation
device and the second presentation device utilizing the second media playéFérm No. 18)

is not governed by 35 U.S.C. § 112, 1 6, and shbeldiven its plain ahordinary meaning.

J. '938 Patent “code configured to” terms (Group J)

Disputed Term Plaintiff's Proposal Defendants’ Proposal
(Term No. 10) Not subject to § 112, Subject to § 112, 1 6.
“code configured to: 1 6. Function: “utilize the at least one
e (plain and ordinary | processor to determine if the first
utilize the at least one processor tg meaning) user input is predetermined to caus
determine if the first user input is menu display”
predetermined to cause menu Structure: none
display”
(Term No. 23) Not subject to § 112, Subjectto § 112, 6.
“code configured to 1 6. Function: “utilize the display to
e (plain and ordinary | display a first window of the first
utilize the display to display a first | meaning) application” / “utilize the display to
window of the first application display a menu in a first location
ca with respect to a location of the firs
utilize the display to display a meny window” / “utilize the display to
in a first location with respect to a display the menu in a second
location of the first window, location with respect to the locatior

of the first window” / “utilize the

Il
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utilize the display tat least one of
move or re-size tfirst window of
the first application, in response to
the second user input;

utilize the display tat least one of
move or re-size the elements of th
menu, in response to the second u
input;

utilize the display to display a
second window of the second
application of the plurality of
applications, in response to the thi
user input.”

D

d

Ser

display to at least one of move or 1
size the first window of the first
application, in response to the
second user input” / “utilize the
display to at least one of move or 1
size the elements of the menu, in
response to the second user input’
“utilize the display to display a
second window of the second
application of the plurality of
applications, in response to the thi
user input”

Structure: none

(Term No. 24)
“code configured to

utilize the at leasone input device
to receive first user input;

utilize the at leasone input device
to receive second user input for at

least one of moving or re-sizing the

first window of the first application;

utilize the at leasone input device
to receive third user input on one g
the plurality of elements of the mer,
corresponding to the second
application”

—

Not subject to § 112
1 6.

(plain and ordinary
meaning)

u

Subject to § 112, | 6.

Function: “utilize the at least one
input device to receive first user
input” / “utilize the at least one inpt
device to receive second user inpu
for at least one of moving or re-
sizing the first window of the first
application” / “utilize the at least on
input device to receive third user
input on one of the plurality of
elements of the menu correspondi
to the second application”
Structure: none

rd

~+

—

e

(Term No. 28)
“code configured to

utilize the memory to store a

plurality of applications”

Not subject to § 112
1 6.

(plain and ordinary
meaning)

Subject to § 112, | 6.

Function: “utilize the memory to
store a plurality of applications”
Structure: none

1. The Parties’ Positions

The parties dispute whether the “code configuced. .

" phrases are subjectto 8§ 112, § 6.

Plaintiff contends that Defelants have not rebutted the presumption against § 112, 16

because: (1) the claim language provides sufficientttre to a POSITA in view of the intrinsic

evidence, (2) the patentee did not clearly disagiawm scope, and (3) theteatee did not equate
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“code for” as a nonce word for “means for.” Docket No. 105 at 17, 26-27 (citing Docket No. 105-
15 at 1 237-46).

Defendants respond that the terms are writteinaditional meanglus-function format,
reciting the generic and non-structural phrasede configured to” followed by high-level
functions. Docket No. 108 at 22 (citing Doclhd. 108-2 at 11 96-99, 107-10, 115-19; Docket
No. 105-15 at | 278). Defendants further argua¢ tie recited objecteés and operation of the
code do not connote sufficiently deifie structure, and the claimmiguage fails to specify how the
code is specifically mmgrammed to operatdd. (citing Docket No. 108-2 at f 97-105, 108-13,
116-23). According to DefendanBaintiff's expert concedes thtte claimed “code” covers any
type of structure and that tletaimed functions could be perfoed using any of several possible
unclaimed algorithms or implementationd. at 23 (citing DockeNo. 105-15 at 1Y 211, 243-45,
267-69, 279-82; Docket No. 108-3 at 74:2-74:12Defendants further contend that the
specification does not include any disclesurelated to thelaimed functions.Id. (citing Docket
No. 108-2 at 1 99-106, 110-14, 118-24; Docket No. 108-7). And Defenedegue that the
specification establishes that “codenfigured to . . . receive” usarput is equivalent to “means
for” performing the same function, as the patent specification refers to similar functions by reciting
“means for” rather than “codmnfigured to . . .”Id. (citing Docket No. 105-4 at 14:15-16; Docket
No. 108-2 at § 110).

For the following reasons, the Court finds that the phiesge configured to” terms are

not governed by 35 U.S.C. § 112, 1 6, and shoulgiy®n their plain ath ordinary meaning.
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2. Analysis

All of the disputed “code configured to” phessappear in asserted claim 1 of the '938
Patent. Here, there is a rebbtepresumption that 8§ 112, 1 6 da®t apply because the claims
do not recite the word “means.” Therefpthe analysis proceeds in two stéps.

The Court finds that Defendants have caefliethe steps in the § 112, 1 6 analysipple
Inc. v. Motorola, Inc.757 F.3d 1286, 1298-1299 (Fed. Cir. 20CRequiring traditional physical
structure in software limitations lacking the temeans would result in all of these limitations
being construed as means-plus-function limitatiand subsequently being found indefinite.”);
Zeroclick, LLC v. Apple Inc891 F.3d 1003, 1007-09 (Fed. Cir. 201Bdlding that the district
court erred by effectively treating “progranahd “user interface code” as nonce words and
concluding in turn that the claimsaited means-plus-function limitations).

In contrast to the claims Williamson claim 1 of the '938 Patent describes the objectives
and operations of the processoognammed to execute the recitedde configured to.” In other
words, the claim language provides a descriptidmow the processor is specifically programmed
to operate. For example, the processorogm@ammed to execute tisede configured to

utilize the memory to store a plurality applications includig a first application

and a second applicationjliste the display to displag first window of the first

application of the pluralitypf applications; ulize the at leasbne input device to

receive first user input; utilize the at lease processor to determine if the first

user input is predetermined to cause mespldy, and to determine if the first user

input takes a form of a firgtput or a second input; andlize the displg to display

a menu in a first location with respectadocation of the first window, if it is

determined that the firstiser input takes the forrof the first input and is

predetermined to cause menu display, wkiggenenu in the first location is outside

the first window and includes a plurality of elements corresponding to the plurality

of applications that are operating excya first application since the first window
is already displayed.

21 The applicable law relating to the determination and construction of means-plus-function terms is included in the
Analysis Section of “Code For’ Terms in the '361 Patent.”
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Claim 1 further recites that the processeralso programmed to execute the code
configured to

utilize the display to display the menu ansecond location it respect to the

location of the first window, if it is deterimed that the first user input takes the

form of the second input and is predetared to cause menu display, where the

menu in the second location is outside the first window and includes the plurality

of elements correspondingttwe plurality of applicatins that are operating except

the first application since the first windowatready displayedjtilize the at least

one input device to rese second user input for adst one of moving or re-sizing

the first window of the first application;ilize the display to akeast one of move

or re-size the first window of the firspplication, in response to the second user

input; utilize the display to at least onenabve or re-size the elements of the menu,

in response to the second us®ut; utilize theat least one input device to receive

third user input on one dhe plurality of elementsf the menu corresponding to

the second application; amndilize the displg to display a second window of the

second application of the phlity of applicatims, in response to the third user

input.

Claim 1 further describes the sttural interactions of the pcessor, the display, the input
device, and the memory when the “code configwéds executed by the processor. The memory
stores an applicain, and the display is uséa display a window of thetored application. The
input device receives an inputcacauses the display to displagnanu. The input device receives
further input and causes furthenanges in the display of tendow. Thus, a POSITA would
understand that the claim language recites suffisieatture, and that therm “code configured
to...”is not used as a generic term @cklbox recitations of structure or abstractiaferoclick,
LLC v. Apple Inc.891 F.3d 1003, 1007-09 (Fed. Cir. 2018) (“[#drson of ordinary skill in the
art could reasonably discefrom the claim languagéhat the wordspgrogramy’ . . . and user
interface codg . . . are used not as generic terorsblack box recitations of structure or
abstractions, but rather as speciferences to conventional ghacal user intedce programs or
code, existing in prior art at the timetbk inventions.”) (emphasis added).

Defendants contend that because the patameaded the claims to add these limitations

during prosecution, the patent fails to providay description for many of the claimed
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“determin[ing]” and “mov[ing] or re-siz[ing]” functions. Docket No. 108 at 21, 23, 25.
Defendants’ argument here relates more to enadé or disclosure of corresponding structure
for terms determined to be means-plus-functiontditions, rather than to the threshold question
of whether 8 112, | 6 applieéristocrat Techs. Australia Pty Ltd. v. Int'l| Game Te&21 F.3d
1328, 1336 (Fed. Cir. 2008) (in evaluating aroldhat was a means-plus-function limitation,
stating that “[w]hether the discloguwould enable one of ordinasikill in the art to make and use
the invention is not at issue here”; “[e]nabkmh of a device requires only the disclosure of
sufficient information so that a person of ordinakyll in the art couldnake and use the device”
while “[a] section 112 paragraph 6 disclosure serves the very different purpose of limiting the
scope of the claim to the partianlstructure disclosed, togethatwequivalents”). Requiring the
patent to describe precisely how the claimattfions are achieved or how a POSITA could make
and use the invention goes beyond the threkstnigiger for the apptation of § 112, 1 6.

When § 112, 1 6 applies to a claim limitatiamd the corresponding stture is software
that cannot be performed by angeal-purpose computer, the pate must provide an algorithm
for the software to aid indefinitenessSee Function Media, LLC v. Google, In®08 F.3d 1310,
1318 (Fed. Cir. 2013) (holding that the cor@sging disclosure for a computer-implemented
means-plus-function claim is an algorithm). But the algorithm requirement is only triggered when
the limitation is a means-plus-function limitation undeep one of the analysis. Because the Court
has determined that this termrmist subject to § 112, 6, therens requirement that the claims or
specification provide a specific algorithm.

In summary, although the presumption agagk12, 1 6 is no longer “strong,” Defendants
still bear the burden to affirmatively overcome tbresumption. In theoatext of the intrinsic

record for the '938 Patent, the Court finds tBmfendants have not shown that these “code
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configured to” terms are subject to § 112, T Accordingly, the Court rejects Defendants’
argument that the “code configured to . . .aimeans-plus-function tergoverned by § 112, 1 6.
The Court further finds that no further constroi is required, and that the phrases should be
given their plain and ordinary meaning.

3. Court’s Construction

In light of the evidence, the Court finds that the phfasde configured to: . . . utilize
the at least one processor to dermine if the first user input is predetermined to cause menu
display” (Term No. 10) is not governed by 35 U.S§112, 1 6, and should geren its plain and
ordinary meaning.

In light of the evidence, the Court finds that the phtasee configured to . . . utilize
the display to display a first window of the firstapplication . . . utilize the display to display
a menu in a first location with respect to a locabn of the first window, . . . utilize the display
to at least one of move or re-size the first wdow of the first application, in response to the
second user input; utilize the display to at ledsone of move or re-sie the elements of the
menu, in response to the second user input; . utilize the display to display a second window
of the second application of the plurality of aplications, in response to the third user input”
(Term No. 23) is not governed by 35 U.S.C. § M@, and should be given its plain and ordinary
meaning.

In light of the evidence, the Court finds that the phfasee configured to . . . utilize
the at least one input device to remve first user input; . . . utilize the at least one input device
to receive second user input for at least one afioving or re-sizing the first window of the
first application; . . . utilize the at least one iput device to receive third user input on one of
the plurality of elements of the menworresponding to the second application{Term No. 24)

Is not governed by 35 U.S.C. § 112, { 6, and shbeildiven its plain and ordinary meaning.
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In light of the evidence, the Court finds that the phtasee configured to . . . utilize

the memory to store a plurality of applications” (Term No. 28) is nogoverned by 35 U.S.C. §

112, 1 6, and should be givenpiain and ordinary meaning.

K. '923 Patent and '878 Patent “devie configured to” terms (Group K)
Disputed Term Plaintiff's Defendants’ Proposal
Proposal
(Term No. 8) Not subject to | Subjectto § 112, 1 6.
“device configured to: §112, § 6. Function: “detect, ulizing the at least
e (plain and one hardware processor, first user
detect, utilizing the at least one ordinary input” / “detect, utiizing the at least
hardware processor, first user input | meaning) one hardware processor, second use

detect, utilizing the at least one
hardware processor, second user inp
in connection with ta representation g
the second visual component of the
second application”

ut

input in connection with the
representation of the second visual
component of the second application
Structure: none

=

(Term No. 9)
“device configured to:

detect, utilizing the at least one
processor, first user input;

detect, utilizing the at least one
processor, the second user input in
connection with theepresentation of
the second window of the second
application”

Not subject to
§ 112, § 6.
(plain and
ordinary
meaning)

Subjectto § 112, 1 6.

Function: detect, utzing the at least
one processor, first user input” /
“detect, utilizing the at least one
processor, the second user input in
connection with theepresentation of
the second window of the second
application”

Structure: none

(Term No. 25)

“device configured to:

present, utilizing the at least one
hardware processor and the display,
first visual component of the first
application

in response to the detection of the firg
user input in connection with the first
visual component of the first
application, present, utilizing the at
least one hardware processor and thg
display, a representation of a second
visual component

Not subject to
8112, 7 6.
(plain and
aordinary
meaning)

5t

D

Subject to § 112, 1 6.

Function: “present, dizing the at least
one hardware processor and the
display, a first visual component of th
first application” / “in response to the
detection of the first user input in
connection with the first visual
component of the first application,
present, utilizing the at least one
hardware processor and the display,
representation of a second visual
component” / “in response to the
detection of the second user input in
connection with theepresentation of

D
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in response to the detection of the
second user input in connection with

the representation of the second visual

component of the second application
the plurality of appcations, present,
utilizing the at least one hardware

processor and the display, the second

visual component of the second
application”

n

the second visual component of the
second application in the plurality of
applications, present, utilizing the at
least one hardware processor and thg
display, the second visual component
of the second application”
Structure: none

D

(Term No. 26)

“device configured to:

present, utilizing the at least one
processor and the display, a first
window of the first application in a
presentation space of the display;

in response to the detection of the first
user input, present, utilizing the at legst

one processor and the display, a
representation of a second window of
the second applicatn in a menu, in a
particular region of the presentation
space of the display,

in response to the detection of the
second user input in connection with
the representation of the second
window of the second application,
present, utilizing the at least one

processor and the display, the second

window of the second application”

Not subject to
8112, 7 6.
(plain and
ordinary
meaning)

Subject to § 112, 1 6.

Function: “present, Uizing the at least
one processor and the display, a first
window of the first application in a
presentation space of the display” / “in
response to the detection of the first
user input, present, utilizing the at legst
one processor and the display, a
representation of a second window of
the second applicatn in a menu, in a
particular region of the presentation
space of the display” / “in response tq
the detection of theecond user input i
connection with theepresentation of
the second window of the second
application, present, utilizing the at
least one processor and the display,
second window of the second
application”

Structure: none

=]

the

1. The Parties’ Positions

The parties dispute whether tfaevice configured to . . .phrases areubject to § 112,

16.

Plaintiff contends that Defielants have not rebutted the presumption against § 112, 6

because: (1) the claim language provides sufficientttre to a POSITA in view of the intrinsic

evidence, (2) the patentee did not clearly disagiawm scope, and (3) theteatee did not equate

“device configured to” as a nonce word foréans for.”. Docket No. 105 at 16, 17, 26 (citing
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Docket No. 105-15 at 11 303, 308, 317-318, 343-353).

Defendants respond that the terms are writtdanintional language and that “device” is a
well-recognized “nonce word[] thatftect[s] nothing more than [a] verbal construct.” Docket No.
108 at 28 (citingWilliamson 792 F.3d at 135; Docket No. 1@8at 11 174-75; Docket No. 105-
15 at 1 173, 422). Defendantsntand that the claims areitgect to § 112, {1 6 because the
disputed terms cover a broad class strfuctures while failing to connote arajgorithm,
step-by-step process, or other suffithgualefinite structure to a POSITAd. at 28-29.

Defendants further argue that the specification provides no additional structural meaning
to the term. Id. (citing Docket No. 108-2 at 11 166, 17And Defendants assert that the claim
language “does not describe how [flmitation at issue] interactsitth other components . . . in a
way that might inform the structural character” of either “detect[ing]” or “present[ing]” or
delineate categories of structufescarrying out these functiongd. at 30, 32 (citingVilliamson
782 F.3d at 1351; Docket No. 108-2 at {1 1I74®, 130-52, 161-82; Docket No. 108-3 at 91:21-
92:8).

For the following reasons, the Court finds that ‘tthevice configured to” terms are not
governed by 35 U.S.C. 8§ 112, 1 6, and shouldiben their plain and ordinary meaning

2. Analysis

The disputed “device configurdd” terms appear in eithesserted claim 3 of the '923
Patent or claim 1 of the '878 eat. Here, there is a rebuttalgresumption that § 112, 1 6 does
not apply because the claims do not recite the virnshns.” Therefore, the analysis proceeds in

two stepg?

22 The applicable law relating to the determination and construction of means-plus-function terms is included in the
Analysis Section of “Code For’ Terms in the '361 Patent.”
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The Court finds that Defendants have caeflethe steps in the § 112, 1 6 analysipple
Inc. v. Motorola, Inc.757 F.3d 1286, 1298-1299 (Fed. Cir. 20Requiring traditional physical
structure in software limitations lacking the temeans would result in all of these limitations
being construed as means-plus-function limitatiand subsequently being found indefinite.”);
Zeroclick, LLC v. Apple Inc891 F.3d 1003, 1007-09 (Fed. Cir. 201Bdlding that the district
court erred by effectively treating “programahd “user interface code” as nonce words and
concluding in turn that the claimseaited means-plus-function limitations).

In contrast to the claims Williamson claim 3 of the '923 Patent describes the objectives
and operations of the processor programmed ¢zgr the recited “device configured to.” In
other words, the claim language provides a meison of how the proessor is specifically
programmed to operate. For example, the cldidevice’s processor [gogrammed to present
“a first visual component of the first applicati in the plurality of applications, in a first
application region of a presentation space ofdieplay.” The processor is further programmed
to detect the “first usenput in connection with the first visuabmponent of the first application.”
Claim 3 requires that the proces8present . . . a representatioha second visual component of
the second application aadepresentation of a third visuaineponent of a third application” “in
response to the detection of thesffiuser input in connection withe first visual component of the
first application.” Claim 3 furthrerecites that these representatiohthe second and third visual
components are presented

in a first navigation region of the presdiua space of the display determined based

on the first application region, for navigagito the second visual component of the

second application, in a second applicatiegion in the presentation space of the

display, the first navigation region beingieienined based on the first application

region by determining a first location adjacen& second location of the first visual
component.

Finally, claim 3 recites that the pressor is utilized to detect the
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second user input in connection withethepresentation of the second visual
component of the second application thre plurality of applications; and in
response to the detection of the @@t user input in connection with the
representation of the secomtsual component of the second application in the
plurality of applications, present, utiligy the at least one hardware processor and
the display, the second visual componerthefsecond application in the plurality
of applications.

As these passages illustrate, claim 3 descrileesttiictural interactions of the processor,
the display, and the memory. The memory stapdications, and the display presents a visual
component of the stored applicen. The input device detects an input and causes the display to
display a menu. The processor further detecesargl user’s input, and in response to the input,
the processor and display presainepresentation of a second dscomponent. Thus, a POSITA
would understand that the claim language recitéf&cgnt structure, and that the term “device
configured to” is not used asgeneric term or black box recitation§ structure or abstractions.
Zeroclick, LLC v. Apple Inc891 F.3d 1003, 1007-09 (Fed. Cir. 20L8A] person of ordinary
skill in the art could reasonably discérom the claim languagthat the wordsgrogram’ . . . and
‘user interface code. . . are used not as generic teronsblack box recitationsf structure or
abstractions, but rather as specific referencesneentional graphical asinterface programs or
code, existing in prior art at the timetbk inventions.”) (emphasis added).

Likewise, claim 1 of the ‘878 Patent ded&$ the objectives and operations of the
processor programmed to execute thcited “device configured to.Tn other words, the claim
language provides a description of how the pgsoe of the device is spifically programmed to
operate. For example, the processor is programmed to “present . . . a first window of the first
application in a presentation space of the display™utilizing the at least one processor and the
display.” Claim 1 further recites that the prsser “detect[s] . . . a first user input,” and “in

response to the detection of the first user inguiessent[s] . . . a represstation of a second window
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of the second applicatian a menu, in a particular regiontbie presentation space of the display”
utilizing the display. Claim 1 ab requires that the processor
detect[s] the second user input in conr@ttiith the representation of the second
window of the second applitan; and in response todldetection of the second
user input in connection with the repeagation of the second window of the second

application, present[s], utilizing the &ast one processand the display, the
second window of the second application.

As these passages illustrate, claim 1 descrileesttiictural interactions of the processor,
the display, and the memory. The memory stoppsi@tions, and the display presents the recited
windows of the applications. The processor furttetects a second user’s input, and in response
to the input, the processor displays the seswimdow of the second appation on the display.
Thus, a POSITA would understand that the claim language recitesentfgtructure, and that the
term “device configured to” is not used as a generm or black box retations of structure or
abstractionsZeroclick, LLC v. Apple Inc891 F.3d 1003, 1007-09 (Fed. Cir. 2018) (“[A] person
of ordinary skill in theart could reasonably discefrom the claim languagéhat the words
‘program’ . . . and user interface code. . . are used not as gereetérms or black box recitations
of structure or abstractions, budther as specific referencés conventional graphical user
interface programs or code, existing in prior athattime of the inventions.”) (emphasis added).

Defendants argue that the '878 Patent spetibn fails to dislose the necessary
corresponding structure for “detect[ing]” useput. Docket No. 108 at 30. But Defendants’
argument here is more in the nature of enabhtroe disclosure of aoesponding structure for
terms determined to be means-plus-functiontéitions, rather than the threshold question of
whether § 112, § 6 appliesAristocrat Techs. Australia Pty Ltd. v. Intl Game Ted&21 F.3d
1328, 1336 (Fed. Cir. 2008) (in evaluating aroldhat was a means-plus-function limitation,
stating that “[w]hether the disclosuwould enable one of ordinasiill in the art to make and use

the invention is not at issue here”; “[e]nablam of a device requires only the disclosure of
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sufficient information so that a person of ordinakyll in the art couldnake and use the device”
while “[a] section 112 paragraph 6 disclosure serves the very different purpose of limiting the
scope of the claim to the partianlstructure disclosed, togethatwequivalents”). Requiring the
patent to describe precisely how the claimattfions are achieved or how a POSITA could make
and use the invention goes beyond the threghigigler for the apptiation of § 112, { 6.

When § 112, 1 6 applies to a claim limitatiamd the corresponding stture is software
that cannot be performed by angeal-purpose computer, the pate must provide an algorithm
for the software to aid indefinitenessSee Function Media, LLC v. Google, In&08 F.3d 1310,
1318 (Fed. Cir. 2013) (holding that the cormsging disclosure for a computer-implemented
means-plus-function claim is an algorithm). But the algorithm requirement is only triggered when
the limitation is a means-plus-function limitation undeep one of the analysis. Because the Court
has determined that this termrmist subject to § 112, § 6, therenis requirement that the claims or
specification provide a specific algorithm.

In summary, although the presumption agagki2, 1 6 is no longer “strong,” Defendants
still bear the burden to affirmatively overcome thresumption. In theoatext of the intrinsic
record for the '923 Patent and '878 Patent, therCfinds that Defendasithave not shown that
the “device configured to” terms are subjést§ 112, § 6. Accordingly, the Court rejects
Defendants’ argument that the “device configuieed. .” phrases are means-plus-function terms
governed by § 112, 1 6, and finds thatfurther construon is required.

3. Court’s Construction

In light of the evidence, th€ourt finds that the phrasdevice configured to: . . . detect,
utilizing the at least one hardware processor, fiftsuser input . . . detect, utilizing the at least
one hardware processor, second user input inonnection with the representation of the

second visual component of the second applicatioifTerm No. 8) is not governed by 35 U.S.C.
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8§ 112, 1 6, and should be given its plain and ordinary meaning.

In light of the evidence, th€ourt finds that the phrasdevice configured to: . . . detect,
utilizing the at least one processp first user input; . . . detect, utilizing the at least one
processor, the second user input in connection thithe representation of the second window
of the second application”(Term No. 9) is not governday 35 U.S.C. § 112, 1 6, and should be
given its plain and ordinary meaning.

In light of the evidence, the Court finds that the phtdseice configured to: present,
utilizing the at least one hardware processor and the display, a first visual component of the
first application . . . in responseto the detectionof the first user input in connection with the
first visual component of the first application, present, utilizing the at least one hardware
processor and the display, a represntation of a second visual aoponent . . . in response to
the detection of the second usenput in connection with the representation of the second
visual component of the second application in #hplurality of applications, present, utilizing
the at least one hardware processor and the splay, the second visual component of the
second application”(Term No. 25) is not governed by B5S.C. § 112, 1 6, and should be given
its plain and ordinary meaning.

In light of the evidence, the Court finds that the phtdseice configured to: present,
utilizing the at least one processor and the di$gy, a first window of the first application in
a presentation space of the display; . . . in response to the detection of the first user input,
present, utilizing the at least one processaand the display, a representation of a second
window of the second application in a menu, in a particular region of the presentation space
of the display, . . . in response to the detectiamf the second user inputn connection with the

representation of the second window of the secorgbplication, present, utilizing the at least
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one processor and the display, the sewd window of the second application”(Term No. 26)

is not governed by 35 U.S.C. § 112, 1 6, and shbeldiven its plain ahordinary meaning.

L. '838 Patent “processor configired for” terms (Group L)
Disputed Term Plaintiff's Defendants’ Proposal
Proposal

(Term No. 14) Not subject to | Subjectto § 112, 7 6.

“at least one processor configured for 8 112, 1 6. Function: “in response to the third use
ce (plain and input, change of, utilizing the screen,
in response to the third user input, | ordinary the presentation of the first window a
change of, utilizing the screen, the | meaning) the second window, such that a first

presentation of the first window and t
second window, such that a first size
the first window and a second size of
the second window are both ciged”

he
of

size of the first window and a second
size of the second window are both
changed”

Structure: none

1%
—_

nd

(Term No. 29)
“at least one processor configured for

presentation of, utilizing the screen, g
plurality of application window
representations

in response to the first user input,
presentation of, utilizing the screen, g
first window for presenting first data
associated with the first application;

in response to the second user input,
presentation of, utilizing the screen, 3
second window for presenting seconc
data associated with the second
application, adjacent to the first

window associated with the first

Not subject to
§ 112, § 6.
(plain and

| ordinary
meaning)

|

|

application”

Subjectto § 112, 1 6.

Function: “presentation of, utilizing th
screen, a pluralitgpf application
window representatioig “in response
to the first user input, presentation of
utilizing the screen, a first window for

(4%

presenting first data associated with the

first application” / “in response to the
second user input, presentation of,
utilizing the screen, a second window
for presenting second data associate
with the second application, adjacent
the first window associated with the
first application”

Structure: none
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(Term No. 30) Not subject to | Subjectto § 112, 7 6.

“at least one processor configured for 8 112, 1 6. Function: “detectiorof, utilizing the

ca (plain and input device, a first [second/third] user
detection of, utilizing the input device| ordinary input”

a first user input; meaning) Structure: none

detection of, utilizing the input device
a second user input;

detection of, utilizing the input device
a third user input”

1. The Parties’ Positions

The parties dispute whether thpgocessor configured for . . phrases are subjectto 8 112,
1 6.

Plaintiff contends that Defelants have not rebutted the presumption against § 112, 6
because: (1) the patentee did not clearly disaslawn scope, (2) “processor” connotes structure
to a POSITA, and (3) the patestclearly did not intend tmvoke 8 112, § 6. Docket No. 105
at 16, 17, 19, 26 (citing Dockdlo. 105-15 at 1 677-687, 712-724).

Defendants respond that the terms are writtetraditional meanglus-function format
and fail to connote to a POSITA any structuzahfiguration or algorithm for performing the
recited functions. Docket No. 108 at 34 (citigliamson 792 F.3d at 1350; Docket No. 108-2
at 1 186-89, 197-99, 205-07). Dadants further contend th#e specification lacks any
disclosure of “chang[ing]” and “present[ingfindows in response to the claimed sequence of
“user inputs.”Id. (citing Docket No. 108-2 at 11 200, 208)efendants also arguhat Plaintiff's
expert’s reliance on alleged “interact[ion]” be®n the limitations fails because the alleged
“interact[ion]” does not “inform th structural character of” the étection,” “presentation,” and
“change” limitations.Id. (citing Docket No. 105-15 at 1 680, 703, 715).

For the following reasons, the Court finds that“{m®cessor configured for” terms are

not governed by 35 U.S.C. § 112, 1 6, and shoulgiy®n their plain and ordinary meaning

112 /122



2. Analysis

The disputed “processor configured for” tarmppear in assertedhim 66 of the ‘838
Patent. Here, there is a rebbtepresumption that 8 112, 1 6 da®t apply because the claims
do not recite the word “means.” Therefpthe analysis proceeds in two st&ps.

The Court finds that Defendants have caefliethe steps in the § 112, 1 6 analysipple
Inc. v. Motorola, Inc.757 F.3d 1286, 1298-1299 (Fed. Cir. 20CRequiring traditional physical
structure in software limitations lacking the temeans would result in all of these limitations
being construed as means-plus-function limitatiand subsequently being found indefinite.”);
Zeroclick, LLC v. Apple Inc891 F.3d 1003, 1007-09 (Fed. Cir. 201Bdlding that the district
court erred by effectively treating “progranahd “user interface code” as nonce words and
concluding in turn that the claimsaited means-plus-function limitations).

In contrast to the claims Williamson claim 66 of the '838 Patent describes the objectives
and operations of the processor programmed to éxdoe recited algorithmln other words, the
claim language provides a description of how tleeessor is specificallgrogrammed to operate.
For example, the processor is programmedptesent a plurality of application window
representations including a sec application window representatiassociated i the second
application, and a third applitan window representation assoedtwith the tird application
using the screen. Claim 66 furthecites that the processorpgeogrammed to detect first user
input, and in response to the fingser input, present a first mdow for presenting first data
associated with the first appltcan. Claim 66 states @t the processor is@grammed to detect a

second user input, and in response to the secendwysit, present a second window for presenting

23 The applicable law relating to the determination and construction of means-plus-function terms is included in the
Analysis Section of “Code For’ Terms in the '361 Patent.”
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second data associated with the second apjplicatidjacent to the first window associated with
the first application. Claim 66 alsecites that the poessor is programmed to detect a third user
input, and in response to the third user inpuange the presentation of the first window and the
second window, such that a first size of thistfwindow and a secondzsi of the second window
are both changed.

As these claim elements illustrate, claim 66 describes the structural interactions of the
processor, the screen, the input device, and tmeamye The memory stores applications, and the
screen is used to pex# a plurality of apptation window representians. The input device
detects the input and initiatesepenting the window associated with the applications. Thus, a
POSITA would understand that the claim languagstes sufficient structure, and that the term
“processor configured for . . .” is not used ageaeric term or black baecitations of structure
or abstractions.Zeroclick, LLC v. Apple Inc891 F.3d 1003, 1007-09 (Fed. Cir. 2018) (“[A]
person of ordinary skill in #hart could reasonably discdram the claim languagthat the words
‘program’ . . . and user interface code. . . are used not as gereeteérms or black box recitations
of structure or abstractions, budther as specific referencés conventional graphical user
interface programs or code, existing in prior athattime of the inventions.”) (emphasis added).

Once again, Defendants’ argument is more enrthture of enablement or disclosure of
corresponding structure for terms determinetbéameans-plus-function limitations, rather than
the threshold question of whether § 112, § 6 appkesstocrat Techs. Australia Pty Ltd. v. Int'l
Game Tech.521 F.3d 1328, 1336 (Fed. Cir. 2008) (in ea#ing a claim that was a means-plus-
function limitation, stating that “[wjether the disclosure would enablee of ordinary skill in the
art to make and use the inventismot at issue here”; “[e]nablemt of a device requires only the

disclosure of sufficient information so that a peref ordinary skill in tle art could make and use
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the device” while “[a] section 112 paragraph 6 disale . . . serves the very different purpose of
limiting the scope of the claim todlparticular structure disclosedgether with equivalents”).

Requiring the patent to descripeecisely how the claimed functions are achieved or how
a POSITA could make and use the invention dms®nd the threshold trigger for the application
of § 112, 1 6. When § 112, 1 6 applies to atlimitation and the coesponding structure is
software that cannot gerformed by a generplirpose computer, the patee must provide an
algorithm for the software tavoid indefinitenessSee Function Media, LLC v. Google, Int08
F.3d 1310, 1318 (Fed. Cir. 2013) (holding that the corresponding disclosure for a
computer-implemented means-plus-functiorairal is an algorithm).  But the algorithm
requirement is only triggered when the limitatiis a means-plus-function limitation under step
one of the analysis. Because the Court has determined that this term is not subject to § 112, 1 6,
there is no requirement that the claimspecification provide apecific algorithm.

In summary, although the presumption agagk12, 1 6 is no longer “strong,” Defendants
still bear the burden to affirmatively overcome thresumption. In theoatext of the intrinsic
record for the '838 Patent, the Court finds tBatfendants have not ®lwvn that the “processor
configured for . . .” terms are subject to 8 1948. Accordingly, the Gurt rejects Defendants’
argument that the “process configured for .terins are means-plus-function terms governed by
8 112, 1 6, and finds that no faerr construction is required.

3. Court’s Construction

In light of the evidence, th@ourt finds that the phra&at least one processor configured
for . .. in response to the third user input, change of, utilizing the screen, the presentation of
the first window and the second window, such tt a first size of the first window and a
second size of the second window are both changelerm No. 14) is not governed by 35

U.S.C. § 112, 1 6, and should be gives plain and ordinary meaning.
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In light of the evidence, th€ourt finds that the phrasat least one processor configured
for ... presentation of, utilizng the screen, a plurality of application window representations
... inresponse to the first user input, presdation of, utilizing the screen, a first window for
presenting first data associated with the firsapplication; . . . in response to the second user
input, presentation of, utilizing the screen,a second window for presenting second data
associated with the second application, adjacet the first window assaiated with the first
application” (Term No. 29) is not governed by 35 WCS§ 112, 1 6, and should be given its plain
and ordinary meaning.

In light of the evidence, th€ourt finds that the phrasat least one processor configured
for . . . detection of, utilizing the input device, a first user input; . . . detection of, utilizing the
input device, a second user input; . . . detectioof, utilizing the input device, a third user
input” (Term No. 30) is not governed by 35 U.S§CL12, 1 6, and should be given its plain and
ordinary meaning.

M. “the application window representations ae presented before the detection of the
first user input” (Group N)

Disputed Term Plaintiff’'s Proposal Defendants’ Proposal
(Term No. 21) Plain and ordinary meaning.| Indefinite
“the application window
representations are presented
before the detection of the
first user input”

1. The Parties’ Positions

The parties dispute whethéhe phrase “the applicatiowindow representations are
presented before the detection of the first ugaut” renders the claim language indefinite.

Plaintiff argues that a POSITAvould find that antecedent basis exists between “the
application window representations” in ctail64 and “a plurality of application window

representations” in clairh of the '838 Patent. Docket No. 1052&. Plaintiff @ntends that the
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phrase should be given its plain and ordinaganing because Defendants have not shown by
clear and convincing evidenceattthis phrases invalid. Id. (citing Docket No. 105-15 at §{ 694-
697).

Defendants respond that claim 1 recites, inipent part, that the apparatus is configured
to display a first window “in response to the fuser input.” Docket No. 108 at 53 (citing Docket
No. 105-11 at 27:55-59). Defendaalso argue that claim 153 adtie further limitation that the
screen and processor are configured tosgng’ a “window represeation group [including a
plurality of application windowepresentations] simultaneoushth the first window.”1d. (citing
Docket No. 105-11at 47:6-9). According to Defendantdaim 164 directly contradicts the
required limitations of claims 1 and 153 by addinagt thhe apparatus isoafigured such that: the
application window representatioase presented before the detetof the first user input.’ld.
(citing Docket No. 105-14t 48:41-43). In other words, Defendants argue that claim 164—which
inherits all the featuresf the claims from which it depes—requires: (1) presenting a first
window in response to first user input, (2) enetsng an application window representation group
simultaneously with the first window, and (3)epenting the applicatiomindow representations
before the first user inputd. (citing Docket No. 10& at 1 214-18). Beoae these steps require
a logical impossibility, Defendastargue, claim 164 is indefinite.

For the following reasons, the Court finds that the phfése application window
representations are presented before thdetection of the first user input” renders the claim
indefinite because the claim language, viewed in ligfithe specification, fails to “inform those
skilled in the art about the scope of theention with reasonable certaintyNautilus 134 S. Ct.

at 2129.
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2. Analysis

The phrase “the application mdow representations are presehbefore the detection of
the first user input” gpears in asserted claik64 of the ‘838 Patent.In the context of the
surrounding claim language, the Court finds tthe “before” requirement renders the claim
indefinite because it is inconsistent with thmitations of the claims from which it depends.
Specifically, claim 1 recites th#te apparatus is cogiired to display a first window “in response
to the first user input.” '83®atent at 27:55-59. Claim 153 adds further limitation that the
screen and processor are configured toseng a “window represeation group [including a
plurality of application window representatiorsiultaneouslywith the first window without
overlapping the first window.1d. at 47:6-9. Claim 164 directlyatradicts these limitations by
adding the requirement that “trepparatus is configured suchat: the application window
representations are presenbedfiorethe detection of the first user inputd. at 48:41-43. Itis not
possible to present the djgation window representatiosimultaneouslywith the first window
beforea user input, because the claim requirestttetirst window is not presented urafter and
in response t@ user input.

Plaintiff's arguments are unpeasive and fail to reconcilae inconsistent requirements
of claim 164. Plaintiff's expert refers togtwrong independent claim (claim 66), from which
claim 164 does not depend. Docket No. 105-1%e892-97. His contention—that the invention
of claim 164 is functional whether application window representations are presented before or
after detection of first user inpa-contradicts the claim languagkl. aty 696. Claim 164 requires
the application window represetitms to be presented both before and simultaneously with the
first window. Given this contradiction, a persorséill in the art would not understand the scope

of the claim. '838 Patent, claims 1, 153, 164 cket No. 108-2 at {1 214-21. Accordingly, the
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Court finds that the phrase “the applicatimindow representations are presented before the
detection of the first user ingutenders the @im indefinite.

3. Court’s Construction

The phrase“the application window representaions are presented before the
detection of the first user input” (Term No. 21) renders the claimdefinite because the claim
language, viewed in light of the specification, aib “inform those skilled in the art about the

scope of the invention witteasonable certaintyNautilus 134 S. Ct. at 2129.

N. “first window of the first application” / “application window” (Group O)
Disputed Term Plaintiff's Proposal Defendants’ Proposal

(Term No. 19) Plain and ordinary meaning.| “a visual interface element

“first window of the first through which a user can interact

application” / “application with the first application” / “a

window” visual interface element through
which a user can interact with an
application”

1. The Parties’ Positions

The parties dispute whether the terms stfiwindow of the firs application” and
“application window” require construction.

Plaintiff argues that the terms should have their plain adichany meaning. Docket No.
105 at 24 (citing Docket No. 105-15 at 11 287-29RJaintiff further assés that Defendants’
proposed construction of “window” is coaty to what the patentee intendetd. Plaintiff
contends that Defendants’ definitions will cordule decision maker and that a POSITA does not
have any problem understanding the meaning of these tédn(giting DocketNo. 105-15 at |
287-294).

Defendants respond that there is no dispwethie claimed “window” constitutes a “visual
interface element.” Docketd\ 108 at 49 (citing Docket No. 1A35 at { 294; Docket No. 105-

4 at 9:32-33). Defendants contend that the parties dispute wtiedtfeisual interface element”
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is also one through which a user ¢ateract with an applicationld. Defendants argue that the
disputed term recites notgua window, but a “window othe first application.” Id. at 50.
Defendants further argue that the background eptitent emphasizes that the motivation of the
alleged invention is to improve the process afser “interacting wh” an application.ld. (citing
Docket No. 105-4 at 1:44-46). feedants contend that the spezation also malseclear that
there are numerous “visual interfaglements” other than windowsd. (citing Docket No. 105-4
at 9:33-38). According to Defendants, Plainsifélternative proposal ifa to distinguish an
“application window” from these other ims of “visual interface elements.ld. Finally,
Defendants argue that the partiesperts agree that an “applicen window” is one through which
a user can interact with an applicatiolal. (citing Docket No. 108-2 at 1 125-29; Docket No.
105-15 at 1 290).

For the following reasons, the Court finds that the teffinst window of the first
application” / “application window” should be given their plain and ordinary meaning.

2. Analysis

The terms “first window of th@rst application” and “applicain window” appear in either
asserted claim 4 of the '923 Patieasserted claim 1 of the '9F&tent, asserted claim 1 of the
'878 Patent, or asserted claim 52 of the '145 matelhe Court finds that the terms are used
consistently in the claims and are intended teelthe same general meaning in each claim. The
Court further finds the terms “first window ofeliirst application” ad “application window” are
unambiguous and understandable by a jury, and shogivée their plain andrdinary meaning.

Defendants argue that their construction giveamng to each word in the claim. Docket
No. 108 at 49. But Defendants fad provide a persuasive remsfor replacing the language
chosen by the patentee with their preferred lagg. Defendants’ construction implies that an

element is only a “window” if the user uses it to interact with the agpdic. The Court agrees
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with Plaintiff that Defendants’ proposed constion moves away from the term “window” and
potentially reads an unnecessary limitation into the claim. The surrounding claim language
captures the interaction of the uséth the first application. écordingly, the term will be given

its plain and ordinary meaning.

Defendants contend that Plaffi§ alternative construction removes “application” from the
term by construing it without amgference to the appétion to which the widow provides access.
Id. at 50. Defendants further argiimat there are numerous “viduiaterface elements” other than
windows, and that Plaintiff's proposal fails tlistinguish an “applation window” from these
other forms of “visual interface elementdd. The Court notes that Bendants’ construction has
the same flaw because any of the other “visuathehts” may also allow a user to interact with
the first application. Thus, Defendants’ arguniadtcates that their cotrsiction is unnecessary
and would confuse the jury. Meover, the surroundingaim language capturdse interaction of
the user with the first application. Defendantsoahrgue that Figures 6a-e “clearly illustrate
windows providing access to a useirtteract with an application.td. The Court agrees that the
figures illustrate what a juror would understandwindow” to be. But Defendants have not
provided a persuasive reasomdplace the understandable termridow” with their construction
of “a visual interface element thuigh which a useran interact.”

Finally, the Court notes that the parties appeagree that the plain and ordinary meaning
of “window” includes a “visual iterface element.” Specificall®laintiff's expet provides an
alternative construction of thphrases “first window of the rst application” “application
window” to mean “a first visual interface elemenDbcket No. 105-15 at 149. Thus, to the extent
that a party argues that the term “window” does not include a “visual interface element,” the Court

rejects that argument. This éensistent with the specificatiomhich states that “[e]xemplary
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visual interface elements include windows.938 Patent at 9:32-33. Finally, in reaching its
conclusion, the Court has considered the extriagidence submitted by the parties and given it
its proper weight in light of the intrinsic evidence.
3. Court’s Construction
The termsfirst window of the first app lication” / “application window” (Term No. 19)
will be given their plain and ordinary meaning.
VI. CONCLUSION

The Court adopts the constructi@imve for the disputed andragd terms of the Asserted
Patents. The parties should ensure that stinteny regarding the ternagldressed in this Order
is constrained by the Court’s reasan Further, in the presence of the jury, the parties should not
expressly or implicitly refer to each other'sich construction positions and should not expressly
refer to any portion of this Order that is rast actual construction adeg by the Court. The
references to the claim construction procdssukl be limited to informing the jury of the

constructions adopted by the Court.

So ordered and signed on this D’ ,{

JERGMY DJKERNODIE
UNITED STATES DISTRICT JUDGE

May 10, 2019
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APPENDIX

Cir&li)r_) Term Court’s Construction

A — 15| application A software program that performs a specific
function. For example, a word processor, a
database program, a web browser, or an imag
editing program.

B—-22| ... presentation of . .. a first window associat&dain and ordinary meaning

with the first program component . . .

. . . creation of a secomdndow associated with
the second pgram component . . .

in an area that is marenvenient than an area
which a desktop taskbar resides

permits a user to conviemtly enter the second
user input on the one die plurality of elements
of the menu corresponding to the second
application for seleabin purposes, instead of
requiring location of the second window amon
a clutte of different windows

rnndefinite

g

je-

E -1 | code for detectinguser input corresponding tq Subjectto § 112, 16
the first navigation control
Indefinite
E -2 | code for sending, in response to detecting the Subjectto § 112, 1 6
user input, navigation information to navigate o
the second visual component Function: sending, in resnse to detecting the
user input, navigation information to navigate to
the second visual component
Corresponding Structure: a processor
programmed to perform one or more of the steps
for sending navigation information disclosed in
the '361 Patent at 15:60-16:5
E -5 | code for presenting a first navigation control, [ifsubject to § 112, 1 6
a first navigation region determined based on|the
first application region Function: presenting a first navigation control,|in
a first navigation region determined based on|the
first application region
Corresponding Structure: a processor
programmed to perform one or more of the steps

for presenting a navigatn control disclosed in

the '361 Patent at 19:54-20:2
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code for presenting, afirst application region
of a presentation spaceaflisplay device, a firg
visual component

Subject to § 112, 1 6
t
Indefinite

code for detecting access to the first media
player to play a first media stream that include
video

Subject to § 112, 1 6
S
Indefinite

code for detecting a first media player access
a first presentation device to play a first media
stream, where presentation focus information
accessible for identifying whether the first meq
player has first presentation focus for playing
first media stream

Bubjectto § 112, 1 6
1
isndefinite
dia
the

code for detectirgsecond media player acces
to play a second media stream while the seca
media player does not V& second presentatior
focus, where the second media stream is not
played via the first presentation device while t
second media player does not have second
presentation focus

sSubjectto 8 112, 116
nd
Indefinite

he

A computer program product embodied on a
non-transitory computer readable medium,
comprising: . . .

code for indicating, if the first presentation
device is to be utilizetbr presentation based o
the presentation focus information, that the fir
media stream is allowed to be presented via t
first presentation device; and . . .

A computer program product embodied on a
non-transitory computer readable medium,
comprising . . .

code for indicating, if the second presentation
device is to be utilizetbr presentation based o
the presentation focus information, that the fir
media stream is allowed to be presented via t
second presentation device; wherein the
computer program product is operable such tf
a change in presentation focus is capable of
being based on at least one of a releasing of :
first presentation focus in connection with the
first media player, a detected user input
indication for giving thesecond media player a
second presentation focus, a change in input
focus, a change in an attribute of a user interf

Subject to § 112, 1 6

Function: indicating that thfirst media stream i
allowed to be presentedavihe first presentatior
ndevice / indicating that #hfirst media stream is
stllowed to be presented via the second
hpresentation device

Structure: A processor programmed to perforr
one or more of the stegor indicating that the
media player is allowed tolay the media strearn
via the presentation device disclosed at '264

Patent at 13:52-14:27, B5-23:13, 25:17-37 or

St
he

nat

157

ace

element, a transpargntevel

N'299 Patent, 13:55-14:3@2:58-23:16, 25:20-40.

[o2)

|
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of at least one of the user interface element, @
another user interfaceeshent sharing a region
of a display of the first presentation device.

code for indicating, . .,.that the first media
stream is allowed to be presented via the first
presentation device

code for indicating, . .,.that the first media
stream is allowed to be presented via the sec
presentation device

=

bnd

A computer program product embodied on a
non-transitory computer readable medium,
comprising . . . code for indicating, if the seco
presentation device is to be utilized for
presentation based on the presentation focus
information, that the second media player is
allowed to play the second media stream via {
second presentation device.

code for indicating, . . . that the first media
player is allowed to plaghe first media stream
via the first presentation device

code for indicating, . . . that the second medial
player is allowed to play the second media
stream via the first presentation device

code for indicating, . . . that the first media
player is allowed to plaghe first media stream
via the second presentation device

code for indicating, . . . that the first media
player is allowed to plaghe first media stream
via both the first presentation device and the
second presentation device

Subjectto § 112, 1 6

néfunction: indicating . . that the first media
player is allowed to plathe first media stream
via the first presentatiodevice / indicating . . .
that the second media player is allowed to pla
hhe second media stream via the first
presentation device / indicating . . . that the
second media player is allowed to play the
second media stream via the second presents
device / indicating . . . thadhe first media player
is allowed to play the first media stream via th
second presentation device / indicating . . . th

media stream via both the first presentation
device and the second presentation device

Structure: A processor programmed to perforr
one or more of the stegor indicating that the
media player is allowed tolay the media strearn
via the presentation device disclosed at '264
Patent at 13:52-14:222:56-23:13, 25:17-37,
'299 Patent, 13:55-130, 22:58-23:16, 25:20-
40; or '731 Patent &lt3:55-14:30, 22:58-23:16,
25:20-40.

instructions to . . . iresponse to the first user
input, present, utilizinghe touchscreen, a first
window associated witthe first application
simultaneously with a first menu with a pluralif
of first menu-related items

instructions to . . . in mponse to the fourth use
input, present, utilizing the touchscreen, a
second window

Not subjectto § 112, 716

(Plain and ordinary meaning)
y

the first media player is allowed to play the firs

ation
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instructions to . . . imesponse to the first user
input, present, utilizinghe touchscreen, a first
window associated witthe first application
simultaneously with a first reduced applicatior
window group with a plurality of first reduced
application windowgroup-related windows

instructions to . . . iresponse to the second us
input, change, utilizing the touchscreen, the
presentation of the first menu item and the
second menu item

instructions to . . . imesponse to the third user
input, change, utilizing the touchscreen, the
presentation of the first menu related items ar
the first window associated with the first
application

eXot subjectto § 112, § 6

(Plain and ordinary meaning)

d

instructions to . . . tect a [first / second / third
fourth] user input

instructions to . . detect, utilizing the

Not subjectto § 112, § 6

(Plain and ordinary meaning)

I

he

touchscreen, a [first / second / third / fourth] user
input
| —33 | instructions to: . . . indicate . . . that the first | Subjectto § 112, {6
media stream is allowed to be presented via the
first presentation device Function: indicate . . . thahe first media strean
is allowed to be msented via the first
instructions to: . . . indicate . . . that the first | presentation device / indicate . . . that the first
media stream is allowed to be presented via thenedia stream is allowed to be presented via t
second presentation device second presentation device
Structure: A processor programmed to perforr
one or more of the stegor indicating that the
media stream is allowed to be presented via t
presentation device disclabat '558 Patent at 7
50, 23:24-49, 25:55-26:9.
| — 18 | instructions to: in reense to the detection of thé&lot subject to § 112, § 6

selection of the at letsne first input control

presented with the first media player, cause
presentation of the first media stream via the {
presentation device and the second presentat
device utilizing the first media player

instructions to . . . detg while the first media
stream is being presented via the first
presentation device and the second presentat

(Plain and ordinary meaning)
irst
ion

ion

device utilizirg the first media phger, a selection
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of the at least one second input control preset
with the second media player

instructions to . . . in mPonse to thdetection of
the selection of the at least one second input
control presented witthe second media player
while the first media stream is being presente
via the first presentation device and the secor
presentation device liging the first media
player, cause a pausetbé presentation of the
first media stream via the first presentation
device and the second presentation device
utilizing the first media player, and cause
presentation of the second media stream via {
first presentation device and the second
presentation device utilizing the second media

player

nted

d

he

code configured to . utilize the at least one
processor to determinettie first user input is
predetermined to cause menu digpla

Not subjectto § 112, 1 6

(Plain and ordinar meanim)

code configured to . utilize the display to
display a first window of the first application

code configured to ...utilize the display to
display a menu in a first location with respect
a location of the first window

code configured to ...utilize the display to
display the menu in second location with
respect to the location of the first window

code configured to . .utilize the display to at
least one of move or1gze the first window of
the first application, imesponse to the second
user input

code configured to . .utilize the display to at
least one of move or reéze the elements of the
menu, in response to the second user input

code configured to ...utilize the display to
display a second window of the second
application of the plurdly of applications, in
response to the third user input

Not subjectto § 112, § 6
(Plain and ordinary meaning)

o

code configured to . utilize the at least one

Not subjectto § 112, 1 6

input device to receive first user input
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code configured to . .utilize the at least one
input device to receiveecond user input for at
least one of moving or f&izing the first window
of the first application

code configured to . .utilize the at least one
input device to receive third user input on one
the plurality of elements of the menu
correspoding to the second application

(Plain and ordinary meaning)

of

code configured to . utilize the memory to
store a plurality of applications

Not subjectto § 112, 16

(Plain and ordinar meanim)

device configured to.. detect, utilizing the at
least one hardware prasor, first user input

device configured to . .detect, utilizing the at
least one hardware pras®r, second user inpu
in connection with representation of the secor
visual component of the second applicatio

Not subjectto § 112, 1 6

(Plain and ordinary meaning)

d

device configured to.. detect, utilizing the at
least one processor, first user input

device configured to . .detect, utilizing the at
least one processor glsecond user input in
connection with the repsentation of the secon
window of the second applicatio

Not subjectto § 112, § 6

(Plain and ordinary meaning)

device configured to . present, utilizing the at
least one hardware pressor and the display, a
first visual component ahe first application

device configured to . . . in response to the
detection of the first user input in connection
with the first visual component of the first
application, present, utilizing the at least one
hardware processor and the display, a
representation of asond visual component

device configured to . . . in response to the
detection of the secondearsinput in connection
with the representatioof the second visual
component of the second application in the
plurality of applications, present, utilizing the &
least one hardware pras®r and the display, th
second visual component of the second

Not subjectto § 112, 1 6

(Plain and ordinary meaning)

e

applicatian
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device configured to . present, utilizing the at
least one processor and the display, a first

Not subjectto § 112, 71 6

window of the first application in a presentation(Plain and ordinary meaning)

space of the display

device configured to . . . in response to the
detection of the first usanput, present, utilizing
the at least one processor and the display, a
representation of a second window of the sec
application in a menu, ia particular region of
the presentation space of the display

device configured to . . . in response to the
detection of the secondersinput in connection
with the representationf the second window of]
the second application, pesg, utilizing the at
least one processor and the display, the seco
window of the second applicatio

ond

nd

at least one processor. configured for . . . in
response to the third user input, change of,
utilizing the screen, the presentation of the firs
window and the second window, such that a f
size of the first window and a second size of t
second window are both chgeal

Not subjectto § 112, 16

5t(Plain and ordinary meaning)
rst
he

at least one processor. configured for . . .
presentation of, utilizing the screen, a plurality
of application window representations

at least one processor..configured for . . . in
response to the first useput, presentation of,
utilizing the screen, art window for presentin
first data associated with the first application

at least one processor..configured for . . . in
response to the second user input, presentati
of, utilizing the screen, a second window for
presenting second data associated with the
second application, adjateto the first window
associated with the first applicatio

Not subjectto § 112, § 6

(Plain and ordinary meaning)

at least one processor. configured for . . .
detection of, utilizing th input device, a [first /
secoml / third] user input

Not subjectto § 112, 71 6

(Plain and ordingr meanirg)

navigation element handler component that .
detects a user input wesponding to the first

. Subjectto § 112, 16

navigation control

Indefinite
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=

J

M —4 | navigation director coponent that . . . sends, in Subjectto § 112, 1 6
response to detecting thser input, navigation
information to navigate to the second visual | Function: sends, in respontedetecting the use
component input, navigation information to navigate to the
second visual component
Corresponding Structure: a processor
programmed to perform one or more of the st¢
for sending navigation information disclosed it
the '361 Patent at 15:60-16:5
N — 21| the application window representations are | Indefinite
presented before the detection of the first user
input
O -19| first window of the first application Plain and ordinary meaning
application window
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