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SUMMARY 

Defendants disagree with Walter Bratic’s opinions—but that is not the basis for their 

Daubert motion.  For Mr. Bratic’s opinions to be admissible, Anascape must demonstrate that 

they are sufficiently reliable to satisfy the admissibility established by FED. R. EVID. 702.  

Anascape’s response does not meet its burden to show that the challenged portions of Mr. 

Bratic’s report are based on reliable “principles and methodolog[ies].” 

ARGUMENT 

I. DEFENDANTS’ OBJECTIONS GO TO PRINCIPLES AND METHODOLOGY 

Defendants’ motion is based on the failure of Mr. Bratic to base his opinions on reliable 

“principles and methodology.”  See Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 594-95 

(1993).  As noted in Anascape’s cite to Daubert, the “principles and methodology” employed by 

the expert is the sole focus for the Court.  (Dkt. No. 231 at 1.)  Neither Mr. Bratic’s report, nor 

Anascape’s response, show how Mr. Bratic employed reliable “principles and methodolog[ies]” 

in the four areas challenged by Defendants. 

II. ANASCAPE DOES NOT DISPUTE THAT MR. BRATIC IS NOT QUALIFIED 

TO OFFER OPINIONS ON THE IMPORTANCE OF THE TECHNOLOGY 

Anascape does not contend that Mr. Bratic is qualified to reach opinions on the 

importance of the technology.  Indeed, Anascape asserts that Mr. Bratic will not offer opinions 

on the importance of the technology.  (Dkt. No. 231 at 3-4.)  The Court should so restrict Mr. 

Bratic at trial.   

Defendants are concerned that, while Anascape says that he will not offer such opinions, 

Mr. Bratic’s report is chock-full of opinions about the importance of the technology.  (See e.g., 

Bratic Rpt. ¶ 94 (it was “critical” for NOA and Microsoft to take a license to the ‘700 patent), ¶ 

138 (the “technology taught by the ‘700 Patent is fundamentally important”), ¶¶ 76, 141 (unless 
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NOA and Microsoft took a license to the ‘700 Patent, they would be at a “competitive 

disadvantage”).) 

Apparently, Anascape contends that Mr. Bratic’s Georgia-Pacific factor analysis allows 

him to testify concerning opinions as to which he would otherwise be unqualified to give.  That 

is not the case.  Under FED. R. EVID. 702, Anascape is required to show that Mr. Bratic engaged 

in a reliable methodology.  Georgia-Pacific factor no. 13, for example, is addressed to the 

portion of the profit that should be credited to the invention as distinguished from the non-patent 

elements.  Anascape fails to show that Mr. Bratic followed any “principles and 

methodolog[ies],” much less reliable ones.  (Dkt. No. at 56-57.)  Rather, he just summarily 

concludes that the ‘700 patent is “fundamentally important.”  

If another expert had reached opinions (that it was “critical” for Microsoft and NOA to 

license, and the‘700 Patent was “fundamentally important”) in a manner that satisfied FED. R. 

EVID. 702, then Mr. Bratic could utilize such opinions in his Georgia-Pacific analysis.  However, 

Mr. Bratic cannot reach these opinions on his own because he is not qualified in that area and he 

has not applied any reliable “principles and methodology.” 

The opinions (that it was “critical” for Microsoft and NOA to license, and the ‘700 Patent 

was “fundamentally important”) are not mere factual observations or assumptions as Anascape 

contends.  (See Dkt. No. 231 at 4.)  It is attorney argument offered under the guise of an opinion.  

If spoken by an individual elevated by the Court to the position of an expert, these statements 

would be highly prejudicial.   

Rule 702 exists because cross-examination is insufficient to expose the unreliability of 

opinions that are not based on reliable “principles and methodology” and for which the expert is 

unqualified.  Before such opinions may be offered, Anascape must show that they were formed 
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in a manner that satisfies FED. R. EVID. 702.  In this case, Anascape makes no showing that Mr. 

Bratic is qualified or followed reliable “principles and methodolog[ies]” to reach these opinions. 

III. FAILURE TO ADDRESS NON-INFRINGING ALTERNATIVES 

Anascape argues that it did discuss non-infringing controllers.  (See Dkt. No. 231 at 5.)  

Anascape missed the point.  It is required to value the incremental advantages of the alleged 

invention in relation to non-infringing alternatives.  See Riles v. Shell Exploration & Prod. Co., 

298 F.3d 1302, 1312 (Fed. Cir. 2002).  Instead, Mr. Bratic applied the royalty rate to the entire 

value of the hand controller.  As explained in Riles, the value of the entire hand controller bears 

no relation to the incremental advantages of the alleged invention over the prior art.  See id.  

Accordingly, Anascape has not shown how Mr. Bratic followed reliable “principles and 

methodolog[ies]” in his analysis. 

IV. PRICE OF BUNDLED CONTROLLERS 

Mr. Bratic made no analysis of the value of the bundled controllers.  He merely states the 

mathematical calculation that he made and fails to show that he applied reliable “principles and 

methodolog[ies].”   

Anascape contends that Mr. Bratic’s approach is “an entirely reasonable assumption.”  

(Dkt. No. 231 at 3.)  Nothing in Mr. Bratic’s reports shows that it is.  There is nothing to show 

the Court that Mr. Bratic followed reliable “principles and methodolog[ies].”  Nor is this a 

“resolution” of competing facts.  (See id.)  Mr. Bratic did no analysis—he just picked a number 

for the royalty base of bundled controllers out of thin air.  Anascape has not satisfied its burden 

to show that Mr. Bratic’s opinion is the result of reliable “principles and methodolog[ies].” 

V. NO METHOLOGY FOR PICKING LICENSES 

Anascape does not respond to Section III of Defendants’ motion that Mr. Bratic did not 

apply reliable “principles and methodolog[ies]” to the selection of comparable licenses.  For the 
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reasons stated in Defendants’ motion, there is nothing to show that Mr. Bratic applied reliable 

“principles and methodolog[ies]” to the selection of comparable licenses. 

CONCLUSION 

For the reasons stated above, Microsoft and Nintendo respectfully request that the Court 

grant Defendants’ motion and exclude portions of Mr. Bratic’s opinions and testimony as set 

forth in the Proposed Order. 
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