Erica P John Fund Inc et al v. Halliburton Company et al Doc. 844

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

THE ERICA P. JOHN FUND, INC., et al., §
on Behalf of Itself and All Others Similarly 8
Situated

Plaintiffs,
Civil Action No. 3:02¢v-1152-M
V.

HALLIBURTON COMPANY and
DAVID J. LESAR,

w W W W W W W W W W

Defendant.

MEMORANDUM OPINION AND ORDER

On February 21, 2017, the Erica P. John Fund, Inc. (‘EPU&&d Plaintiff in ths
securities class action cadiéed a Stipulation of SettlemenECF No. 794), and a Motion for
Preliminary Approval of Class Action Settlemg(ECF No. 795). The Court granted
preliminary approval. (ECF No. 805).

EPJFRthenfiled the Motion for Final Approval of Class Action Settlement and Plan of
Allocation. (ECF No. 818). Class CounseBeies Schiller Flexner LLP (“BSF;)Kahn Swick
& Foti, LLC (“*KSF”), and Lavrence“Larry” Vincent—filed the Motion for Award of
Attorneys’ Fees and Reimbursement of Litigation Expenses. (ECF No. 820). Sweral
firms have also movefdr feesand expensesamelyFederman & Sherwo@dECF No. 812),
Kilgore & Kilgore, PLLC (ECF No. 815), and Robbins Geller Rudman & Ddw#?, (ECF No.
817). Robbins Geller Rudman & Dowd has since withdrawn its request for fees and instea
seeks onlexpenses(ECF No. 823).

On July 31, 2017, the Court held a final fairness hearing regarding the Motion for Final

Approval and heard argument on the fee and expense motions. For the reasons stated below a
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on the record, the Motion for Final Approwal Class Action Settlemeiaind Plan of Allocation
is GRANTED; Class Counsel’'s Motion for Award of Attorneys’ Fees and Reimbursement of
Litigation Expenses ISRANTED; Federman & Sherwood’s Motion for Attorney Fees and
Reimbursement of Expense<GRANTED IN PART andDENIED IN PART ; Kilgore &
Kilgore’s Motion for Award of Attorneys’ Fees and ExpenseSRANTED IN PART and
DENIED IN PART; andRobbins Geller Rudman & Dowd’s Motion for Award of Expenses is
GRANTED.
I.  Factual and Procedural Background
a. Background of the Case
Erica P. John Fund, Inc. (EPJ Fund), is the lead plaintiff in a putative class
action against Halliburton and one of its executives (collectively Halliburton)
alleging violations of section 10(b) of the Securities Exchange Act of 1934, and
Securities and ¥thange Commission Rule &® According to EPJ Fund,
between June 3, 1999, and December 7, 2001, Halliburton made a series of
misrepresentations regarding its potential liability in asbestos litigation, its
expected revenue from certain construction i@mis, and the anticipated benefits
of its merger with another comparmall in an attempt to inflate the price of its
stock. Halliburton subsequently made a number of corrective disclosures, which,

EPJ Fud contends, caused the company’s stock price toafr@pnvestors to lose
money.

Halliburton Co. v. Erica P. John Fund, Ind.34 S. Ct. 2398, 2405-08 (201#g{liburton 1).
Numerous complaints alleging misrepresentations by Halliburton wedeiri 2002 and
consolidated into this action. (ECF No. 22). Four lead plaintiffs were appointed, inclueling t
Archdiocese of Milwaukee Supporting Fund, I&MSF”), the precursor in name to EPJF.
(Id. at 22. Schiffrin & Barroway, LLP(“S&B”) was appointed as lead counsel, and Federman
& Sherwood(“F&S”) andThe Emerson Firm were appointed co-liaison counsel) (

On May 10, 2004, all lead plaintiffs except for AMSF moved for preliminary approval of
settlement, asserting that all claims had been settled for $6 mi{i&F No. 94) AMSF

opposed the settlement, arguing that it had not been included in settlement discussiwais and t
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the proposed figure was insufficient. AMSF further moved to I$&/ removed as lead

counsel. Following a findhirnesshearing, the Court denied approaald heldhat thee was
insufficient proof that the proposeéttiementvas fair, reasonable, and adequate. (ECF No. 133
at 1. On October 7, 2004, Kilgore & Kilgore, PLLIEK&K") was appointed local counsel for
AMSF. (ECF No. 149). On May 3, 200S&B was removed as lead couns@tCF No. 195).
AMSF became the sole remaining lead plaintiff in the action, and at its requesttatitew

Court’s approval, ScotScott LLP and Lerach Coughlin Stoia Geller Rudman & Robbins LLP
were appointed ctead cousel. (1d.)

In February of 2007, Scott+Scott and Lerach Coughlin Stoia Geller Rudman & Robbins
were relievedf their duties as lead counseld were replaced by BSFECF No. 308).AMSF
subsequently changed its name to the “Erica P. John Fund, Inc.” (ECF NoA4129.class
certification stage, the case was subject to multiple appeals, and the Suprehggaboea
certiorari twice to resolve various issu&keeHalliburton I, 563 U.S. 804 (2011 MHalliburton
Co. v. Erica P. John Fund, Incl34 S. Ct. 2398 (2014Hélliburton I1). The following excerpt
from Halliburton Il provides a concise summary of the procedural history and legal iassexs
during this stage:

EPJ Fund moved to certify a class comprising all investors who purchased

Halliburton common stock during the class period. [E]xcept for one difficulty,

the court would have also concluded that the class satisfied the requirement of Rule

23(b)(3) that “the questions of law or fact common to class members predominate

over any questions affecting only individual members.” The difficulty was that

Circuit precedent required securities fraud plaintiffs to prove “loss can%ata

causal connection between the defendants' alleged misrepresentations and the

plaintiffs' economicdsses—in order to invoke Basic’s presumption of reliance and

obtain class certification. Because EPJ Fund had not demonstrated such a

connection for any of Halliburton's alleged misrepresentations, the Distist C

refused to certify the proposed class. The United States Court of Appeals for the

Fifth Circuit affirmed the denial of class certification on the same ground.

Archdiocese of Milwaukee Supporting Fund, Inc. v. Halliburton 8@7 F.3d 330
(2010).



We granted certiorari and vacated the judgment, finding nothing in “Basic
or its logic” to justify the Fifth Circuit's requirement that securities fraud plasntiff
prove loss causation at the class certification stage in order to invoke Basic’s
presumptiorof reliance Erica P. John Fund, Inc. v. Halliburton C&63 U.S—
—,——131 S.Ct. 2179, 2183186, 180 L.Ed.2d 24 (2011élliburton I). “Loss
causation,” we explained, “addresses a matter different from whether an investor
relied on a misrepresttion, presumptively or otherwise, when buying or selling
a stock.” We remanded the case for the lower courts to consider “any further
arguments against class certification” that Halliburton had preserved.

On remand, Halliburton argued that class certification was inappropriate
because the evidence it had earlier introduced to disprove loss causation also
showed that none of its alleged misrepresentations had actually aftscséalck
price.. . .The District Court declined to consider Halliburton'susmngnt, holding
that the Basic presumption applied and certifying the class under Rule 23(b)(3).

The Fifth Circuit affirmed. 718 F.3d 423 (2013). The court found that
Halliburton had preserved its price impact argument, but to no &vaiht 435
436.While acknowledging that “Halliburton’s price impact evidence could be used
at the trial on the merits to refute the presumption of reliantedt 433 the court
held that Halliburton could not use such evidence for that purpose at the class
certification *2407 stagead., at 435 [P]rice impact evidence,” the court explained,
“does not bear on the question of common question predominance Rulger
23(b)(3}, and is thus appropriately considered only on the merits after the class has
been certified.”Ibid. We once again granted certiorari, this time to resolve a
conflict among the Circuits over whether securities fraud defendantstteaypa
to rebut the Basic presumption at the class certification stage with evideace of
lack of price impact.

Halliburton 11, 134 S. Ctat 2405—08.1n Halliburton Il, the Supreme Couhteldthat Halliburton
could introduce evidence of a lack of price impact at the class certification Gistg@it the
absence of predominanchkl. at 2414-17. The Supreme Court again vacated the judgment of
the Fifth Circuit and remanded the case to this Court for further proceediihgs.2417. After
briefingand oral argument addressidglliburton I, this Court certified the class. (ECF No.
601). After Defendants took another appeal to the Fifth Cjre@dHiled the Stipulation of
Settlement.(ECF No. 794).
b. Summary of the Settlement
The Stipulation of Settlement is betwdeRJF, on behalf of itself and each of thHass

members, and Defendants Halliburton Company and David Lesar. (ECF NoPT&jiffs are



agreeing to release all claims based on the purchase or acquisition of common sbgcthduri
Class Period, which is defined as between August 16, 1999, and December 7, 2001, inclusive.
The Parties aged to settle the case for $100,000,000.00 subjéieet@urts approval. The
Stipulation of Settlement does not include claims stemming from puscbastock between
December 8, 2001, and July 22, 2002, which are part dfltlgeuderputativeclass action See
Magruder v. Halliburton Cq.No. 3:05ev-1156-M (N.D. Tex.). Tiese claims are expressly not
released.

[I.  Motion for Final Approval of Class Action Settlement

Under Rule 23(e) murt must review any “settlement, voluntary dismissal, or

compromise” of the “claims, issues, or defenses of a certified class.’R.Civ. P. 23(e). Rule
23(e) establishes certain procedures in considering a proposed settleoteat,vaaich will be
considered in turn:

(1) The court must direct notice in a reasonable manner to all class members who
would be bound by the proposal.

(2) If the proposal would bind class members, the court may approve it only after
a hearing and on finding that it isfaieasonable, and adequate.

(3) The parties seeking approval must file a statement identifying any agreement
made in connection with the proposal.

(4) If the class action was previously certified under Rule 23(b)(3), the court may
refuse to approve atsement unless it affords a new opportunity to request
exclusion to individual class members who had an earlier opportunity to request
exclusion but did not do so.

(5) Any class member may object to the proposal if it requires court approval under
this subdivision (e); the objection may be withdrawn only with the court's
approval.



a. Notice Must Be Directed in a Reasonable Manner to All Class Members

Notice of the settlement was reasonaplevided ample due procesand satisfied the
requiremets for settlement noticeset outin the Private Securities Litigation ACtRSLA).?
Notice was disseminated through the procedures provided in the Court’s PreliAqppaoval
Order. (ECF No. 805). In the Motion for Final Approval, Class Counsel stated that by April 14,
2017, 42,194 copies of thetice had beemailed to potentiatlassmembers identified through
Halliburton’s transfer agent records and their nominees, and as of June 28, 2017, an additional
67,008 copies had been sent. (ECF No. 818 at 21). Notice was publisfmegsior's Business
Daily and disseminated on PR Newswiréd.)( The Claims Administrator maintada toll-free
phone number and a website providing additional information; as of April 27, 2017, the Claims

Administrator had received 56 calls and 174 hits on the web#itg. If terms of timing, the

L“There are no rigid rules to determine whether a settlement notice satifig#tutional or Rule 23(e)
requirements[.]”"WakMart Stores, Inc. v. Visa U.S.A., In896 F.3d 96, 114 (2d Cir. 2005). Instead, “a settlement
notice need only satisfy the broad reasonableness standards imposed mces®'in re Katrina Canal Breaches
Litig., 628 F.3d 185, 197 (5th Cir. 2010) (internal quotation marks omittedd.pEacess is satisfied if the notice
provides class members with the “information reasonably necessdhgforto make a decision whether to object to
the settlement.”ld.; see also WalMart Stores 396 F.3d at 114 (explaining that “the settlement natiast fairly
apprise the prospective members of the class of the terms of the proptieeteaeand of the options that are open
to them in connection with the proceedings”). However, due process ataegjuire actual notice to each party
intended tde bound by the adjudication of a representative actituilane v. Cent. Hanover Bank & Trust. Co.

339 U.S. 306, 3134 (1950) (“A construction of the Due Process Clause which would plagessible or
impracticable obstacles in the way could not béfjad.”); In re Integra Realty Res., In@262 F.3d 1089, 11101
(10th Cir. 2001) (holding Rule 23 axdde process requisites satisfied where the record indicated that only seventy
seven percent of class members actually received notice of the setjleme

2 The PSLA requires that notices of settlement must state: (A) the amobhetssttiement proposed to be
distributed to the parties to the action, determined in the aggregate améweerage per share basis; (B) if the
parties do not agree on theerage amount of damages per share that would be recoverable if the plantiffed
on each claim alleged under this chapter (as is the case here), a statement frortliegqhastgtconcerning the
issue or issues on which the parties disagreeif @@y of the settling parties or their counsel intend to apply to the
court for an award of attorneys' fees or costs from any fund estatlas part of the settlement, a statement
indicating which parties or counsel intend to make such an applicatoantbunt of fees and costs that will be
sought (including the amount of such fees and costs determined oerageper share basis), and a brief
explanation supporting the fees and costs so@Bhthe name, telephone number, and address of omem@r
representatives of counsel for the plaintiff class who will be reaoawhilable to answer questions from class
members concerning any matter contained in any notice of settlemdishpdtor otherwise disseminated to the
class (E) abrief staterent explaining the reasons why the parties are proposing the settl@feath other
information as may be required by the courb U.S.C. &8u4(a)(7)(AHF).
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class members had 87 days betwtbeninitial mailing of thenoticeon April 14, 2017andthe
deadline to request exclusion from the class, which was on July 16, 36&MDeJulius v. New
Eng. Health Care Emps. Pension Fud@9 F.3d 935, 946 (10th Cir. 2005) (notice program
upheld as providing sufficient due process even though 70.7% dagsennembers received
fewer than thirtytwo days’ notice)Silber v. Mabon18 F.3d 1449, 1452, 1454 (9th Cir. 1994)
(due process requirement and Rule 23 satisfied when settlement notices wete fetit days
before the opt-out deadline). Furthermahe, fairness hearing was scheduteore than 75 days
after thenoticedate. See Schwartz v. TXU Cor2005 WL 3148350, at *11 (N.D. Tex. Nov. 8,
2005) (stating that a gap of 62 days between when notice was first sent out aivdeke fa
hearing was adequatelexcept for the lead plaintiff iMagruder, the Court received no
objections to the settlement, and only one objection téettssought.
b. The Proposed Settlement Must be Fair, Reasonable, and Adequate

Courts evaluate thReedfactors to determine whethamroposed clasaction settlement
is fair, reasonable, anadequate SeeReed v. General Motors Cor.03 F.2d 170 (5th Cir.
1983). TheReedfactorsare: (1) evidence that the settlement was obtained by fraud or collusion;
(2) the complexity, expense, and likely duration of the litigation; (3) the stage of the litigatio
and available discovery; (4) the probability of plaintiffs prevailing on thete€s) the range of
possible recovery and certainty of damages; and (6) the opwifiefess counsel, class
representatives, and absent class memidesiby v. Enron Corp394 F.3d 296, 301 (5th Cir.
2004). In light of theReedfactors the proposed settlement is fair, reasonable, and adequate.

I. Evidence that the Settlement Wa®©btained by Fraud or Collusion
Nothing in the record indicatélsat the current settlemewgsthe result of secret

negotiations or improper collusion. No parties (other thanethdplaintiff in Magrudep have



objected, and those objections do not assert any fraud or collusion. Furthermore, therdettle
was obtained through formal mediation before former U.S. District Judge La3milRos,
which strongly suggesthat the settlement was not the result of improper deali@gsin re
Bluetooth Heasdet Products Liability Litig.654 F.3d 935, 948 (9th Cir. 2011) (noting that the
“presence of a neutral mediator” is a factor “weighing in favor of a findfrmgpn-
collusiveness”).

ii. The Complexity, Expense, and Likely Duration of the Litigation

Havingbeen heardwice by the Supreme Couandmultiple timesby the Fifth Circuit,
andhavinglasted more thafifteen years, this case is indisputably complex and of lengthy
duration.

iii. Stage of the Litigation and Available Discovery

The litigationwas set for trial, subject to the last appe@he parties have produced over
1.3 million documents anldlve taker28 fact depositions. The appendices to the cross-motions
for summaryjudgment exceeded 9,400 pages.

“A presumption of fairnessdequacy, and reasonableness may attach to a class
settlement reached in aisrlength negotiations between experienced, capable counsel after
meaningful discovery.’In re Heartland Payment Sys., In851 F. Supp. 2d 1040, 1063 (S.D.
Tex. 2012)internal quotation marks omittedHere, the parties have engagedubstantial and
meaningful discovery, and thus the parties were fully aware of the compleatariacthe

strengths and weaknesses of their respective positions.



iv. The Probability of Plaintiffs Prevailing on the Merits

EPJF succeeded in certifying the classten@ecember 7, 2001, disclosure and had a not
insignificant probability of prevailing on the merits. However, there neeaba substantial risk
for all partiesin proceeding to trial.

v. Range of Possible Recovery and Certainty of Damages

In the Motion for Final Approval, EPJF states that the “$100,000,000 all cash recovery
constitutes approximately 11.8% of the maximum recoverable damages fdaske C
(approximately $848 million, as determined in consultation with Lead Plaintifffeadas
expert).” (ECF No. 818 at 14). However, EPJF also points out that Defendants had strong
arguments that the alleged misrepresentations wemghadly actionable, which would have
limited “the maximum recoverable damages to as low as $233 million acgdodiread
Plaintiff's damages exper£”(ld. at 1415). Under this lower recovery, the $100 million
settlement would constitute 42.9% of the maximum recoverable damages flasthe ¢

The focus of this factas whether the settlement falls within the range of reasonableness
The Court is not to try the case via the fairness hearing because “thuveoge of the
compromise is to avoid the delay and expense of such a tRaktl 703 F.2d at 172. In
ascertaining whether a settlement falls “within the range of possiblevabprourts will
compare the settlement amount to the relief the class could expect to recoven &t ftiad
strength of the lpintiff's case. Seeg.g, In re Nat'| Football League Platers’ Concussion Injury
Litig., 961 F. Supp. 2d 708, 714 (E.D. Pa. 2014) (“To determine whether a settlement falls
‘within the range of possible approval,” a court must ‘consider plaintiffs’ @eperecovery

balanced against the value of the settlement offer.””). “The fact that a protdechent may

3 At the final settlement hearing, Lead Plaintiff's damages expert @dvistimony ondw these estimated
recoveries were calculated.



only amount to a fraction of the potential recovery does not, in and of itself, hagdhe
proposed settlement is grossly inadequate and should be disapprBeekit v. Andersar667
F.2d 1204, 1210 n.6 (5th Cir. 1982) (citi@gy of Detroit v. Grinnell Corp.495 F.2d 448, 455
(2d Cir. 1974)).

Here, the recovery is 11.8% to 42.9% of the maximum possible recovery, depending on
the conservativeness of tfigures set forth by EPJF. As final approval is frequently given to
settlements even when “the settlement am@uatvery small fraction of the damages amount
projected by the Plaiiffs,” this recovery is reasonable in light of the possible dama§es.In
re Enron Corp. Sec., Derivative, & ERISA Litig28 F.R.D. 451, 566 (S.D. Tex. 2005). Even
the “low” estimate, 11.8%, is a fairly sizeable recovery compared to other agEemugities
class action settlementSee, e.gln re Initial Public Offering Sec. Litig671 F. Supp. 2d 467,
483 (S.D.N.Y. 2009) (approving a settlement representing two percent of aggregeets e
recovery). Furthermoretheamount to be recoverasl more than fifteen times what the Court
rejected in 2004, when it foundb& million settlemennot fair, reasonable, @dequate.

vi. Opinions of Class Counsel, Class Representatives, and Absent Class
Members

Class Counsel and Le&daintiff all agree to the settlemerbee alscotton v. Hinton
559 F.2d 1326, 1330 (5th Cir. 1977)T] he trial judge, absent fraud, collusion, or the like,
should be hesitant to substitute its own judgment for that of counsaftér notice to thelass
wasgiven, the onlypersonobjecting to the Settlement is Magruder, who is not a member of the
class. “Receipt of few or no objections can be viewed as indicative of the adequeey of t

settlement.”In re Enron Corp.228 F.R.Dat 567 (internal quotation marks omitted)
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c. The Parties Seeking Approval Must File a Statement Identifying Any
Agreement Made in Connectionwith the Proposal

Rule 23(e) requires “[t]he parties seeking approval [to] file a statemamtifidng any
agreement madim connection with the proposal.”eb. R. Civ. P. 23(e)(3). This requirement
does not onlgoncern disclosure of the basic settlement terms; “[i]t aims instead at related
undertakings that, although seemingly separate, may have influenced thetdérensettlement
by trading away possible advantages for the class in return for advamagtsefs.” Id.
Committee Notes (2003). “The spirit of [Rule 23(e)({8)lo compel identification of any
agreement or understanding,” written or oral, “that migive affected the interests of class
members by altering what they may be receiving or foregoiSgigchenko v. Brunel Energy,
Inc., 2015 WL 338358, at *6 (S.D. Tex. Jan. 23, 2015) (quoting WAL FOR COMPLEX
LITIGATION (FOURTH) § 21.631 (2004)).

The parties have satisfied this requirement by filing the Stipulation of Settlement, which
publicly discloses the terms of the agreement between EPJF and Defendants coadedtion
with the settlement. The Stipulation also describes a “supplemental coialidgneement”
between the parties, which “gives Halliburton the right, but not the obligatiommmgge the
settlement in the event that a certain portion of the Class delivers timely and vadidtseipr
exclusion from the Class.”"ECF No0.794 at36-37).

d. An Additional Opt -Out Opportunity

Rule 23(e)(4) provides that “[i]f the class action was previously certifidduRule
23(b)(3), the court may refuse to approve a settlement unless it affords a new opyptartuni
request exclusion to individual class members who had an earlier opportunity to request
exclusion but did not do so.” Rule 23(e)(4) “comes into play when the opt-out opportunity

expired before the members received notice of a proposed settlei8épthenkp2015 WL
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338358, at *7. Tis factor is inapplicable hereThe members of the class receivedice of the
Settlement well before the eptit opportunity expired.
e. Class Member Objections

Class members must be provided an opportunity to object to the proposed settlement.
FED.R.Civ.P. 23(e). Thedatice sent to thelasshereinformed them of their right to object and
outlined the process for doing so. To date, there have been a total of two objectidosafiied
aspect of the settlememne byPatricia Magruder, the leadgphtiff in the Magruderclass
action to the settlement itsel{ECF No. 810)and one by Channa Weeratunge onepage
objection to Class Counsel’'s Motion for Award, (ECF No. 8083 discussedaterbelow,the
Court holds thathe fee award sought I§§lass Counsel is reasonable.

Magruder objects to the proposed settlement as being (1) unfair to the sharehadblers, a
(b) an “unlawful infringement on the right of the Magruder Class Claims.” (E&€R10 at 1).
Magruder argues that the release patedifor in the Stipulation of Settlement is too broad,
arguing that EPJF has “abandoned all other claims, and those [abandoned] claiasabgett
of the Magruder Action.” I¢l. at 4.

Magruder’s objection iI©VERRULED . Because she is not a member ofdhlss inthis
caseshelacks standing to object to the settlemefit objector who desnot proveher
membership in the class lacstanding to object to a settlement reached in a securities class
action. SeeFederv. Electronic Data Systems Cor@48 F. App’x 579, 580 (5th Cir. 2007)
(“[O]nly class members have an interest in the settlement funds, and therefotasmly c
members hawstanding to object to a settlemeiitSee alsdn re Deepwater Horizan739 F.3d

790, 809 (5th Cir. 2014) (holdirtbat the district court did not abuse its discretion in deeming

4 The deadline to submit requests for exclusion from the class WasQ]Ji2017.(ECF No. 805 at 7).
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objectors who did not substantiate their membership in the class to have waived atedi forfei
their objections to settlemgnShaw v. Toshiba Am. Info. Sy&1 F. Supp. 2d 942, 974-75 (E.D.
Tex. 2000) (noting that an objector who failed to substantiate his membership in thiecclasts
have “proper standing” to object to class action settlement).

Magruder, as the party seeking to establish jurisdiction, bears the burden of proving
standing. Lujan v. Defenders of Wildlif&04 U.S. 555, 561 (1992). The Stipulation of
Settlement defines thaass as “all Persons (including, as to all such Persons, their beneficiaries)
who purchased or otherwise acquired common stock of Halliburton Company between August
16, 1999 and December 7, 20F1(ECF No. 794 at 3). Magruder purchased her shares on
December 10, 200%.(ECF No. 810 at 2). Magruder provides no other evidence showing that
she is a member of the Class and cites to no other authority to suggest tblaseanembers
have standing to object to a proposed settlement.

Instead, Magruder states that she “derives her status to objeis ¢tarrent settlement
from (1) being an original objector to thearlier] settlement and (2) as an intervenor who is
now Lead Class Plaintiff in the Magruder Class Action.” (ECF No. 810 atl3¢ fact that
Magruder ighelead plaintiff in another cks action is irrelevant for determining standing to
object to the proposed settlementhis class action. Furthermore, Magruder citeso
authority that being an objector in the earlier $6 million settlement gives standimey fo
object now, after her case was severed from this action by the Court’s June 3, 2005(EXEe

No. 207). Magruder’'s case became a distinct, independent action upon severance, and she did

51n response to the Court’s March 21, 2017, Or(e¢,F No. 802), EPJF and Halliburton updateddéfinition of
“Released Claim” to remove any ambiguity about whether the release coveredi®tagelaims. $eeECF No
804).

6 “Patricia A. Magruder purchased 200 shares of Halliburton stock omibecel0, 2001 at a price of $13.97 per

share throughér online account at CSFB Direct. December 10, 2001 (a Monday) wasstheafiiing day after
December 7, 2001 (a Friday). She continues to hold those shares to this @&te Rd. 810 at 2).
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not retain membership in thitass. See als@llied Elevator, Inc. v. E. Tex. State Bank of Buna

965 F.2d 34, 36 (5th Cir. 1992) (“Severance under Rule 21 creates two separate actions or suits
where previously there was but one. Where a single claim is severed out oitgmgteds as

a discrete, independent action, and a court may render a final, appealable judgitbat bne

of the resulting two actions notwithstanding the continued existence of unresolveslioléhe

other.”).

[1I. Class Counsel’'sViotion for Award of Attorney s Feesand Reimbursement of
Litigation Expenses

Class Counsel applies for attorney’s fees in the total combined amount of
$33,333,333.33, or one-third of thet@ementFund, plus interest. The request for diied of
theFund is intendeds amawardto BSF, KSF, and Lawrence “Larry” Vincent, who fged as
local counsel to BSF and later KSF in this action.” (ECF No.&2) Class Counsel indicates
that the award will be divided among Class Counsel as follows:

BSF and KSF have agreed, after paying Mr. Vincent at his lodestar, withntke sa

negaive multiplier as Class counsel is seeking, to share remaining fees on a 65/35%

basis with BSF receiving 65% of the fees and KSF 35%.

(Id. at 4 n.1).In addition,Class Counsel seeksimbursement f0$5,969,540.84 in
expensesplus interest. I€l. at 3). Class Counsel also asks for a $100,000 compensation
award plus interestto Lead Plaintiff. (Id.)

Class Counsel argues that the requested fees are reasonable under eitbezedhtale
of the fund” method or thdddestat method for calculating fees. In their Reply to the Motion
for Award, Class Counsel advocatesng a “scaled back lodestar analysis” as a “echesk” to
the percentage method as “a rough gauge of the reasonableness of the fee@sds@EICF No.

831at 5-6). Class Causel points to other district courts in the Fifth Cir¢bathave accepted

fee awards calculated under the percentage method in light &dltheorfactorsandhavethen
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used the lodestar method as a rough means of checking their Wbritt ). Class Counsel
states that the requested award equates to a “negative multiplier of 0.77sc@ @lasel’s
lodestar,” and thuargueghat the requested award is ateasonable under the lodestar method.
(ECF No. 820 at 3).

Broadly, Class Counsel arguibst they are entitled to this fee for several reasons,
including:overcoming the initial denial of class certificatiorHalliburton I, successfully
overcoming efforts to eliminate the fraod-the-market presumption khalliburton II, sening
more than 60 third-party subpoenas, filing eight mottorompel, reviewng more than 1.3
million pages of documents, taking or deferg40 fact depositions, and taking defendhg 11
expert depositions. (ECF No. 820 at 2). Class Counsel also desbdlssttlement as an
“exceptional resujt which was the result of many years of hard worlkl.) (

a. Legal Standard

The use of a common fund to pay attorney’s fees in class action settlemeells is
established.See Boeing Co. v. Van Geméd4 U.S. 472, 478 (1980) (“[T]his Court has
recognized consistently that a litigant or a lawyer who recovers a eorfund for the benefit of
persons other than himself or his client is entitled to a reasonable attormefy@fiethe fund as
a whole.”). Courts typically use one of two methods for calculating att@hess in common
fund cases: (1) the percentage method, in which the court awards fees as alepsoratiage
of the common fund, or (2) the lodestar method, in which the court computes fees by multiplying
the number of hours reasonably expended on the litigation by a reasonable hourly raté&sand, i
discretion, applying an upward or downward multiplielnion Asset Mgmt. Holding A.G. v.

Dell, Inc, 669 F.3d 632, 642—435 (5th Cir. 2012).
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Regardless of whether tloeurt uses the percentage method or the lodestar method, it
must consider th@ohnsorfactors in calculating attorneyfees. Thdohnsorfactors are (1) the
time and labor required; (2) the novelty and difficulty of the legal issues; (3jitheequired to
perform the legal service properly; (4) the preclusion of other employmehe laftorney as a
result of taking the case; (5) the customary fee; (6) whether thefieedsr contingent; (7)
time limitations imposed by the client or otlwrcumstances; (8) the monetary amount involved
and the results obtained; (9) the experience, reputation, and ability of the att¢(tfgydether
the case is undesirable; (11) the nature and duration of the professional relatiottstiip wi
client; ard (12) awards in similar casedohnson v. Ga. Highway Exp., Ind88 F.2d 714, 718
(5th Cir. 1974)pverruled on other grounds by Blanchard v. Bergedsd U.S. 87, 90 (1989).

The PSLA expressly contemplates the percentage method, providing thiat “[t]
attorneys’ fees and expenses awarded by the court to counsel for the plasgiftall not
exceed a reasonable percentage of the amount of any damages and prejudgméacioedhes
paid to the class.” 15 U.S.C. § 78\&a)(6) see alsdJnion Asset Mgm{.669 F.3dat 644—-45
(affirming an 18% fee award in a PSLA case, so long addhasorframework for assessing the
reasonableness of a fee award is usdthe statute does not define “reasonable percentage,” but
the Motion for Final Approval cites to numerous courtthim Fifth Circuit that have approved
applications for fee awardas 33/4% in class actions. See, ., In re Olicom Sec. Litig.No. 94-
0511 (N.D. Tex. Aug. 30, 1996%ims v. Shearson Lehman Bros., Iiked. Sec. L. Rep. (CCH)
198, 134, at 98,976 (N.D. Tex. Nov. 29, 1993).

If the lodestar method is used, the lodestar is calculated by multiplying the nofimber
hours that an attorney reasonably spent on the case by an appropriate hourly rats, ttvbic

market rate in the community for this woree Smith & Fuller, P.A. v. Cooper Tire & Rubber
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Co, 685 F.3d 486, 490 (5th Cir. 2012). The party seeking reimbursement of attdes,’
bears the burden of establishing the number of hours expended by presenting aideguate t
records as evidenc&ee Watkins v. Fordic@ F.3d 453, 457 (5th Cir. 1993). The court should
use this time as a benchmark and then exclude any time that is excessive, duplicative,
unnecessary, or inadequately documentgek id. The hours remaining are those reasonably
expended, and there is a strong presumption of the reasonableness of the lodestaiSmaount
Perdue v. Kenny .A559 U.S. 542, 552 (201(aizan v. Delta Concrete Prods. C448 F.3d
795, 800 (5th Cir. 2006).

“A reasonable hourly rate is the prevailing market rate in the relevahclmganunity
for similar services by lawyers of reasonably comparable skills, iexjger, and reputation.”
Norman v. Hous. Auth. of City of Montgome886 F.2d 1292, 1299 (11th Cir. 1988) (citing
Blum v. Stensqi65 U.S. 886, 895-96 n.11 (1984)). Thevaht legal community is the
community in which the district court sit§ee Tollett v. City of Kemah85 F.3d 357, 368 (5th
Cir. 2002). The burden is on the movant to “produce satisfactoryreaden addition to the
attorney’s own affidavits-that the requested rates are in line with those prevailing in the
community for similar services by lawyers of reasonably comparableesiflerience and
reputation.” Blum, 465 U.S. at 896 n.11. After calculating the lodestar, the @uayteither (1)
accept the lodestar figure or (2) decrease or enhance it based on the circuro$taecesse,
taking into account th@ohnsorfactors.

“[DJistrict courts in [the Fifth Circuitlregularly use the percentage method blended with
aJohnsorreasonableness chetkJnion Asset Mgmt669 F.3dat 643 (endorsing the use of the

percentage method, so long as it is crdsseked with “a meticulousohnsoranalysis);’ see

7“To be clear, we endorse the district courts’ continued use of the percemtthgel mrosshecked with the
Johnsorfactors. We join the majority of circuits in allowing our district courtsftéeibility to choose between the
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alsoln Re: Oil Spill 2016 WL 6215974, at *19 (E.D. La. Oct. 25, 2016) (“[@]badstafsic]
crosscheck is a streamlined process, avoiding the detailed analysis that tgees$raditional
lodestar examination.”) Courts often theapply a lodestar calculation as a crobeck of the
percentage methodseeCity of Omaha Police & Fire Ret. Sys. v. LHC Gi2015 WL 965696,
at *4 (W.D. La. Mar. 3, 2015) (conducting “a rough lodestar analysis to ches the
reasonableness of the percentage fee awdrdig Vioxx Prod. Liab. Litig 2013 WL 5295707,
at *3 (E.D. La. Sept. 18, 2013) (K€ lodestar analysis is not undertaken to calculate a specific
fee, but only to provide a broad cross check on the reasonableness of the fee arritied at by
percentage method”). The lodestawsscheck is usually appliedd avoid windfall fees, i.e., to
ensure that the percentage approach does not lead to a fee that representg@dinaytrao
lodestar multiple.”Payment Sys., Inc. Customer Data Sec. Breach. L8] F. Supp. 2d 1040,
1086 (S.D. Tex. 2012).

Furthermorecourts using a lodestar as a crokeck to the percentage method have
relaxed the degree of scrutiny applied to counsel’s billing rec@ds£.g, In re Heartland
Payment Sys851 F. Supp. 2dt 1086—-87 (“Those circuits approving the lodestar cobgesck
have made it clear that district courts need not scrutinize counsel’s billorglsegith the
thoroughness required were the lodestar method applied by itselfn this case, the court has
reviewed the feeandcosts reports that counsel submitted and has examined many of the pages
thoroughly. It has not taken the extraordinary amount of time needed, however, for a thorough
examination of all the time and billing records that counsel generated for esiiqices

standalone lodestar analys)s.”

percentage and lodestar methods in common fund cases, with their anatysesitheapproach informed by the
Johnsorconsiderations. Union Asset Mgmt669 F.3d a644.
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Class Counsel argues that the proposed settlement is reasonable under both the
percentage method and the lodestar method. Based on the Fifth Circuit's prebedeatrt
believesthat proceeding with the percentage method analyzed und#stthsorfactors will be
sufficient for analyzing fees. The Cowrill also perform a simplified lodestar analysis as a
crosscheck.

a. Percentage Method

Class Counsel argues that the percentage of the fund that they request &waheiof
attorney’s fes—onethird of the fund, or 33'5%—is within the range of percentage fees awarded
in the Fifth Circuit in other complex cases.

“The Manual for Complex Litigation states that ‘[a]ttorney fees awardddnthe
percentage method are often between 25% and 30% of the fuidiii v. O'Neal, Inc, 705 F.
Supp. 2d 632, 675 (N.D. Tex. 2010) (quotingNJAL FOR COMPLEX LITIGATION (FOURTH) §
14.121 (2010))Schwartz 2005 WL 3148350, at *27 (“The requested fee award of 22.2% of the
Settlement Fund is consistent with and, in fact, significantly less than awaddsnreamilar

cases.”).However, numerous courits this Circuit haveawardedees in the 30% to 36% range.

8 SeeHoeck v. Compusa, Inc. et,aNo. 3:98-CV-0998-M (N.D. Tex. Oct. 14, 2003) (Lynn, C.Jagproving30%
fee);In re Firstplus Fin. Group, Inc. Sec. Litig., Mastéite, No. 3:98-CV-2551-M (N.D. Tex. Oct. 14, 2003)
(Lynn, C.J) (approving30% fee in securities class actip8puthland Secs. Corp. v. INSpire Ins. Solutions, Na.
4:00-CV-355Y (N.D. Tex. Mar. 9, 2005) (Meand) (approving 30% fee in securities class acti@theiner v. i2
Techs., Inc., et gINo. 3:0:-CV—418-H (N.D. Tex. Oct. 1, 2004) (Sander¥) (approving fee of 25% of $80 million
settlement in securities class actionarstadt v. Hastings Entm't, Inc., et,@lo. 2:06-CV-089-J (N.D.Tex Mar.
10, 2003) (Robinsgnl) (approving30% fee in securities class actio8)tver v. UICI, et al No. 3:99CV-2860-L
(N.D. Tex. Mar 3, 2003) (Lindsay) (approving30% fee in securities class actiolm;re Unistar Fin. Serv. Corp.
Sec. Litig, No. 3:99-Cv-1857D (N.D. Tex. Aug. 17, 2001)Fitzwater, J.Xapproving 30% fee in a securities class
action);Kisilenko v. STB Sys., IndNo. 3:99-CV-2872-M (N.D. Tex. Nov. 3, 2000jLynn, C.J.)(approving 30%
fee in a securities class actioh);re Landry's Seafood Rests., Inc. Sec. Litip. H99-1948 (S.DTex. Junl3,
2002) (HarmonJ) (approving 30% fee in securities class actitm)g Intellicall Sec. Litig, No. 3:9+CV-0730-P
(N.D. Tex. Sept. 22, 1993) (Sofid) (approving 30% fee in a securities class actiBpertson, et al. v. Strassner,
et al, No. H98-0364 (S.D.Tex. Jan. 5, 2000) (Atlag) (approving 30% fee in a securitidags actiojy In re
Combustionlinc, 968 F.Supp. 1116, 1156 (W.[La. 1997)(Haik, J) (approving fee of 36% of $127 million
settlement)Neibert, et al. v. Monarch Dental Carpet al, No. 3:99-CV-762-X (N.D. Tex. Jun. 19, 2000)
(Kendall J) (approving 30% fee)in re Olicom Sec. Litig No. 3:94CV-0511D (N.D. Tex. Aug. 30,1996)
(Fitzwater, J.) (approving 33/3% fee) Belman, et al. v. Warringtoret al, No. H91-3767 (S.DTex. Nov. 16,
1993) (Hoyt J) (approving 33%ee€); Sims v. Shearson Lehman Bros., |JRed. Sec. L. Rep. (CCH) 1 98, 134, at
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“If the request is relatively close to the average awards in cases wilhrsiharacteristi, the
court may feel a degree of confidence in approving the aw&ieih, 705 F. Supp. 2d at 675.

Here, the 33'4% requesteds slightly above the fee range suggested by the Manual for
Complex Litigation, buit is not necessarily excessive for thatsaaalone. The fee request is
further analyzed in the context of thehnsorfactors to see whether it is fair, reasonable, and
adequate.

b. Johnson Factors

“The court must scrutinize the agredfees under the standards set forthlohpsoi,
and not merely ratify a prarranged compact.Strong v. BellSouth Telecomm., Int37 F.3d
844, 849 (5th Cir. 1988). The court’s analysis uliddmsommust not be merely conclusory, but
mustestablish grounds for the court’s decision on each afeflegant factorsKlein, 705 F.
Supp. 2d at 676ut sedn re High Sulfur 517 F.3d 220, 228-29 (5th Cir. 2008j the district
court has articulated and clearly applied the correct criteria, we will not egqeitrial court’s
findings to be so exaciatingly explicit in this area of minutiae that decisions of fee awards
consume more paper than did the cases from which they arddewever,”[e]Jven though it is
apparent that the Johnson factors must be addressed to ensure that the resultiegsesalsle,
not every factor need be necessarily consideréure Combustion, Inc968 F. Supp. 1116,

1135 (W.D. La. 1997).

98,976 (N.D.Tex. Nov. B, 1993) (KendalJ) (approving fee of 33L/3% of $30 million settlement in securities
case)in re ProNet, Inc.1933 Act Sec. LitigNo. 3:96-CV-1795-P (N.D.Tex. Nov. 19, 1997) (Solisg) (awarding
30% fee) In re Granada P'ships Sec. LitigNo. H90-0214 (S.D.Tex. Oct. 19, 1992) (Harmod) (approving 30%
fee);Orzel v. Gilliam, et al No. 3:96-CV-0044-G (N.D.Tex. May 16, 1995) (Fishl) (approving30% fee in
securities casef;ourtney, et al. v. Am. Airlines, Inc., et,dllo. 4:97CV—-668-A (N.D. Tex. Sept.3, 1999)
(McBryde, J) (approving30% feg; Transamerican Ref. Corp. v. Dravo Carplo. H-88-789 (S.D.Tex. Nov. 16,
1992) Black, J.) &pproving30% fee) Plains 2001 U.S. Dist. LEXIS 25532 (Rosenthd) (approving30% fee in
securites class action). These cases were compiled by Judge Kinke2elenartz 2005 WL 3148350, at *27
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i. Factor 1. The Time andLabor Required

This case i®ver fifteen years old. There are over 800 filings on the docket. The docket
indicates that there have been at least 17 hearings. There were three appeal&hddineu
and two to the Supreme Court. The Court concltigigsthis cas@asrequired a enormous
amount of time and labor.

BSF was appointed Class Counsel on February 23, 2007. (ECF Nol3@8.joint
declaration of Carl Goldfarb and Kim Miller, Class Counsel describes thesgfiatrforth to
prosecute Lead Plaintiff's claims oveetimany years that this case has been pendiE@QF No.
819 at App.01-131). Class Counsel states that it has dedicated over 67,399.7 hours to the
prosecution and resolution of the claims against Defendantsat App.64). Theoint
declaratioralso dscribes how Class Counsel “overcame various legal and factual hurdles,
including two trips to the U.S. Supreme Court related to class certification, thubetiam of
extensive fact and expert discovery, including at least 40 fact depositions lcbfwere twoe
day depositions), 11 expert depositions, the review of over 1.3 million pages of documents, and
summary judgment ardaubertbriefing.” (1d. at App.63).

ii. Factor 22 The Novelty and Difficulty of the Legallssues

Class Counsel is correct that theltiple trips to the Supreme Court, and in particular the
Supreme Cout reversalof Fifth Circuit precedent iialliburton I, demonstrat¢he novelty
and difficulty of the legal issues in this case:

Class Counsel had to challenge and ultimately reverse the Fifth Circuit's now

discredited precedent holding that plaintiffs had to establish loss causation by a

preponderance of the evidence at class certification in order to invoke th@iraud

theimarket presumption. Even after doing so, becaugbeokvolving case law,

Class Counsel had to face novel legal questions regarding when and how the fraud

on-themarket presumption could be rebutted, what type of evidence or argument

could be used to rebut the presumption at class certification, the ouarftu
evidence necessary to do so, and even what weight to accord the presumption
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during the analysis. The fact that the Supreme Court agreed to hear this case twi

and the Fifth Circuit agreed to hear it three times is one indication of the novelty

and difficulty of the issues presenteahd weighs in favor of granting Class

Counsel’s fee request.
(ECF No. 82(at 13-14).

ii. Factors 3 and 9:The Skill Required to Perform the Legal Service
Properly and the Experience,Reputation, and Ability of the
Attorneys

In its briefing, Class Counsel lumps Factor 3, “the skill required to perform the legal
service properly,” with Factor 9, the “experience, reputation, and abilitedadttorneys.” ECF
No. 820 at 15). Class Counsel argthes this case required expertise at the trial, appellate, and
Supreme Court levels. Furthermore, Class Couwtesaribe how much of the trial
preparatior—in particular, discovery and the dispositive motion preparatiocctired at the
same time as thesues being heard on appeal. Class Counsel points to David Boies’s “decades
of experience in coplex litigation” and KSF'sspecializedskills as securities class action
litigators. (Id. at 16(“Currently KSF is lead or ecounsel in ten securities putagiclass action
litigations, including a number of high profile action}.”

Class Counsel also points to the “quality of the opposition faced by Class Courssel” as
relevant factor in assessing their performart8ee Schwart2005 WL 3148350, at *30The
ability of Plaintiff's Counsel to obtain such a favorable settlement for the @I&lss face of
such formidable legal opposition confirms the superior quality of their represerijatibhe

Court agrees thain this casethat was a substantiadtor due to the very high quality of

defense counsel's work.
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iv. Factor 4: The Preclusion of Other Employment by the Attorney as a
Result of Taking the Case

Class Counsel “spent over 67,399 hours prosecuting the Action, with the bulk of that
work taking place betwedrebruary of 2007 and December 2016. Those hours were time that
Class Counsel’s attorneys could not devote to other matters.” (ECF Nat 830 The Court
agrees that such a level of work would inevitably preclude other representations.

v. Factor 5. The Customary Fee

Class Counsel points samilar fees awarded in prior, comparable casése Court
believeshat this is one of th@ohnsorfactors that does not necessarily need to be considered in
this case, because cases like these do not have “customarySeesre Combustion, Inc 968
F. Supp. at 1135 (“Even though it is apparent that the Johnson factors must be addressed to
ensurehat the resulting fee is reasonable, not every factor need be necessarilgreansid

vi. Factor 6: Whether the Feels Fixed or Contingent

Class Counsel prosecuted this case on a fully contingent basis, and accordingly, this
factor supports the requestieg. The contingent nature of Class Counsel’s fee is also significant
considering thtat numerous points this case stoodsbiaky groundsuch as when the Court
denied class certification and was affirmedloing sdoy the Fifth Circuit.

vii. Factor 7: Time Limitations Imposed by theClient or Other
Circumstances

This factor does not apply in this caseauseltere is no indication that Lead Plaintiff

imposed any time limits in thgrosecutiorof this case.
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viii. Factor 8: The Monetary Amount Involved and the ResultsObtained

The Fifth Circuit has called this facttire “most critical” factor.See Migis v. Pearle
Vision, Inc, 135 F.3d 1041, 1047 (5th Cir. 1998) (degree of success is “most chtbakpi
factor”) (quotingFarrar v. Hobby 506 U.S. 103, 114 (1992)).

According to Lead Plaintiff's damages expé@rPlaintiffs prevailed at trialthe
maximum amount of damages estimated was $848 million, and the minimum was $233 million.
A settlement of $100 million reflects a reasonable recovery based on the esbtilmatages
figures that thelass could have hoped to recover at trial, ardisgsisse@bove, the current
settlement is more than fifteen times larger than the earlier settlement that the Cotexd reje

ix. Factor 10: Whether the Casel s Undesirable

Class Counsel points to BSF being the theradicounsel in this case as evidence of the
undesirability of the case, as well as the uphill battle Class Counsel andlaedidf Faced in
continuing to prosecute this case after the Court denied class certification in 20fi8orally,
the “risk of nonrecovery” andundertakingexpensive litigation against .well-financed
corporate defendants on a contingent fee” has been heldki® a case undesirable, warranting a
higher fee Braud v. Transport Serv. C&010 WL 3283398, at *13 (E.D. La. Aug. 17, 2010).

x. Factor 11: The Nature and Duration of the ProfessionalRelationship
with the Client

BSF was appointed counsel for Lead Plaintiff on February 23, 2007, and thus has been
Class Counsel fanore thara decade. Considering that Class Counsel was replaced twice
before BSF was appointed, the longevity of BSF’s appointment indicates that éssfmoél

relationship with Lead Plaintiff was positive.
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xi. Factor 12: Awards in Similar Cases

The 33%% requestedy Class Counsel is within the range of typical awardsjsamot
the highest fee awardéual securities class action cas&ee In reCombustioninc., 968 F. Supp.
at 1156 (approving fee of 36% of $127 million settlemgesgle alsdn re OlicomSec. Litig, No.
3:94-CV-0511-D (N.D. Tex. Aug. 30, 1996) (approvisijs% fee);Belman, et al. v.
Warrington, et al. No. H-91-3767 (S.D. Tex. Nov. 16, 1993) (approving fees representing 33%
of the settlement fund in securities cas#ns v. Shearson Lehman Bros., |ked. Sec. L. Rep.
(CCH) 1 98, 134, at 98,976 (N.D. Tex. Nov. 29, 1993) (approving fag'&¥ of $30 million
settlement in secilies case).

xii. Conclusion

After considering all of thdohnsorfactors, the Court concludes thiae percentage
requested by Class Counseteasonable anthir. Compared to other common fund cases in this
Circuit, Class Counsés not asking for an unusually large or high fee. Furthermore, there are
significant considerations thatrtherjustify thefee, such as the dogged persever&iass
Counsel showeth this case, such &ventually convincing the Supreme Court to overturn
adverse Fifth Circuit precedent. Other than Channa Weeratunge’s objectiomiswhi
OVERRULED, there werano objections fromlassmembers to the fee award. Althoutle
lack of objections is not dohnsorfactor,the Court finds it relevant in considering the
reasonableness and fairness of the award.

c. Lodestar Method

A courtis toapply a lodestar calculation as a crobeck of the percentage method.

Under this method, the court takes the recorded hours worked by the attorneys angksnultipl

them by a reasonable hourly rat8ee, e.gForbush v. J.C. Penney C®8 F.3d 817, 821 (5th
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Cir. 1996). The resulting lodestar amount may then be adjusted upward or downward depending
on the court’s application of tildhnsorfactors. See id

BSFpresents evidendbat it hasspent 42,489.70 hours of attorney and other
professional time prosecuting this action since February 23, 2007. (ECF No. 819 at App.133-
34). Based on current rat€8SF assert thats lodestar is equal to $26,738,490.5@.)( KSF
asserts that has been involved as “Special Counsel to Lead Plaintiff” since 20@%at (
App.137). KSF asserts that the firm has spent 24,910 hours prosecuting this action, reslting
total lodestar amount of $16,385,469.50. &t App.13738)

Lawrence Vincent states that he began working with Lead Plaintiff in 2086ifisally
to investigate the removal of thégad class counsel William LeracfECF No. 81t
App.142). After BSF was appointed lead counsel, Vincent states that he assistetypnma
appellate briefing and serving as local counsel. Vincent asserts that hefbamque321.8
hours of work in connection with the prosecutadrthe caseand that the haly rate he charges
in comparableand non-contingent matters is $600, which results in his lodestar of $193®80. (
at App.140).

The total lodestdior Class Counsel (BSF, KSF, and Vincent) is $43,317,040.00,
representing 67,721.5 hours of wdfkThe Court has examined the contemporaneous billing
records submitted by Class Counsel and find them reasonBierequested fee of

$33,333,333.33 is less than the lodestpecifically,Class Counsel is asking for 77% of their

9 Both BSF and KSF state that each firm's lodestar was compiled usi@gh@@irly rates for individuals still at each
respective firm, and for individuaf® longer at the firm, by using their last hourly rates. (ECF No. 819 at
App.133).

0 The Motion for Award states that Class Counsel “spent a total of mame6th399” hours, which is the total
number of hours worked by BSF and KSF, excluding Vincdmiigs. (ECF No. 820 at 8)Similarly, the Motion
for Award states that Class Counsel’s total lodestar is $43,123,960.@0, iwkie total lodestar of BSF and KSF,
excluding Vincent's individual lodesta(id.)
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lodestart' Because there is a strong presumption that the lodestar represents a reasenable f
City of Burlington v. Dagues05 U.S. 557, 562 (1992), the fact that Class Counsel seeks an
award less thathe lodestar supports finding that the fee award is reasonable.

d. Expenses

Class Counsel also seaksmbursemenotf its reasonable expenses in the amount of
$5,969,540.84, plus interest. (ECF No. 820 at 24). In the Motion for Preliminary Approval and
in the Notice Class Counsel indicated thtvould seek a maximum of $7,500,000.00 in
expenses, and thus the requeseathbursemenis below the noticed expenses cdgCF No.

795 at 16). Class Counsel has provided a 472-page appendix detailing the expenses for which it
seeks reimbursementECF No. 834).

“Expenses and administrative costs expended by class counsel are recoverable fro
common fund in a class action settlemeriflitteri v. Sec. Am., Inc2011 WL 3585983, at *10
(N.D. Tex. Aug. 4, 2011)In Schwartz Judge Kinkeadeeimbursedexpenses that were
“reasonably and necessarily incurred in prosecuting this action and achievprgpbsed
Settlement.”2005 WL 3148350, at *34. These expenses included consulting expert fees,
transportation, meals and lodging, in-house and outsourced photocopying, research, court
reporting fees and deposition transcripts, overnight courier services, postage, asdrotbes.

Id.

Thejoint declaration of Carl Goldfarb and Kim Miller, of BSF and KSF, respdgtive

describes why, and for whatetlexpenses were incurre(ECF No. 81%t App.076-72). A

significant amourt-64% of the requested expenses, or $3,818,406.07—was spent on experts

1 The inclusion or exclusion of Vincesthours in the total lodestar does not dramatically change the 0.77
multiplier. If Vincent's time is included in the lodestar, the requestedsf0.7695 of the lodestar (i.e.,
$33,333,333.33/ $43,317,040). If Vincent's time is excluded from the &dést requested fee is 0.7729 (i.e.,
$33,333,333.33 / $43,123,960).
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and consultants, which Class Counsel clavesenecessary to establish the basic elements of
Lead Plaintiffs claims, and thuserenecessary in the prosecution of this case. Other large
expenditures include document maintenance necessary to process and maintain thenl.3 mi
documents in this cag&1% of total) legal research (7% of total); and mediatiead, which
were shared with Defendants (0.6% of tot@)erall, he expenses wereasonable and
necessary for successful prosecution of this,case there have been no objections to the
amount requestedAccordingly, the expensesereimbursed.
e. $100,000 Award for Lead Plaintiff

Class Counsel seeks a $100,000 award for Lead Plastdbmpensatiofor the time it
dedicatedn supervising this action. (ECF No. 820 at 3). Lead Plaintiff provides a declaration
from the CEO of EPJF, Paula Johntaileng the involvement of the Lead Plaintiff in this action,
including discussingtrategy, reviewing pleadingsarticipating indiscovery, being deposed,
and attending mediation. (ECF No. 819 at App.150-57). Paula John and EPQF: Patrick
Byrne,arguethat the time spent on this case precluded them from workindhenmgtters.(Id.
at App.155).

Representative parties may be awarded “reasonable costs and expenses (inctuding los
wages)” relating to the representation of the class:

The shae of any final judgment or of any settlement that is awarded to a

representative party serving on behalf of a class shall be equal, on a pdrasisr

to the portion of the final judgment or settlement awarded to all other members of

the class.Nothing in this paragraph shall be construed to limit the award of

reasonable costs and expenses (including lost wages) directly relating to the

representation of the class to any representative party serving on behalf of the

class

15 U.S.C. 8§ 77z-1(4) (emphasis added).

28



As stated at the July 31, 2017, hearing, the request for the $100,000 award for Lead
Plaintiff is granted Without the hard and diligent work of Lead Plaintffer fifteen yearsthis
recovery would not have been possiblde requested fde reasonable based on the value of
the time ofLead Plaintiff and no one has objected to this award.

f. Scott+Scott Expenses

Scott+Scott desnot file a parate motion for its expensddowever, Class Counsel
“has included in its application the request$gott+Scottjfor reimbursement of $300,652.90.”
(ECF No. 820 at 25). In support, Class Counsel att8bott+Scott’'s expense repofECF No.
834),andthe declaration of Geoffery Johnson, (ECF No. 819 at App82} 8-

The expenses requested®gott+Scottare reasonabl@nd there havbeen no objections
to the amount requested. A significant amount—55% of the requested expenses, or
$163,933.33-was spent oexpertsconsultants, and investigators—which Mr. Johnglaims
was necessary to contact confidential withesses and to prepare confidengakwinemoranda
used to support allegations in the complaint—and Wasseasonably necessary in the
successfuprosecution of this casé&ee alsdellabs, Inc. v. Makor Issues & Rights, Lt651
U.S. 308, 308 (2001allowing scienter to be inferred from confidential sourcésjcordingly,
the expenses areimbursed.
IV.  F&S’s Motion for Award of Attorney Feesand Reimbursement of Expenses

a. Fees

For their work as original co-liaison counsel on behalf of the class, F&S seeksrdn awa
of attorneys fees in theamountof its actual lodestar, without a multiplier interest of
$200,703.75. (ECF No. 812 at H&S begansening aslocal counsel to original lead counsel,
S&B, on December 6, 2002. (ECF No. 22). On February 10, 2005, following the failed $6
million settlement, S&B moved to withdraw as lead counsel. (ECF No. 160). On May 3, 2005,
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the Court appointed EPJF as the sole Lead Plaintiff and appointed8mittand Lerach
Coughlin Stoia Geller Rudman & Robbins as lead counsel. (ECF No. 195). F&S’s involvement
as counsel ceased at this time.

LeadPlaintiff opposes F&S’s requegirffees. (ECF No. 825).As a preliminary matter,
deferencas given to Lead Plaintiff's determination that ntead counsel is not entitled to fees.
The Third Circuit recognizes “that a presumption of correctness should . . . be ddoaittk
lead plantiff's decision that a nolead counsé& work, not made pursuant to an agreement
between lead counsel and lead plaintiff, is not entitled to fees to be paid out of thercomm
fund.” In re Cendant Corp. Litig404 F.3d 173, 199 (3d Cir. 2005). linre Enron Judge
Harmon noted that she “does not believe that the Fifth Circuit would go so far asr acc
presumption of correctness, but would certainly give the Lead Plaintiffisrdeégion
considerable weight” in assessing whether fees should be denied to non-lead ‘2oGa66F.
Supp. 2d at 765. The Fifth Circuit does not appear to have commented on the amount of
deference to be accorded

The Court finds persuasive Lead Plaintiff's opposition to F&S receiving fees amd not
additionallythat F&Shas not articulated arsubstantial or independent benefit conferred to the
Class. In re Enron Corp. 2008 WL 2566929, at3*(“If an attorney creates a substantial benefit
for the class in this period. . then he or she will be entitled to canpatior’). If anything,

F&S'’s efforts in supporting the failed settlement delayed the progressiba oése and

21n an earlier opinion, Judge Harmon adopted the Third Circuit’s teitdntifying when the presumption of
correctness, or “the weight that might be accorded the decision of a pregledied and effective Lead Plaintiff by
the Fifth Circuit,” can be overcome. 2008 WL 2566929, at *5 (S.D. Tex. Jurg®@8). Specifically, Judge
Harmon stated that a lead plaintiff's opposition to-fead counsel receiving fees could be overcdmen-lead
counsel could show (1) that the lead plaintiff had failed in its fiduciamesemtation of the class, or (2) that the
denial of fees was erroneous becauselaad counsel “can and do specifically identify the benefits they
independerty provided to the class that would not have been provided by the services of leaelcold. (citing
Cendant 404 F.3d at 19200).
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threatened potential recovenA significant portion of F&S’s requested fees are related to the
proffered$6 million settlement, wich was rejected, in part, because counsel failed to inelide
of theleadplaintiffs in settlement negotiations and failed to disclose material detdhem.
(ECF No. 133 at 12-3). Further,F&S requests fees attending a hearingdoigust 25, 2003, on
EPJF’s Motion to Show Cause as to whether S&B violated its fiduciary dutiesdtasise

F&S was there in a supportive capacity to S&B, it was in support of argumentsageidst
EPJF’s Motion and, therefore, arguments madenagtie ClassCf. In re Enron 2008 WL
2566929, at *3 (“[An attorney] whose efforts create, discover, increase or preseneta f
which others also have a claim, is entitled to recover from the fund the costditigdtion
including [fees].”) F&S also improperly requests fees in preparing a fee application in
connection with the rejected $allion settlement® SeeHadden v. Standard Supply &
Hardware Co, 1997 WL 403239, at *3 (E.D. La. July 17, 1997W] ork relating to attorneys'
fees apptations is not compensable from a common fund and that the time spent working on
attorneys' fees applications and research regarding attorneyshéesgd not be included in the
lodestar amourif.. The recorcbverall indicates thad&S performedadministrative servicehat
did not benefit the classSee also In re Adelphia Communs. Corp. Sec. & Derivative 2098
U.S. Dist. LEXIS 67220 at *15-16 (S.D.N.Y. Sep. 3, 2008) (HgTiling of a complaint, without
more, is not fee-worthy” unless the filing attorneys “alone discover groondssiit, based on
their own investigation rather than on public reports” or lay out “factual nedsea legal

theories that leadounsel did not discover, and upon which lead counsel later)rely.”

13 For example, 3.25 hours on August 11, 2G04;Work for motion for approval of fees.” (ECF No. 814at 21).
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Becausd-&S did not provide a substantial or independent benefit to the Classtud
contrary to the wishes of at least the current Lead Plaintiff, who oppo$es #pplicationits
requested fee award is denied.

b. Expenses

F&S seels reimbursement of out of pocket expenses in the amount of $10,922.05,
without interest (ECF No. 812 at 1). “Lead Plaintiff does not oppose reimbursem@r&8fs]
expenses reasonably incurred in connection with the prosecution of the litigat@F No 825
atH.

F&S provides detailed expense sheets in support of its request. (ECF Noat39)-
However some of the expensappear to have be@&xpended in support of the failed Bdlion
settlement.One entryfor May 29, 2004, describes a $1,772.80 exptatzeed‘Copies
stipulation and settlement(1d. at 37). Based on the docket sheet, the stipulation taitad
$6 million settlement was filed on May 10, 2004, and thus it appears that F&S seeks to be
reimbursed for making copies of the earlier settlement which, if it had succeeded, vawel
dramatically reduced thatass’s recoveryF&S also requestseimbursement foexpenses
related taattending a hearing on August 25, 2003, on EPJF’s Motion to Shose@a to
whether S&B violated its fiduciary duties to the claghich, as discussed, was detrimental to
theclass. Accordingly, the Court determines that the folloveixgenses were nodasonably

and necessarily incurred in prosecuting this action aadhreving tie proposedestlement

Date Expense Amount
August 25, 2003 Car Rental $47.84
August 25, 2003 Meals $36.50
August 25, 2003 Parking $6.50
May 29, 2004 Copiesstipulation and settlement| $1,772.90
May 29, 2004 Postagestipulation andettlement | $64.80
Total: | $1,928.54

32



The remainder of the claimed expense$&D93.51is reimbursed.
V. K&K’s Motion for Award of Attorneys’ Fees and Expenses
a. Fees

K&K seeks $132,600.20 ifees forits work performed as local coundel AMSF. (ECF
No. 815). K&K’s involvement as counsel ceased when Sedtott and Lerach Coughlin Stoia
Geller Rudman & Robbins were relieved of their duties as lead counsel eamdeplaced by
BSF. (ECF No. 308)LeadPlaintiff opposes K&K’s request for fees. (ECF No. 825).

Unlike F&S, K&K was more actively involved in the litigation of this case,ipaldrly
in its opposition tdhe failed settlementK&K participated in “strategy regarding opposition to
the Settlement, briefing on the opposition, and the preparation for . . . the hearing on the
opposition. (ECF No. 815 at 3). Itwork benefited the class by ultimately contributinghe
current settlementK&K also assisted in drafting the third and fourth consolidated class action
complaints, briefs on the motions to dismiss, traveling to California for syratetydiscovery
meetings, and traveling to Houston for mediatitoh. Notably,Defendang’ Motion to Dismiss
the third consolidated class action complaint was denied, in part, based on the balekion-
doctrine, the arguments for which were “developed and briefed by K&K.” (Anderson &ff.
ECF No. 815-1).Despite Lead Rintiff’ s opposition, the Court findbatK&K has provided
substantiabr independenivenefit to the classMoreover, he Court has examined the
contemporaneous billing records and find them reasonable. Accordingly, and fasihesre
similar to the aesdiscussed in awarding fees to Class Counsel, the Court awards attorney’s fees
to K&K.

However, the Court makes two modifications to the fee award. The total lodestar

requestedby K&K is $132,600.20representin@05 hours of work.The lodestar is basl on
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current billing rates. (ECF No. 815 at 6 & n.4)hellodestamust be calculated usirngstorical
rates, as opposed to current ratkess true that'[t] he prevailing rate, unless other factors dictate,
is the current rate that is pamlattorneys even though the litigation spans a number of ¥ears.
SeePruett v. Harris Cty. Bail Bond Bd593 F. Supp. 2d 944, 946 (S.D. Tex. 2008). One such
factor that militates against using the current imtehen counsel seelses basedmnostly on
work performed during thearly stages dftigation. See Rodriguez v. Barrita, In&3 F. Supp.
3d 1268, 1280 (N.D. Cal. 201&educing fee award from current (2014) rate because
“overwhelming majority ofcounsel’s]time spent in this cagapproximately 9%) occurred in
2013 and earlier”). K&K stopped all work on this case on February 23, 2007, more than 10
years before it submitted its request for fees. While the rate provided bynk&&ikeasonably
reflects the value of its servicexday, using that rate causes an unwarranted incredbke in
overall fee award. Based on the record, the fee reqdssted for historical rates
$118,391.88. SeeECF No. 826 at 1 3c). Secomitcumstances warranhadditional
downward adjustment of K&K’s lodestar. K&K should not be entitled to receive propofyional
more attoney’s fees than Class Counsel; the Court #pmies &0.77 multiplier, the same
multiplier applied to Class Counsel’s lodestéccordingly,K&K is awarded $91,161.75 in
attorneys fees
b. Expenses

K&K asks for $7,380.87 in expenses, plus interast provides a detailed expense
report (ECF No. 815 at 12)As with F&S, ‘“Lead Plaintiff does not oppose reimbursement
of [K&K’s] expenses reasonably incenl in connection with the prosecution of the litigation.”

(ECF No. 820 at 5). After reviewing the expense report provided by K&K, the Courtlfiaids

34



the expenses wereasonable and necessary for susitéprosecution of this case.
Accordingly, the expensesereimbursed.
VI. RGRD'’s Motion for Award of Expenses
RGRDserved agodead ounsel from May 3, 2005, through February 23, 2007. RGRD
initially moved for fees and expenses; however, RGRD has since withdrawn itst rienjuen
awad of attorney’s fees, and instead seeks only reimbursement of expenses. (ECF No. 823)
RGRDseeks reimbursement f$612,513.85 in expenses. (ECF No. 817 at83RD
submitsexhibits detailing itexpenses, separated by categdBCF No. 8171 at 67). There
are no objections to RGRD’s request for expengdter reviewing the evidencerovided by
RGRD, the Court finds that the expensesrereasonable and necessary for successful
prosecution of this case. Accordingly, the expenses are reimbursed.
VIl.  Conclusion
For the reasons stated below and on the record, the Motion for Final Approval of Class
Action Settlement iISRANTED. Class Counsel’'s Motion for Award of Attorneys’ Fees and
Reimbursement of Litigation Expense<GRANTED. Class Counsel is awarded
$33,333,333.33 in attorneyfees, plus interest accrugereont* Class Counsel is reimbursed
$5,969,540.840r expenses, plus interest accrued thereon. Lead Plaintiff is awarded $100,000,
plus interest accrued thereoBcottScott is reimbursed $300,652 .80 expensesplus interest
accrued thereon
Federman & Sherwood’s Motion for Attorney Fees and Reimbursement of Expenses is
GRANTED IN PART andDENIED IN PART. F&S’s is reimbursed $8,993.%5dr expenses.

Kilgore & Kilgore’s Motion for Award of Attorneys’ Fees and ExpenseéSFRANTED IN

Interest here refers only to the proportionate share of interesedtyrthe Settlement Fund while held in
escrow. (ECF No. 794 at 32).
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PART andDENIED IN PART. K&K is awarded $91,161.75 in attorney’s fees, phisrest
accrued thereonK&K is reimbursed $7,380.87 fexpenses, plus interest accrued thereon.
Robbins Geller Rudman & Dowd’s Motion for Award of ExpenseéSRANTED. RGRD is
reimbursed $112,513.86r expenses, plus interesmtcrued thereon

SO ORDERED.

April 25, 2018.

ARAM G. L\&NN )
1fEF JUDGE
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