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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

CURTIS TREY SEASTRUNK,
Plaintiff/Counter-Defendant,

V.
DARWELL INTEGRATED

TECHNOLOGY, INC.,
Defendant/Counter-Plaintiff,

w
D @ w0

DTS INTERNATIONAL INC., d/b/a
DARWELL TECHNOLOGY SYSTEMS, §

Defendant. 8§
§ Civil Action No. 3:05-CV-0531-BF
8§ ECF
DARWELL INTEGRATED 8§
TECHNOLOGY, INC., §
Third Party Plaintiff, 8§
§
V. 8§
§
CURTIS TREY SEASTRUNK and §
SITE MONITORING SOLUTIONS, 8§
INC., 8§
Third Party Defendants. §

MEMORANDUM OPINION AND ORDER

This is a consent case before the United States Magistrate Judge. The Court granted in part
the motion for reconsideration, motion to amamgbjment, and motion for new trial relating to the
reasonableness and necessity of the attorneyttaeshis Court awarded Curtis Trey Seastrunk
(“Plaintiff”) (doc. 165), filed by Darwell Integratl Technology, Inc. (“Defendant”). This Court
vacated the award of Plaintiff's attorney fees of $96,077.80 and costs of $7,949.00.

Plaintiff claimed attorney fees as the pa#ing party on Defendant’s counterclaim under the
Texas Theft Liability Act (“TTLA”), Tex. Civ. PRAC. & ReEM. CoDE § 134.005(b). Defendant’s

TTLA claim constituted only one claim against one party out of the many parties in this lawsuit who
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brought claims against each other under federal and state Tae. Court found that it did not
appear that the eight claims that survived untittiaéwere so intertwined as to be inseparable from
Defendant’s TTLA claims under the Act and ordelPdaintiff to submit a new request for attorney
fees segregating the fees to the extent thgitegation is possible. The Court further ordered
Plaintiff to brief the reasonableness of his reqtesittorney fees. Plaiiff stood on his claim that
Texas law does not require him tgeegate the fees. Plaintiff natly reasserted his “right” to 60%

of the core fees for services, but soughadditional $27,967.85 over and above the attorney fees
of $96,077.80 which the Court had previously vacated.

On reconsideration, Plaintiff asserts that Te&xas law controls both the award and the
reasonableness of fees awarded; (2) Texas law reanitie award of costs and fees to Plaintiff as
the prevailing party on a TTLA claim; (3) Texksv provides certain factors to determine the
reasonableness of attorney fees; and (4) Texagdaerns the need for, and manner of, segregation
of the fees.

Defendant contends that Plaihshould recover no attorney fees, objecting to: (1) Plaintiff's
failure to raise his attorney fee claim until the pattorder; and (2) Plaintiff’s failure to produce
evidence of his attorney fees in response to prelisabvery. Defendant also asserts that attorney
fees are not warranted because: (1) the Court fthatdPlaintiff's evidence was not credible and
gave it no weight; (2) Plaintiff's sole reason for faiBure to segregate fees is willfully misleading
to this Court; (3) Plaintiff failed to segregateaeerable fees from non-recoverable fees as required;

and (4) Plaintiff failed to segregate fees relatinigisofailed trademark infringement claims and all

! Defendant filed a Third Party Claim againg#eSvonitoring Solutions, Inc. (“SMS”), but only
Seastrunk was accused of the theft of physical property from Defendant under the TTLA.
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other claims voluntarily dismissed as part of jbiat pretrial order (breach of contract, fraud,
conspiracy, conversion, and unfair competition).
Background

Plaintiff brought this action agast Defendant for copyrightfimngement. Daniel Fuhrmann
(“Fuhrmann”) created two source codes known akitt@ert Protocol Convertor (“Convertor”) and
the Protocol Board Addressing Decode (“Decod€Pl.’s Am. Compl. at 3.) On August 8, 2004,
Fuhrmann executed an Agreement for AssignneénCopyright and assigned to Plaintiff the
copyrights to the Convertor and the Decoddéd.) ( This agreement was clarified through an
amended agreement on August 17, 200%.) (Plaintiff registered t copyright for the Convertor
on September 20, 2004 and registettezl Decode on January 13, 200%d. @t 3—4.) Plaintiff
claimed that Defendant was infringing his caghits by using the Convertor and the Decode in
Defendant’s site monitoring programs. Plaintiff dropped all causes of action with respect to the
Decode in open court before trial and presentedvidence relating to the Decode. At no time did
Plaintiff ever claim he owned Bendant’s Micore or LCI products.

Defendant alleged a third party claim agaRlsintiff and SMS for copyright infringement.
This case was about four pieces of source cmdelaintiff, the Convertor and the Decode; for
Defendant, LCI and Micore software (software twats wholly unrelated to the Convertor or the
Decode because they functioned on differentpaer platforms). Defendant also brought third
party claims for tortuous interference with éxig contracts and unfair competition, in addition to
counterclaims for breach of fidiary duty, violation of the TTLAand trade secret misappropriation.

After a bench trial, this Court found thatfeedant was entitled to judgment on Plaintiff's

claims and Plaintiff and SMS weentitled to judgment on Defendant’s claims and counterclaims.



Accordingly, the Court found that Plaintiff afm@kfendant should take nothing by way of their
causes of action against each other. In postjedgproceedings, the Court further found that even
though this entire case had ended in a wash, Tlawasequires this Court to award attorney fees
to Plaintiff for the defense of Defendant’s TTlodaim. The Court awarded the fees requested.
Defendant objected, and the Court vacated treerdwaf fees and costs and agreed to dev@ovo
consideration to the issue of attorney fees and costs.

Defendant’s Objections to Plaintiff’'s Failure
to Properly Raise a Claim for Attorney Fees

First, the Court will consider Defendant’s\esved objection to any award of attorney fees
and its request that the Court exclude Plaistiéfvidence of attorney fees. Defendant contends
Plaintiff's claim for attorney fees should be barbetause he failed to plead for attorney fees and
failed to produce evidence of his attorney feesspoese to pretrial discovery requests. Previously,
this Court found that although Plaintiff did noesgfically plead for attorney fees under the TTLA
in his complaint, he explicitly requested attorfess under this statute in the joint pretrial order.
The Court finds no reason to revisit its holding that the pretrial order supersedes any previous
pleading. Plaintiff's request wateaded properly, and Defendant wasotice at trial that Plaintiff
was seeking attorney fees undex TTLA. Further, in a federal court bench trial, the Court usually
determines the attorney fee issues in padat proceedings. Accordingly, although Plaintiff
breached discovery rules by failing to produce recoftlse attorney fees in response to discovery
requests, the breach does not warrant the denséhtftorily-required attorney fees. Defendant’s
procedural objections are overruled.

Defendant’s Objection that the Court Found that Plaintiff's
Evidence was not Credible and Gave it No Weight




The Court will now consider Defendant’s clainattthe fact that the Court found Plaintiff's
evidence not credible and gave it no weight deprRlastiff of prevailing-party status under the
TTLA. The TTLA is “a relatively new statuteahhas a unique provision compelling the award
of reasonable and necessary attorney fees tdyatpat successfully defends against a claim under
this act, without any prerequisite that the mldoe found groundless, frivolous, or brought in bad
faith.” Air Routing Int'l Corp. v. Britannia Airways, Ltd150 S.W.3d 682, 684 (Tex. App.
—Houston [14th Dist.] 2004, no writ)A “prevailing party” is onavho is vindicated by judgment.
Dear v. City of Irving902 S.W.2d 731, 739 (Tex. App.—Ausii®95, writ denied)(interpretingek.
R.Civ.P. 131). The Court granted judgment taiftiff on Defendant’s counterclaim under the
TTLA. (Doc. 147.) The fact that Plaintiff isndicated by the judgment on the theft claim gives him
prevailing-party status for purposes of attorfe®s under the TTLA because he need not prove that
Defendant’s theft claim was frivolous, malicioos,brought in bad faithas required by most fee-
shifting statutes.

Defendant's TTLA Claim and Plaintiff's Defense

Next, the Court will address Defendant’s contention that Plaintiff's sole reason for his failure
to segregate attorney fees incurred in defendiagitéft claim is willfullymisleading to the Court.
The Court finds no evidence that Plaintiff's coelnattempted to willflly mislead the Court.
However, the Court finds that Plaintiff's contemtithat he had to overcome Defendant’s theft claim
in order to fully recover on his copyright infringentelaims against Defendant is without merit and
does not constitute legal grounds for failure to segeeg@drney fees in thisase. The Court also
finds meritless Plaintiff's contentions that: teould not prevail on his copyright infringement

claim without proving that he did nsteal his code from Defendant,” and (2) “the majority of issue



specific legal services in this case related to fointiff’'s] copyright iffringement claim and his
defense of Defendant’s Theft Liability Act countaioh.” Defendant admitted as early as June 10,
2005, that it did not own the Convertand the Decode. Defendant further admitted that Plaintiff
owned the code and Defendant did claim any right to it. Plaintiff's claims of inseparability fail.
Moreover, in a Memorandum Opinion and Order in this case entered July 10, 2006, the
Honorable A. Joe Fish, United States District Juidgehe Northern District of Texas, explained
the difference between an allegation that a person wrongfully physically deprived another person
of his physical property and an allegation thaeason deprived him of an intangible copyright,
citing Dorsey v. Money Mack Music, Ind04 F. Supp.2d 858, 866 (E.La. 2003). State law
claims of conversion and theft obmputer software would lpreempted by copyright law unless
the allegation was that the defendantvéld software in its tangible form&arson v. Dynergy,
Inc., 344 F.3d 446, 456-57 (5th Cir. 2003) (finding tpkintiff's conversion claim alleging that
defendant wrongfully withheld plaintiff's softwe in its tangible forms was not preempted by
federal copyright law). Defendant’s TTLA clamiieged only the theft of physical property which
included software in its tangible form, as well as Honor Snacks and other personal property. The
property was allegedly taken duogi Plaintiff’'s departure from Dendant’s workplace when he left
Defendant’'s employ. The TTLA claim for the tagiof physical property was entirely separable
from the claims involving the taking of intellectymoperty rights, i.e., vangful use, distribution,
or copying of its software. Any claims of th&itag of intellectual property rights would have been
preempted by the copyright clainms. The TTLA claim required onlghat Plaintiff defend against
the taking of physical property at the time he left Defendant’s employ.

With respect to Defendant’s TTLA claim, the@bfound insufficient evidence that Plaintiff



personally stole property from Defendant priothie end of his employment. Sheila and Roger
Darisse testified that after Plaintiff's employmeiith Defendant ended, they noticed missing items.
They further testified that they believed Plaintiff had stolen the items; however, they admitted that
their belief was based on speculation and ncamnpersonal knowledge. The Court found that
Sheila and Roger Darisse were not credible witnesses.

Defendant also introduced at trial surveitarvideo from FridayJuly 16, 2004, Plaintiff's
last day of work. The video showed an uoggazable person walking in and out of Defendant’s
building over about a four-minute time span. Sheila Darisse testifedthe person on the
surveillance video had to be Plaintiff because/as the only person still at the workplace when she
left. The Court found her testimony to be pure sfaimn. Further, the @urt found that the video
did not show what, if anything, was removed from liuilding. Plaintiff testified that he removed
some personal items from the building that night, including a personal computer and a personal
refrigerator. Sheila Darisse testified that she wrote a list of missing items on July 27, 2004. The
Court found neither evidence that Defendant rougimelentoried its property in the office area nor
evidence connecting the items on the list to Pl&intihe Court noted that: (1) two other employees
were recently fired, both of whom had the same sxt@these items as Plaintiff; and (2) none of
these items appeared in the surveillance vidébe Court concluded that the evidence neither
showed nor supported an inference that Bfabook Defendant’s property when he left.

Plaintiff did not have to overcome Defendarttieft claim in order to fully recover on his
copyright infringement claim against Defendaktoreover, with proper evidence, Plaintiff could
have prevailed on his copyright infringement clairespective of whethdre did or did not take

physical property from Defendant e he left. The theft claimvolved, in part, an allegation that



Plaintiff took the tangible form of Micore and LComputer software, software unrelated to the
Convertor or the Decode. Plaintiff's counsel dat render the same discrete legal services with
respect to (1) Plaintiff's claim for copyriglmfringement based upon Defendant’s use of the
Convertor and the Decode in Defendant’s sitnitoring programs, and (2) Plaintiff’'s defense of
the theft of physical property claim. Neitheetmajority of the general legal services nor the
majority of issue-specific legal services in this case related to both fadpyright infringement
claim and his defense of Defendant’s TTLA counterclaim.

Under Texas law, if any attorney fees relatdely to a claim for which such fees are
unrecoverable, a claimant must segregatoverable from unrecoverable fe€sny Gulo Motors
[, L.P.v.Chapa212 S.W.3d 299, 313 -314 (Tex. 2006). Intered facts do not make recoverable
fees for claims on which attorney fees are not allowleld. Only when discrete legal services
advance both recoverable and unrecoverable chienthey so intertwined that they need not be
segregatedld. Plaintiff has segregated from the respee attorney fees only the legal services
rendered before the TTLA counterclaim was filed éhe legal services related to the bankruptcy.
Plaintiff claims that recoverable core services @dregenerally necessary legal services; (2) services
in defense of Defendant’s TTLAanterclaim; and (3) services he claims are intertwined with the
defense of the TTLA counterclaim. Plaintiff esdites that 60% of the recoverable core services
were necessary for Plaintiff's defense of Deferidal TLA counterclaim. Plaintiff seeks attorney
fees of $124,045.65. The Court denies the amount requested because itis: based upon the erroneous
assertion that the attorney fees on the theft claim were inseparably intertwined with Plaintiff's
copyright infringement claims; excessive; unreasaabid the result of failure to exercise proper

billing judgment.



Defendant claims that because Plaintiff failedegregate its attorney fees after it objected
to the failure to segregate, Plaintiff is eotitled to any fees. Defendant relies upon dickgiache
Corp. v. Dynegy Midstream Services, Ltd. Partnerskig S.W. 3d 554, 566 (Tex. App.-- Houston
[14th Dist.] 2006, no pet.) (citinGreen International, Inc. v. SoJi®51 S.W. 2d 384,389 (Tex.
1997)). However, the Texas Supreme Courtiegther explained the circumstances under which
an attorney fee claimant’s failure to segregate @oesult in a recovery of zero fees nor stated that
failure to segregate will or nstiresult in zero recoverySeeAMX Enterprises, L.L.P. v. Master
Realty Corp, 283 S.W.3d 506, 523-24 (Tex. App.--Farforth 2009, no pet.). Additionallyolis
predateshapain which the Texas Supreme Court held that a claimant's failure to segregate fees
does not mean that the claimant cannot recovefeasybecause unsegregated attorney fees for the
entire case are some evidence of what the segregated amount shdbde l6hapa212 S.W.3d
at 314. Accordingly, the Court will consider thesegregated attorney fees for core services in

determining what attorney fees are compensable as reasonable and necessary irf this case.

A federal court applies state law in determining whether and in what amount to award
attorney fees in a case governed by state Mathis v. Exxon Corp302 F.3d 448, 461 (5th Cir.
2002). The TTLA states that a prevailing party shall recover “reasonable and necessary attorney's
fees.”SeeTex Civ. Prac. & Rem. Code 8§ 134.005(b) (Vernon 20Bégumont v. Bashar2p5
S.W.3d 608, 621-22 (Tex.App.—Waco 2006, no pet). A sister court recently searched for cases

analyzing what constitutes “reasonable and nepcgagiarney's feegjermitted by § 134.005(b) and

2 Defendant filed a Surreply and Plaintiff filadSupplemental Appendix concerning whether, based
upon an alleged oral agreement between Plaimiiftas counsel for payment, the Court should take
judicial notice that the usual and customary fegegiested by Plaintiff are reasonable. The Court
finds that the alleged oral agreement is not detextive of the amount of a reasonable attorney fee
for defense of the TTLA claim.



found only one case, a case which did not set forth a starféidedity & Deposit Co. of Maryland

v. RodriguezNo. 3:09-CV-76-KC, 2009 WL 2382979 at *3 (W.D. Tex. June 10, 2009) (citing
Beaumont205 S.W.3d at 621-22)). The Texas DiscigiinRules of Professional Conduct set forth
factors that courts may use in determining the reasonableness of the attorneySdéed®x.
Disciplinary R. Prof. Conduct 1.0deprinted inTex. Gov't Code, tit. 2, subtit. G.App. (State Bar

Rules, art. X, 8 9). These factors are:

(1) the time and labor required, the novelhd difficulty of the questions involved,
and the skill required to perform the legal service properly;

(2) the likelihood ... that the acceptancehaf particular employment will preclude
other employment by the lawyer;

(3) the fee customarily charged in the locality for similar legal services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circumstances;

(6) the nature and length of the professional relationship with the client;

(7) the experience, reputation, and ability of the lawyer or lawyers performing the
services; and

(8) whether the fee is fixed or contimgeon results obtained or uncertainty of
collection before the legal services have been rendered.

Id. The Texas Supreme Court has adopted these factors for determining the reasonableness of
attorney fees generallySee Arthur Andersen & Co. v. Perry Equip. Co#d5 S.W.2d 812, 818-19

(Tex. 1997)see also Stegall v. Stegdil{1 S.W.2d 564, 566-67 (Tex. App.—Fort Worth 1978, no
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pet.) (“The elements to be considered by the ¢rfiéact in its determination of a reasonable amount

of attorneys' fees include the nature and corifylef the case, the amount in controversy, the
amount of time and effort required, and expertise of counsel.”) (citations omitted). Texas courts
have also employed the “lodestar” method, théhothat federal courts generally appBorg-
Warner Protective Servs Corp.v. Floy@5 S.W.2d 861, 870 (Tex. App.—Corpus Christi 1997, no
pet.) (citations omitted).The “lodestar” method requires courts to first determine the number of
hours reasonably spent by counsel on the matter, then multiply those hours by an hourly rate the
court deems reasonable for similarly complex, non-contingent whitk. After the court has
establishes the “lodestar” figure, it then conssdehether the lodestar figure should be adjusted
upward or downward depending on the circumstances of the hssee also Migis v. Pearle
Vision, Inc, 135 F.3d 1041, 1047 (5th Cir. 1998) (citlmmpisiana Power & Light Co. v. Kellstrom,

50 F.3d 319, 324 (5th Cir. 1995)). In making a logleatjustment, courts look to twelve factors,
known as thdohnsorfactors, because they originatedainnson v. Georgia Highway Express, Inc.,

488 F.2d 714 (5th Cir.1974). Thesetors are “substantially similar” to the factors adopted by the
Texas Supreme Coutt.See AIM Group, Inc. v. Golden2007 WL 491199, at *3 (Tex.App.--

Houston [1 Dist.] 2007, no pet.).

The court “must select an appropriate houag based on prevailing community standards

® The Johnsonfactors are: (1) the time and labor required for the litigatfghthe novelty and
difficulty of the questions presented; (3) the skijuized to perform the legal services properly; (4)
the preclusion of other employment by the attowhés/ to acceptance of the case; (5) the customary
fee; (6) whether the fee is fixed or contingdi@) time limitations imposed by the client or the
circumstances; (8) the amount involved and theltrebtained; (9) the experience, reputation and
ability of the attorneys; (10) the “undesirabilitpf the case; (11) the nature and length of the
professional relationship with the cligand (12) awards in similar casédigis, 135 F.3d at 1047
(citing Johnson488 F.2d at 717-19).
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for attorneys of similar experience in similar case§hipes v. Trinity Indus987 F.2d 311, 319

(5th Cir. 1993) (Shipesll” ). The court then multiplies the number of compensable hours by the
selected hourly rate to produce the lodestar amaddnsee also Rutherford v. Harris County, Tex.

197 F.3d 173, 192 (5th Cir. 1999) (citihgague of United Latin Am. Citizens # 4552 v. Roscoe
Indep. Sch. Dist.119 F.3d 1228, 1232 (5th Cir. 1997)). The burden to substantiate both the
requested hours and the hourly rates rests upon the movamsley v. Echkerhard61 U.S. 424,

437 (1983). Once the lodestar has been determined, the court may adjust it upward or downward
if the Johnsonfactors not “already considered in @alhting the lodestar” warrant such an
adjustment. Shipes 1) 987 F.2d at 320) (citingon Clark v. Butler916 F.2d 255, 258 (5th Cir.
1980)). However, the lodestar is presumptively reasonable and should be modified only in

exceptional case<ity of Burlington v. Dagueb05 U.S. 557, 562 (1992).

Determinations of hours and rates are questainact, and thede applicant bears the
burden of providing the necessary documentation that will allow the reviewing court to identify the
distinct claims. Hensley 461 U.S. at 437see also Stegalg71 S.W.2d at 566 (“An award of
attorneys' fees is a question for the trier of fact.”) (citim@Sec. Life Ins. Co. v. Spra468 S.W.2d

347, 349 (Tex. 1971)).

Analysis
This case was filed on March 16, 2005, and tried to this Court on February 25, 2008.
Needless to say, the Court is thoroughly familiar with the extensive pleadings, discovery, motions,

evidence, credibility of witnesses, and the result -- a take-nothing judgment for all parties.

The court’s first step in calculating the amourd ofasonable attorney fee is to “determin[e]

the compensable hours from the attorneys’ time records, including only hours reasonably spent.”
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Shipes 1J987 F.2d at 319. When the documentatidmoairs is not adequate, the court may reduce

the number of compensable hourensley v. Eckerhari6l U.S. 424, 433 (1983). The court may

also exclude any hours that it determines “are excessive, redundant, or otherwise unnetgssary.”
at 434. The District Court has recognized thiaeterm block billing ‘refers to the time-keeping
method by which each lawyer . . . enters the total daily time spent working on a case, rather than
itemizing the time expended on specific tasksBarrow v. Greenville Indep. School DisNo.
3:00-CV-0913-D, 2005 U.S. Dist. LEXIS 34557;&0 (N.D. Tex. Dec. 20, 2005), aff'd 2007 U.S.

App. LEXIS 24778 (5th Cir. Oct. 23, 2007) (quotiRgbinson v. City of Edmon#i60 F.3d 1275,

1284 n.9 (10th Cir. 1998) (quotittprolds Stores, Inc. v. Dillard Dep't Stores, 82 F.3d 1533,

1554 n.15 (10th Cir. 1996)).

The Court has considered the Declaration of Mack Ed Swindle. Taking into consideration
the Declaration in addition to the Court’s knowledfiseeasonable and customary fees for defending
a theft claim, the Court finds that attorney fe€$385 for lead counse$150 for associates, and
paralegal rates from $60 to $150 are customaryeasbnable for services performed in defending

the TTLA counterclaim. Accordingly, the CouriiMdetermine the lodestar based upon these rates.

Deficiencies in Plaintiff's Billing Records

Defendant objects and the Court agrees thahtfa failure to allocate the fees incurred
to the five legally separate persons and entitifssiitigation is a deficiency. The parties include
not only Plaintiff and Defendant, but other Dedants DTS, and Roger Bsse; and Third Party
Defendant SMS. Further, the Court finds defititaintiff’s failure to allocate the fees to the
parties’ various causes of action, to failed claiamg] to those that Plaintiff voluntarily dismissed

before trial. Plaintiff broughtlaims for copyright infringment, breach of contract, fraud,
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conspiracy, conversion, unfairropetition, and trademark infringement. Defendant counterclaimed
against Plaintiff for conversion, breach ofldciary duty, violation of the TTLA, copyright
infringement, trade secret misappropriation, civil conspiracy, tortuous interference with existing
contracts, unfair competition, and trademark mjegment. Thus the TTL&aim was only one of
sixteen claims that Plaintiff eién brought or defended against.rther, Plaintiff's billing records
include “block billing.” For example, the recomsntain entries such as “review case and discovery
needs,” “prepare case for triaffinal preparation for trial,” “representation in trial-first day,”

“preparation for next day of trial,” “inteffice conferences,” and “legal research.”

The Court will first determine the lodestanount: the number of hours reasonably spent by
counsel on the theft issue multiplied by an housate the Court deems reasonable for similarly
complex, non-contingent work. The TTLA claim sviact specific and should not have required
extensive legal research or preparation. As stated previously, the alleged taking involved only
physical personal property, not intellectual propettydetermining a reasonable attorney fee for
the TTLA claim, the Court will disregard billingdahcannot be determined relate to the TTLA
claim. The Court will also disregd block billing, billing that is excessive to the needs of defending

the TTLA claim, and entries which are not the result of good billing judgment.

Determination of the Lodestar Amount

Trial

The Court reiterates that not only does #@surt have personal recall of the trial and

proceedings in this case, but theutt reviewed the very extensivecord as well. The trial of the
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TTLA claim consisted of the testimony of $aeDarisse, the introduction and playing of a
videotape for Defendant, and the testimony of Bfain his own defense. A generous estimate of

the amount of trial time consumed by thssue is 1.5 hours. The TTLA evidence came on the
second day of trial. Plaintiff bills a total $6,812.50 for the second daytoél for two attorneys

based on 11.50 and 10 hours for lead and associate counsel, respectively. The Court finds that a
reasonable rate for lead counsel is $385 and amabke rate for associate counsel is $150 per hour.

The Court determines the proportion compensable as reasonable and necessary for defense of the
counterclaim at trial to be 1Hours for lead counsel at $385 and 1.5 hours for associate counsel at

$150 for a total of $802.50

Trial Preparation

Reasonable trial preparation for the TTLA ntavould encompass review of seven pages
of the deposition of Sheila Darisse, review of Delf@nt’s videotape, and preparing Plaintiff for his
testimony. Plaintiff requested .20 hours at $150 for reviewing and processing the deposition
transcript. This request for $30 is reasonafilee Court further finds that the 1.5 hours for lead
counsel at $385 and 1.5 hours for associate coan$#b0 is reasonable for reviewing Defendant’s
evidence of theft and preparing for trial.dditionally, one hour of lead counsel time at $385
preparing Plaintiff for his testimony is reasonable. In sum, the Court finds the proportion
compensable as reasonable and necessary fprégeration for defending the TTLA counterclaim
to be 2.5 hours for lead counsel at $385 and 1.7shourassociate counsel at $150 for a total of

$1,217.50 for trial preparation for the TTLA claim.

Deposition Preparation, Deposition, and Discovery

With respect to discovery regarding the TTtdunterclaim, deposition questions of Sheila
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Darisse, Defendant’s corporate representatmesemed approximately seven pages of a 280-page
deposition. The total fees Plaintiff bills pmeparation for and taking the deposition are $3,454.50

at mixed rates. The Court finds that a caebly proportional fee for the deposition and deposition
preparation in connection with the TTLA counteint is 1.5 hours at $150 for associate counsel and

1.5 hours at $385 for lead counsel for a tot&l8§i2.50. For other discovery regarding the TTLA
counterclaim, the Court finds that 1.5 hour§$H50 for associate counsel and 1 hour at $60 for a
paralegal is reasonable and necessary for a total of $285. In sum, the Court finds the proportion
compensable as reasonable and necessary for deposition preparation, deposition, and discovery in

defending the TTLA counterclaim to be a total of $1,087.50.

Receipt and Review of Answer, Counterclaim, and Third Party Claims

Plaintiff requests a total of $4,635 at mixed sata various days for receipt and review of
the Answer, the Counterclaim, and Third Party @&and preparation of answers. The Court finds
the proportion compensable as reasonable aoédssary in defending the TTLA counterclaim to

be one hour for lead counsel at $385 and onefooassociate counsel at $150 for a total of $535.

This brings the lodestar amount figfense of the TTLA counterclaim to $3,642.50.
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Summary Judgment Motions

A federal court adjudicating a claim arising otistate law applies state substantive law and
federal procedural law to discourage forumoping and avoid the inequitable administration of
laws. Erie Railroad v. Tompking04 U.S. 64 (1938)4anna v. Plumer380 U.S. 460, 468 (1965).

“A no-evidence motion for summary judgment, hoeevs a pleading that may be filed in state
court, but not federal court.BB Energy LP v. Devon Energy Production Co, Ne. 3:07-CV-
0723-0, 2008 WL 2164583, at *12 (N.D. Tex. May 23, 2008) (cit®asteneda v. Flore$\o.
5:05-CV-0129, 2007 WL 1671742, at *2 (S.D. Tex. June 8, 2d0Uhder the Federal Rules of
Civil Procedure, the movant must refer to tkeard to show the absence of genuine issues of
material fact.Id. See Trautmann v. Cogema Mining, |07 U.S. Dist. Lexis 39387 (S.D. Tex.
2007) (“[I]t is an inescapable deduction of contrailicase law that strict adherence to the federal
[summary judgment] standard, and only the fatistandard, is the correct approachCardner v.
Home Depot U.S.A., Inc2006 U.S. Dist. Lexis 17753, 4-5 (E.D. Tex. 2006) (“A no evidence
motion for summary judgment is only available ia fexas state courts. ... Accordingly, the court

will apply the appropriate federal standardhe [d]efendant's motiofor summary judgment.”);

4 Under Texas law:

After adequate time for discovery, a party without presenting summary judgment
evidence may move for summary judgment on the ground that there is no
evidence of one or more essential elements of a claim or defense on which an
adverse party would have the burden of proof at trial . . . . The court must grant
the motion unless the respondent produces summary judgment evidence raising a
genuine issue of material fact.

TEX.R.Civ. P. 166a(l).
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Royal Surplus Lines Ins. Co.Brownsville Indep. Sch. Dis#04 F. Supp. 2d 942, 948 (S.D. Tex.

2005) (“[T]he concept of a ‘no evidence’ summary judgment neither accurately describes federal

law nor has any particular importin . . . fedew@nmary judgment procedure.”). While not required

to produce evidence, a moving defendant may not rely on a mere recitation of the conclusory

statement that the record contains nidence of the elements of a clai®t. Paul Mercury Ins. Co.

v. Williamson 224 F.3d 425, 440 (5th Cir. 2008she v. Corley992 F.2d 540, 544 (5th Cir. 1993).
Plaintiff prepared and filed twseparate motions for summary judgment entitled “Combined

Traditional and No Evidence Motion[s] for Summdudgment.” (Doc. 79, 108). However, only

the so-called “no evidence” summary judgments réteieefendant’s TTLA counterclaim. Plaintiff

made the conclusory argument that summary judgment was proper on Defendant’s claims under the

Texas Theft Liability Act because “there [was) evidence to support any of [the] essential

elements [of this claim].”

Plaintiff's motion for summary judgment @he TTLA counterclaim based upon state, not
federal, procedure w#isvolous at bestSee Seastrunk v. Darwell Integrated T.eblo. 05-CV-129,
2007 WL 1671742, at *1-2 (N.D. Tex. Jan. 22, 2008) (sfip. In the exeise of good billing
judgment, Plaintiff should not have claimed attorfems for bringing these motions. Nevertheless,
Plaintiff seeks attorney fees for the servioesdered in connection with the summary judgment
motions as part of the core services. Thosi@disallows as unreasonable, unnecessary, and not an
exercise of good billing judgment any attorney femsght in connection with Plaintiff’'s motion for
summary judgment on the TTLA counterclaim. All other time spent seeking summary judgment
is disallowed as unrelated to the TTLA claiffihis leaves the lodestar amount for defense of the

TTLA counterclaim at $3,642.50.
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Attorney Fee Litigation

Percentage reductions are appropriate wttermeys impermissibly engage in block billing

or fail to exercise billing judgmengee Barrow2005 U.S. Dist. LEXIS 34557, at *17 (“[M]ost

courts reviewing block-billed time entries have performed a percentage reduction either in the

number of hours or in the lodestar figure.” (citiPgris v. Dallas Airmotive, Inc2004 WL

2100227, at *9-*11 (N.D. Tex. Sept. 21, 2004) (Lindsh}), and (“The proper remedy when there
is no evidence of billing judgment is to reduthe hours awarded by a percentage intended to
substitute for the exercise of billing judgment.” (quotiiglker v. U.S. Dep’t of Housing & Urban

Dev, 99 F.3d 761, 770 (5th Cir. 1996)).

Plaintiff’s billing records reflect an attoey fee of $37,970 for litigating his claim for the
award of attorney fees. This amounts tataltof 241.35 attorney hours at rates from $150 per hour
to $385 per hour. It is cemonly understood that tull eight hours in one day, an attorney must
usually work more than eight hours. Although this Court does not agree with Defendant’s
contention that Plaintiff willfully misled th&€ourt about the theft claim’s being inextricably
intertwined with his copyright claim, the Cauloes find that a claifior 241.35 hours is excessive
in relation to what was reasonably necessalijigate the claim for attmey fees under the TTLA.
This amount equals more than 30 eight-hour dBjaintiff unnecessarily compounded this attorney
fee proceeding by: (1) failing to plead for atteyriees under the TTLA in response to Defendant’s
counterclaim under the TTLA,; (2) failing to respandDefendant’s discovery requests regarding
billing; (3) failing to s@regate the fees for defending the TTLA counterclaim; (4) failing to even
attempt to segregate the attorney fees wherredde do so by this Cotjrand (5) using deficient
billing practices including billing excessive hours and failing to exercise billing judgment. After
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a thorough review of the pleadings, billing recattd¢clarations, and the parties’ arguments, the
Court holds that a reduction of 80% of the $37,Billed for litigating the attorney fee claim is
necessary to assure that only reasonable and ngcatieeney fees are compensated. Accordingly,

the Court holds that the lodestar amount for litigating the issue of attorney fees is $7,594.

Plaintiff has not met his burden to show facts that would entitle him to an award of
$124,045.65, the amount he requests. Considering the proportionality of the TTLA claim to the
litigation as a whole and the time and labor ogably required to defend the TTLA counterclaim,
the Court has determined that the lodestarfér the defense of the counterclaim is $3,642.50 and

the lodestar amount for the attorney fee litigation is $7,594, for a total of $11,236.50.

Whether Enhancement or Reduction of the Lodestar Amount is Warranted

The Court will now consider thrthur Anderseffiactors to determine whether enhancement
or reduction of the lodestar amount is warranteke Arthur Andersen & Co. v. Perry Equip. Corp
945 S.W.2d at 818-19. The first factor is the tand labor, the difficulty of questions, and the skill

required by the recoverable legal services.
Plaintiff argues as follows:

Much of the pleading, discovery, motion and trial phases of this case
involved the identification and ownershipa#rtain computer code. The defense of
DIT’'s TTLA counterclaim required Seastrunk’s attorneys and paralegals to become
knowledgeable of difficult and technical issues regarding software and firmware
architecture and function so that they could work with their own computer code
expert and challenge DIT’s expert. See App. 4, 110. And during the motion phase
especially, Seastrunk’s attorneys and paralegals briefed and applied complex
elements of copyright infringement law (e.g., compreheniteral copying) to
demonstrate that DIT was using Seastramdde and that Seastrunk had not stolen
DIT’s code.
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(Doc. 166 at 14.) Based on tidsurt’s knowledge of this entire case from initial pleadings through

the bench trial and post trial proceedings, the Court disagrees. As the Court previously discussed,
Plaintiff's theory that the copyright claims wenextricably intertwinedvith the theft of physical

property which included software its tangible form and snacks is without merit. The first factor

does not warrant any change in the lodestayuanth The Court has considered the second, fifth,
sixth, and eighth factors and fintat they do not require enhanaamhor reduction of the attorney

fees in this case. (For the fact@seinfra at 10). Further, the third, fourth, and seventh factors are
subsumed in the Court’s determination of the reasonable and necessary attorney fees in this case

and the rate of compensatiotd.f
Conclusion

The Court finds that the lodestar fee is praptively reasonable and that neither party has
shown that thérthur Andersetiactors require either an upwarda downward departure from the
lodestar amount. Accordingly, afe novoreview, the Court awards Plaintiff reasonable and
necessary attorney fees of $11,236.50 under the TTLAh&tuthe Court finds that Plaintiff shall

recover $1,728 in taxable court costs.

SO ORDERED, August 27, 2009.

PAUL D. STICKNEY /
UNITED STATES MAGISTRATE JUDGE
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