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SUSAN CHANG, AS NEXT FRIEND OF
ALISON CHANG, A MINOR, AND JUSTIN
HO-WEE WONG,

V.

VIRGIN MOBILE PTY, LTD.,

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

Plaintiffs, C.A. No. 3-07-CV-01767-ECF

S0P LR U0 WO LN UG U0 UOR OO WO LOR

Defendant.

DECLARATION OF MARCUS BOURGET IN SUPPORT OF DEFENDANT
VIRGIN MOBILE PTY, LTD.’S MOTION TO DISMISS

I, Marcus Bourget, declare and state as follows:
I am over 21 years of age and have personal knowledge of the facts stated below.
I am the Corporate Counsel of Virgin Mobile Pty Ltd. (“Virgin Australia”), and have
been with the company since January 2007, initially as a secondee from SingTel
Optus Pty Limited (“Optus™), an Australian company, but from October 2007 as a
full-time employee.
Virgin Australia was founded in October 2000 as a joint venture between the Virgin
Group, a British company, and Cable & Wireless Optus Pty Limited (as Optus was
then named). In August 2001, Optus became a wholly-owned subsidiary of
Singapore Telecommunications Limited, a Singapore company, and it changed its
name to SingTel Optus Pty Limited. In January 2006, Optus purchased the Virgin
Group’s shares of the joint venture and became 100% owner of Virgin Australia.
Virgin Australia is a wholly-owned subsidiary of Optus.
Virgin Australia was established to provide a range of mobile phone products and
services, including without limitation, prepaid and postpaid mobile phones.
Virgin Australia uses the Optus telecommunications network to provide its products

and services. Accordingly, Virgin Australia’s only geographic area of operation is
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domestic Australia, limited to coverage areas of the Optus telecommunications
network. It is therefore Virgin Australia’s policy (and Virgin Australia is only
authorized) to sell its products and services only to those consumers within its
coverage area.

6. Since its inception, Virgin Australia has been known for its original and innovative
advertising campaigns that have won numerous foreign advertising awards, including
various awards at the Cannes Lions International Advertising Festival in 2004, 2005
and 2006.

7. In mid 2007, Virgin Australia launched its “Are You With Us Or What?” domestic
advertising campaign (the “2007 Campaign™). The 2007 Campaign included a
number of images and media, and it was shown through various channels in Virgin
Australia’s domestic coverage areas.

8. Incorporated within the 2007 Campaign was a photograph of Alison Chang obtained
from Flickr’s worldwide-accessible web site for publicly shared images. The image
Alison Chang was apparently placed on Flickr’s public site by Justin Wong pursuant
to a Creative Commons Attribution 2.0 license agreement, where Wong intentionally
selected and granted the most unrestricted use (including commercial use and no
payments) available to any worldwide user. The photograph of Ms. Chang was never
posted by Virgin Australia on its website or on any other website. The image was
only used on bus shelter ‘ad shells’ in major metropolitan areas in Australia.

9. Virgin Australia’s advertisement incorporating the photograph of Alison Chang has
never been distributed, or otherwise authorized to be distributed, by Virgin Australia
in the United States, including in Texas. The advertisement incorporating the
photograph of Alison Chang was never posted on Virgin Australia’s website, nor was

it posted online anywhere by Virgin Australia.

HOUDMS/220924.1

APP 2



10. In selecting the image of Alison Chang from the hundreds of millions of available
photographs from Flickr, Virgin Australia did not know where, how or why the image
was created by Justin Wong (nor his residence), the nationality of the individual in
the image, and/or what province, region or state she claimed as a resident.

11. Virgin Australia does not have any employees, maintain any office or facilities in the
U.S., including in Texas. Virgin Australia does not maintain any mailing address,
phone number, or place of business in the U.S., including in Texas. Virgin Australia
does not own any bank accounts or solicit, transact, engage or enter into any type of
business in the U.S., including in Texas.

12. Any business related to “Virgin Mobile” in the U.S. is not carried out by Virgin
Australia, but rather by a separately owned U.S. company already dismissed by
Plaintiffs that simply licenses the Virgin trademarks - Virgin Mobile USA, LLC.
Virgin Australia is not authorized to, and in fact does not, conduct business anywhere
in the U.S., including in Texas. Virgin Australia and Virgin U.S. have no connections
by business relationship or by parent company ownership.

13. Virgin Australia has not entered into any contract, license, or agreement in Texas or
with any Texas party. Rather, the only agreement at issue, is a Creative Commons
Attribution 2.0 license agreement, utilized by Wong to post the image of Alison
Chang to the world wide web for anyone’s use, including their commercial use.
Virgin Australia simply utilized the image of Alison Chang pursuant to the Creative
Commons Attribution 2.0 license agreement, which allowed Virgin Australia to
utilize the selected image from the hundreds of millions for photographs available on
Flickr’s public site for unrestricted commercial use. Virgin Australia does not
distribute or intend to distribute any of its products in the U.S., including in Texas.
Virgin Australia has not solicited, transacted, received and/or entered into any type of

contract to perform and/or to be performed with a U.S. or Texas resident. Further,
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Virgin Australia has never sought to derive any income from Texas or a Texas
business entity.

14. No Virgin Australia employees have traveled to Texas for business reasons arising
from their course of employment with, and/or duties for, Virgin Australia.

15. It would be extremely inconvenient for Virgin Australia and its representatives to
travel to the U.S., including to Texas, for any business purpose, or for this lawsuit.

Further, Virgin Australia is in not familiar with the U.S. legal system.

I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct. ,

/

Executed on this/ith day of December,’g %007, at Sydney, Australia.

| |
| |

{ 1 I\ |

RN
HAWAYAR
Mureus Bourget
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
SUSAN CHANG, AS NEXT FRIEND OF §
ALISON CHANG, A MINOR, AND JUSTIN ~ §
HO-WEE WONG, §

§

Plaintiffs, g C.A. No. 3-07-CV-01767-ECF
V. 8
§
VIRGIN MOBILE PTY, LTD., §
§
Defendant. §

DECLARATION OF TAN PHAM IN SUPPORT OF DEFENDANT

I, Tan

1.

HOUDMS/220573.1

VIRGIN MOBILE PTY, LTD.’S MOTION TO DISMISS

Pham, declare and state as follows:

My name is Tan Pham. I am an associate with the firm of Baker & McKenzie
LLP. Our firm represents Defendant in the above-captioned suit. This
Declaration is submitted in support of Defendant’s Motion to Dismiss.
I am over the age of twenty-one (21) and am competent to make this Declaration.
I have personal knowledge of the facts stated herein.

Attached to Defendant’s Appendix is a true and correct copy of excerpts from a
Flickr.com discussion blog entry entitled, “Dump Your Pen Friend on Flickr —
Photo Sharing.” APP 7 -9.

Attached to Defendant’s Appendix is a true and correct copy of excerpts from a
Flickr.com discussion forum entitled, “Flickr: Discussing Virgin Mobile
advertising campaign using Flickr Photos in Flickr Central.” APP 10 - 11.
Attached to Defendant’s Appendix is a true and correct copy of excerpts of

webpages of Justin Wong from Flickr.com. APP 12 - 30.

APP 5



Attached to Defendant’s Appendix is a true and correct copy of excerpts of
webpages of Alison Chang from Flickr.com. APP 31 - 40.

Attached to Defendant’s Appendix is a true and correct copy of the Creative
Commons Attribution 2.0 License. APP 41 - 45,

Attached to Defendant’s Appendix is a true and correct copy of Virgin Mobile
U.S., LLC’s Responses and Objections to Plaintiffs’ First Interrogatories. APP
46 — 65.

Attached to Defendant’s Appendix is a true and correct copy of a printout of the
Australian government’s comments on “Service of foreign court process in

Australia.” APP 66 - 69,

I declare under penalty of perjury that the foregoing is true and correct.

Date: December 20, 2007

HOUDMS/220573.1
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Tan Pham
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Creative Commons Legal Code Page 1 of 5

Creative Commons

@creative
common

O D E

Attribution 2.0

CREATIVE COMMONS CORPORATION IS NOT A LAW FIRM AND DOES NOT PROVIDE LEGAL
SERVICES. DISTRIBUTION OF THIS LICENSE DOES NOT CREATE AN ATTORNEY-CLIENT
RELATIONSHIP. CREATIVE COMMONS PROVIDES THIS INFORMATION ON AN "AS-IS" BASIS.
CREATIVE COMMONS MAKES NO WARRANTIES REGARDING THE INFORMATION PROVIDED,
AND DISCLAIMS LIABILITY FOR DAMAGES RESULTING FROM ITS USE.

License

THE WORK (AS DEFINED BELOW) IS PROVIDED UNDER THE TERMS OF THIS CREATIVE
COMMONS PUBLIC LICENSE ("CCPL" OR "LICENSE"). THE WORK IS PROTECTED BY COPYRIGHT
AND/OR OTHER APPLICABLE LAW. ANY USE OF THE WORK OTHER THAN AS AUTHORIZED
UNDER THIS LICENSE OR COPYRIGHT LAW IS PROHIBITED.

BY EXERCISING ANY RIGHTS TO THE WORK PROVIDED HERE, YOU ACCEPT AND AGREE TO BE
BOUND BY THE TERMS OF THIS LICENSE. THE LICENSOR GRANTS YOU THE RIGHTS
CONTAINED HERE IN CONSIDERATION OF YOUR ACCEPTANCE OF SUCH TERMS AND
CONDITIONS.

1. Definitions

a. "Collective Work" means a work, such as a periodical issue, anthology or
encyclopedia, in which the Work in its entirety in unmodified form, along with a
number of other contributions, constituting separate and independent works in
themselves, are assembled into a collective whole. A work that constitutes a
Collective Work will not be considered a Derivative Work (as defined below) for the
purposes of this License.

b. "Derivative Work" means a work based upon the Work or upon the Work and
other pre-existing works, such as a translation, musical arrangement,
dramatization, fictionalization, motion picture version, sound recording, art
reproduction, abridgment, condensation, or any other form in which the Work may
be recast, transformed, or adapted, except that a work that constitutes a
Collective Work will not be considered a Derivative Work for the purpose of this
License. For the avoidance of doubt, where the Work is a musical composition or
sound recording, the synchronization of the Work in timed-relation with a moving
image ("synching") will be considered a Derivative Work for the purpose of this
License.

¢. "Licensor" means the individual or entity that offers the Work under the terms of
this License.

http://creativecommons.org/licenses/by/2.0/legalcode 12/4/2007
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a.

"Original Author" means the individual or entity who created the Work.

"Work" means the copyrightable work of authorship offered under the terms of
this License.

"You" means an individual or entity exercising rights under this License who has
not previously violated the terms of this License with respect to the Work, or who
has received express permission from the Licensor to exercise rights under this
License despite a previous violation.

2. Fair Use Rights. Nothing in this license is intended to reduce, limit, or restrict any rights
arising from fair use, first sale or other limitations on the exclusive rights of the copyright owner
under copyright law or other applicable laws.

3. License Grant. Subject to the terms and conditions of this License, Licensor hereby grants
You a worldwide, royalty-free, non-exclusive, perpetual (for the duration of the applicable
copyright) license to exercise the rights in the Work as stated below:

to reproduce the Work, to incorporate the Work into one or more Collective Works,
and to reproduce the Work as incorporated in the Collective Works;

to create and reproduce Derivative Works;

to distribute copies or phonorecords of, display publicly, perform publicly, and
perform publicly by means of a digital audio transmission the Work including as
incorporated in Collective Works;

to distribute copies or phonorecords of, display publicly, perform publicly, and
perform publicly by means of a digital audio transmission Derivative Works.

For the avoidance of doubt, where the work is a musical composition:

i. Performance Royalties Under Blanket Licenses. Licensor
waives the exclusive right to collect, whether individually or via a
performance rights society (e.g. ASCAP, BMI, SESAC), royalties for
the public performance or public digital performance (e.g. webcast)
of the Work.

ii. Mechanical Rights and Statutory Royalties. Licensor waives the
exclusive right to collect, whether individually or via a music rights
agency or designated agent (e.g. Harry Fox Agency), royalties for
any phonorecord You create from the Work ("cover version™) and
distribute, subject to the compulsory license created by 17 USC
Section 115 of the US Copyright Act (or the equivalent in other
jurisdictions).

Webcasting Rights and Statutory Royalties. For the avoidance of doubt,
where the Work is a sound recording, Licensor waives the exclusive right to
collect, whether individually or via a performance-rights society (e.g.
SoundExchange), royalties for the public digital performance (e.g. webcast) of the
Work, subject to the compulsory license created by 17 USC Section 114 of the US
Copyright Act (or the equivalent in other jurisdictions).

The above rights may be exercised in all media and formats whether now known or hereafter

http://creativecommons.org/licenses/by/2.0/legalcode
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Creative Commons Legal Code Page3 of 5

devised. The above rights include the right to make such modifications as are technically
necessary to exercise the rights in other media and formats. All rights not expressly granted by
Licensor are hereby reserved.

4. Restrictions.The license granted in Section 3 above is expressly made subject to and limited
by the following restrictions:

a. You may distribute, publicly display, publicly perform, or publicly digitally perform
the Work only under the terms of this License, and You must include a copy of, or
the Uniform Resource Identifier for, this License with every copy or phonorecord of
the Work You distribute, publicly display, publicly perform, or publicly digitally
perform. You may not offer or impose any terms on the Work that alter or restrict
the terms of this License or the recipients' exercise of the rights granted
hereunder. You may not sublicense the Work. You must keep intact all notices that
refer to this License and to the disclaimer of warranties. You may not distribute,
publicly display, publicly perform, or publicly digitally perform the Work with any
technological measures that control access or use of the Work in a manner
inconsistent with the terms of this License Agreement. The above applies to the
Work as incorporated in a Collective Work, but this does not require the Collective
Work apart from the Work itself to be made subject to the terms of this License. If
You create a Collective Work, upon notice from any Licensor You must, to the
extent practicable, remove from the Collective Work any reference to such
Licensor or the Original Author, as requested. If You create a Derivative Work,
upon notice from any Licensor You must, to the extent practicable, remove from
the Derivative Work any reference to such Licensor or the Original Author, as
requested.

b. If you distribute, publicly display, publicly perform, or publicly digitally perform the
Work or any Derivative Works or Collective Works, You must keep intact all
copyright notices for the Work and give the Original Author credit reasonable to
the medium or means You are utilizing by conveying the name (or pseudonym if
applicable) of the Original Author if supplied; the title of the Work if supplied; to
the extent reasonably practicable, the Uniform Resource Identifier, if any, that
Licensor specifies to be associated with the Work, unless such URI does not refer
to the copyright notice or licensing information for the Work; and in the case of a
Derivative Work, a credit identifying the use of the Work in the Derivative Work
{e.qg., "French translation of the Work by Original Author," or "Screenplay based
on original Work by Original Author"). Such credit may be implemented in any
reasonable manner; provided, however, that in the case of a Derivative Work or
Collective Work, at a minimum such credit will appear where any other
comparable authorship credit appears and in a manner at least as prominent as
such other comparable authorship credit.

5. Representations, Warranties and Disclaimer

UNLESS OTHERWISE MUTUALLY AGREED TO BY THE PARTIES IN WRITING, LICENSOR OFFERS
THE WORK AS-IS AND MAKES NO REPRESENTATIONS OR WARRANTIES OF ANY KIND
CONCERNING THE WORK, EXPRESS, IMPLIED, STATUTORY OR OTHERWISE, INCLUDING,
WITHOUT LIMITATION, WARRANTIES OF TITLE, MERCHANTIBILITY, FITNESS FOR A
PARTICULAR PURPOSE, NONINFRINGEMENT, OR THE ABSENCE OF LATENT OR OTHER DEFECTS,
ACCURACY, OR THE PRESENCE OF ABSENCE OF ERRORS, WHETHER OR NOT DISCOVERABLE.
SOME JURISDICTIONS DO NOT ALLOW THE EXCLUSION OF IMPLIED WARRANTIES, SO SUCH

http://creativecommons.org/licenses/by/2.0/legalcode 12/4/2007
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EXCLUSION MAY NOT APPLY TO YOU.

6. Limitation on Liability. EXCEPT TO THE EXTENT REQUIRED BY APPLICABLE LAW, IN NO
EVENT WILL LICENSOR BE LIABLE TO YOU ON ANY LEGAL THEORY FOR ANY SPECIAL,
INCIDENTAL, CONSEQUENTIAL, PUNITIVE OR EXEMPLARY DAMAGES ARISING OUT OF THIS
LICENSE OR THE USE OF THE WORK, EVEN IF LICENSOR HAS BEEN ADVISED OF THE
POSSIBILITY OF SUCH DAMAGES.

7. Termination

a. This License and the rights granted hereunder will terminate automatically upon
any breach by You of the terms of this License. Individuals or entities who have
received Derivative Works or Collective Works from You under this License,
however, will not have their licenses terminated provided such individuals or
entities remain in full compliance with those licenses. Sections 1, 2, 5, 6, 7, and 8
will survive any termination of this License.

b. Subject to the above terms and conditions, the license granted here is perpetual
{for the duration of the applicable copyright in the Work). Notwithstanding the
above, Licensor reserves the right to release the Work under different license
terms or to stop distributing the Work at any time; provided, however that any
such election will not serve to withdraw this License (or any other license that has
been, or is required to be, granted under the terms of this License), and this
License will continue in full force and effect unless terminated as stated above.

8. Miscellaneous

a. Each time You distribute or publicly digitally perform the Work or a Collective
Work, the Licensor offers to the recipient a license to the Work on the same terms
and conditions as the license granted to You under this License.

b. Each time You distribute or publicly digitally perform a Derivative Work, Licensor
offers to the recipient a license to the original Work on the same terms and
conditions as the license granted to You under this License.

c. If any provision of this License is invalid or unenforceable under applicable law, it
shall not affect the validity or enforceability of the remainder of the terms of this
License, and without further action by the parties to this agreement, such
provision shall be reformed to the minimum extent necessary to make such
provision valid and enforceable.

d. No term or provision of this License shall be deemed waived and no breach
consented to unless such waiver or consent shall be in writing and signed by the
party to be charged with such waiver or consent.

e. This License constitutes the entire agreement between the parties with respect to
the Work licensed here. There are no understandings, agreements or
representations with respect to the Work not specified here. Licensor shall not be
bound by any additional provisions that may appear in any communication from
You. This License may not be modified without the mutual written agreement of
the Licensor and You.

Page 4 of 5
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Creative Commons Legal Code Page 5 of 5

Creative Commons is not a party to this License, and makes no warranty whatsoever in
connection with the Work. Creative Commons will not be liable to You or any party on any
legal theory for any damages whatsoever, including without limitation any general, special,
incidental or consequential damages arising in connection to this license. Notwithstanding the
foregoing two (2) sentences, if Creative Commons has expressly identified itself as the
Licensor hereunder, it shall have all rights and obligations of Licensor.

Except for the limited purpose of indicating to the public that the Work is licensed under the
CCPL, neither party will use the trademark “Creative Commons" or any related trademark or
logo of Creative Commons without the prior written consent of Creative Commons. Any
permitted use will be in compliance with Creative Commons' then-current trademark usage
guidelines, as may be published on its website or otherwise made available upon request from
time to time.

Creative Commons may be contacted at http://creativecommons.org/.

« Back to Commons Deed

http://creativecommons.org/licenses/by/2.0/legalcode 12/4/2007
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

SUSAN CHANG, as Next Friend
of ALISON CHANG, a Minor, AND
JUSTIN HO-WEE WONG

Plaintiffs,

V. CAUSE NO. 3:07-CV-1767-D
VIRGIN MOBILE USA, LLC,

VIRGIN MOBILE PTY LTD., AND
CREATIVE COMMONS CORPORATION

O U O LON DR LON LN DR LN DN UON N A

Defendants.

VIRGIN MOBILE USA, L.L.C'S RESPONSES AND OBJECTIONS TO PLAINTIFF'S
FIRST INTERROGATORIES TO DEFENDANT VIRGIN MOBILE USA, L.P.

Pursuant to Fed. R. Civ. P. 33, Virgin Mobile, USA L.P. (which, collectively with
Virgin Mobile USA, LLC, is hereinafter referred to as "Virgin Mobile USA"), by its undersigned
counsel, hereby objects and responds to Plaintiffs' First Interrogatories to Defendant Virgin
Mobile USA, L.P. dated November 7, 2007 (which, together with the definitions therein, are

hereinafter referred to as the "Interrogatories") as follows:

GENERAL RESPONSES AND OBJECTIONS

1. Virgin Mobile USA objects generally to the Interrogatories on the grounds
that they seek information that is not relevant to the claims or defenses of any party to the lawsuit,
including but not limited to whether Virgin Mobile USA is a separate and legally distinct entity
from Virgin Mobile Pty. Ltd. ("Virgin Mobile Australia") or was involved in any way in
obtaining the photograph at issue in the lawsuit or in running the challenged Australian

advertisement campaign.
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2. Virgin Mobile USA objects to the Interrogatories to the extent that they
seek to impose obligations and duties beyond those required under Rules 26 and 33 of the
Federal Rules of Civil procedure.

3. Virgin Mobile USA will respond to the Interrogatories on the basis of the
best information available to it at the time of its response, within the limitations of and subject to
the objections described below. The fact that Virgin Mobile USA is willing to provide
information in response to a particular interrogatory does not constitute an admission or
acknowledgment that the interrogatory is proper, that the information it seeks is relevant,
admissible, or within the proper bounds of discovery, or that requests for similar information will
be treated in a similar fashion.

4, The responses herein reflect only the present state of Virgin Mobile USA's
knowledge or information regarding the information requested. Virgin Mobile USA expressly
reserves the right to supplement its response to any specific interrogatory.

5. Virgin Mobile USA expressly reserves, and this response to the
Interrogatories shall not constitute a waiver of, Virgin Mobile USA's right (a) to object on any
ground to the use of the information provided in response to the Interrogatories, (b) to object on
any ground to other discovery requests that involve or relate to the subject matter of the above-
captioned action, and (c) to revise, correct, supplement or clarify any of the responses set forth
herein at a later date. Virgin Mobile USA does not admit, adopt or acquiesce in any factual or
legal contention, assertion or characterization that is contained in the Interrogatories (or any

particular interrogatory therein).
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6. Virgin Mobile USA objects generally to the Interrogatories to the extent
that they seek confidential business information, which Virgin Mobile will provide only subject
to the entry of an appropriate confidentiality stipulation and protective order.

7. Virgin Mobile USA objects to the Interrogatories to the extent that they
seek the disclosure of information protected from disclosure by the attorney-client privilege, the
attorney work product doctrine or any other privilege available under federal or state statutory,
constitutional or common law. The inadvertent disclosure of information that is privileged or
constitutes work product shall not be deemed to waive the privilege or work product protection
with respect to that information or any information and/or document related thereto.

8. Virgin Mobile USA objects to the Interrogatories to the extent that they
purport to seek information that is not within Virgin Mobile USA's possession, custody or
control, not known to Virgin Mobile USA, or that has not yet come into existence.

9. Virgin Mobile USA objects generally to the Interrogatories to the extent
that their definitions are overly broad, vague, ambiguous, confusing or misleading.

10.  Virgin Mobile USA objects to Definition A and the definition of the terms
"Plaintiffs," "Chang," and "Wong" to the extent that it purports to include "all other natural
persons or businesses or legal entities acting or purporting to act on their behalf." Virgin Mobile
USA's response to the Interrogatories will be limited to only the Plaintiffs, Chang and Wong and
those individuals who have represented to Virgin Mobile USA that they are acting on behalf of
the Plaintiffs, Chang, or Wong.

11.  Virgin Mobile USA objects to Definition C and the definition of "Virgin
Pty. Ltd" on the ground that, because. Virgin Mobile USA is a separately-organized and operated,

distinct legal entity entirely independent of Virgin Mobile Australia, Virgin Mobile USA's
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knowledge of "Virgin Pty. Ltd.'s" corporate structure and business operations is extremely
limited and Virgin Mobile USA therefore is unable to approve, adopt, comment on or assess the
accuracy of this definition. Virgin Mobile USA's response to the Interrogatories is based on its
limited understanding of Virgin Mobile Australia.

12.  Virgin Mobile USA objects to Definitions D and F and the definitions of
the terms "Documents," "reports," "Identify," and "Identification” to the extent that those
definitions purport to impose obligations and duties beyond those required by the Federal Rules
of Civil Procedure.

13.  Virgin Mobile USA objects to Instruction T to the extent that it purports to
impose obligations and duties beyond those imposed by the Federal Rules of Civil Procedure.

14.  Virgin Mobile USA objects to Instruction U to the extent that it purports
to attribute some "generally understood meaning" to any "words or expressions" in the
Interrogatories. Virgin Mobile USA will respond to the Interrogatories based on its
understanding of the "words or expressions" contained therein.

15.  Virgin Mobile USA objects to the Interrogatories to the extent that they
assume the existence of facts or constitute an inaccurate characterization of the facts. Virgin
Mobile USA does not admit, adopt or acquiesce in any factual or legal contention, assertion,
characterization or implication contained in the Interrogatories.

16.  Virgin Mobile USA objects to the Interrogatories to the extent that they
purport to require a response before the November 23, 2007 response date stipulated and agreed
to in the Stipulation of Plaintiffs and Virgin Mobile USA, L.P. dated October 30, 2007, which

was entered as an Order of the Court on October 31, 2007 (Docket No. 10).
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17.  Counsel for Virgin Mobile USA will be prepared to discuss the objections
presented herein with counsel for the Plaintiffs for the purpose of resolving any disputes that
may arise without need for intervention by the Court.

18.  These General Responses and Objections are incorporated into each of the
Specific Responses and Objections below whether or not referred to in any Specific Response
provided, and the Specific Responses set forth are not a waiver, in whole or in part, of any of
these objections.

SPECIFIC RESPONSES AND OBJECTIONS

Subject to the foregoing General Responses and Objections, Virgin Mobile USA

responds to the Interrogatories as follows:

INTERROGATORY NO. 1:

Please identify each person that (1) answered these Interrogatories; (2) supplied
information used or intended to be used in answering these Interrogatories; and (3) assisted with
the formulation of the answers to these Interrogatories.

RESPONSE TO INTERROGATORY NO. 1:

Virgin Mobile USA objects to this interrogatory on the ground that it calls for
information protected by the attorney-client privilege or the attorney work product doctrine.
Subject to the foregoing and the General Responses and Objections, Virgin Mobile USA states
that members of Virgin Mobile USA's in-house legal department supplied information and
assisted in preparing the response to the Interrogatories. This Interrogatory response has been
verified by Peter Lurie, General Counsel to Virgin Mobile USA.

INTERROGATORY NO. 2:

Please state your full legal name, address and telephone number.
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RESPONSE TO INTERROGATORY NO. 2:

Subject to the foregoing General Responses and Objections, Virgin Mobile USA
states that its full legal name is Virgin Mobile USA, L.P., that its address is 10 Independence
Boulevard, Warren, New Jersey 07059, Attn: General Counsel, and that its telephone number is
908-607-4100.

INTERROGATORY NO. 3:

Identify all persons who you or your attorney have contacted, or from whom you
or your attorney have either obtained or requested a statement, regarding the allegations in
Plaintiffs' Petition by stating their name, address, and last known work and home telephone
numbers.

RESPONSE TO INTERROGATORY NO. 3:

Virgin Mobile USA objects to this interrogatory on the ground that it calls for
information protected by the attorney-client privilege or the attorney work product doctrine.
Virgin Mobile USA further objects to this interrogatory on the ground that it is overly broad,
unduly burdensome and seeks information that is not relevant to the claims or defenses of any
party to the above-captioned action. Virgin Mobile USA further objects to this interrogatory on
the ground that it seeks information outside the scope of discovery agreed to by the parties at this
early stage of the litigation, which discovery is to be limited solely to the issue of Virgin Mobile
USA's status as a separately-organized and operated, distinct legal entity entirely independent of
Virgin Mobile Australia and the fact that Virgin Mobile USA is not authorized to do business in
Australia, in fact does not do business in Australia, and could not do business in Australia
because its mobile wireless service does not function in Australia.

INTERROGATORY NO. 4:

Identify and describe Virgin Mobile's business structure, including within your
answer the names and addresses of its general and limited partners, parents and subsidiaries,
predecessors and successors and all other affiliated entities, if any.

APP 51



RESPONSE TO INTERROGATORY NO. 4:

Virgin Mobile USA objects to the term "business structure" as vague and
ambiguous.

Subject to the foregoing and the General Responses and Objections, Virgin
Mobile USA states as follows: In October 2007, it completed an initial public offering that
resulted in a change in its business name and "business structure" as Virgin Mobile USA
understands that term. Prior to the initial public offering, Virgin Mobile USA, LLC was a joint
venture between Sprint Nextel Corporation (through Sprint Ventures, Inc.) and the Virgin Group
(through Bluebottle USA Holdings L.P.). In connection with the consummation of the initial
public offering, Virgin Mobile USA completed a series of reorganization transactions following
which Virgin Mobile USA, LLC, the operating entity, converted into Virgin Mobile USA, L.P., a
Delaware limited partnership, and Virgin Mobile USA, Inc., a holding company for the operating
partnership, offered shares to the public. A more detailed summary of these reorganization
transactions is included in the section entitled "Reorganization Transactions" in Virgin Mobile
USA's prospectus filed with the U.S. Securities and Exchange Commission on October 11, 2007,
a copy of which is being produced with these Responses. At no point prior to, during, or
following these transactions was Virgin Mobile Pty. Ltd. a general partner, limited partner,
parent, subsidiary, predecessor, or successor to Virgin Mobile USA, LLC, Virgin Mobile USA,
Inc. or Virgin Mobile USA, L.P.

INTERROGATORY NO. §:

Please identify and describe all conventions, seminars, meetings, instruction
courses, promotional events, and/or other corporate functions held or hosted by Virgin Group
that were attended by employees, directors and/or officers of both Virgin Mobile US and Virgin
Mobile Pty. Ltd. in the five (5) years preceding this lawsuit, including within your answer the
location and date of each identified event.

APP 52



RESPONSE TO INTERROGATORY NO. §:

Virgin Mobile USA objects to this interrogatory on the ground that it is overly
broad, unduly burdensome and seeks information that is not relevant to the claims or defenses of
any party to the above-captioned action. Virgin Mobile USA further objects to this interrogatory
on the ground that it seeks information outside the scope of discovery agreed to by the parties at
this early stage of the litigation, which discovery is to be limited solely to the issue of Virgin
Mobile USA's status as a separately-organized and operated, distinct legal entity entirely
independent of Virgin Mobile Australia and the question of whether Virgin Mobile USA is
authorized to do business in Australia, does business in Australia, or otherwise was involved in
the advertisement challenged in the lawsuit. Virgin Mobile USA further objects to this
Interrogatory on the ground that it seeks information regarding the conduct and activities of third
parties and non-parties to the above-captioned litigation.

Subject to the foregoing, Virgin Mobile USA states that from time to time, the
Virgin Group organizes events in London, England for companies that license the Virgin brand,
but at no time did any representative of Virgin Mobile USA discuss with any representative of
Virgin Mobile Pty. Ltd. the marketing campaign, photograph or practice at issue in the lawsuit.

INTERROGATORY NO. 6:

Please identify and describe any written and/or oral statements within your
possession, custody, or control that relate to this lawsuit, stating in your answer the name,
address and telephone number of each person that gave and/or transcribed such statement, if any,
along with the date such statement was given.

RESPONSE TO INTERROGATORY NO. 6:

Virgin Mobile objects to this interrogatory on the ground that it calls for
information protected by the attorney-client privilege or the attorney work product doctrine.

Virgin Mobile USA further objects to this interrogatory on the ground that it is overly broad,
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unduly burdensome and seeks information that is not relevant to the claims or defenses of any
party to the above-captioned action. Virgin Mobile USA further objects to this interrogatory on
the ground that it seeks information outside the scope of discovery agreed to by the parties.

INTERROGATORY NO. 7:

Please identify and describe any documents and/or communications relating to
your contention that "Virgin Mobile USA is a separate and legally distinct entity from Virgin
Mobile Pty. Ltd."

RESPONSE TO INTERROGATORY NO. 7:

Virgin Mobile USA objects to this interrogatory on the ground that it calls for
information protected by the attorney-client privilege or the attorney work product doctrine.

Subject to the foregoing and the General Responses and Objections, Virgin
Mobile USA refers the Plaintiffs to its Response to Interrogatory No. 4. and to the documents
produced herewith bearing Bates numbers VMUSA-00001 through VMUSA-00055 which are
sufficient to show that Virgin Mobile USA is a separate and legally distinct entity from Virgin
Mobile Pty. Ltd. One of those documents (VMUSA-00004-05) is a letter from Virgin Mobile
Pty. Ltd. expressly informing the Plaintiffs prior to the filing of this lawsuit that "while Virgin
Mobile (Australia) Pty Ltd (VMA) and VMUSA [Virgin Mobile USA, LLC] share a common
brand, they are distinct and separate legal entities and VMUSA has had no involvement at all
with this campaign. Thus, any further correspondence should be sent directly to [Virgin Mobile
Australia]."

Answering further, Virgin Mobile USA states that it is not authorized to do
business in Australia, Virgin Mobile USA does not do business in Australia, Virgin Mobile
USA's wireless mobile service does not function in Australia, and Virgin Mobile USA has
derived no income as a result of any sales, development, marketing and/or manufacturing of

mobile products or services in Australia.
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INTERROGATORY NO. 8:

Please identify every oral conversation and written communication between you
and Virgin Mobile Pty. Ltd., Virgin Group and/or any other Virgin entity concerning the subject
matter of this lawsuit, including within your answer (i) its date; (ii) the names of the parties
involved; (iii) where it took place; (iv) the names and addresses of all persons present; and (v)
the general substance of such conversation or communication.

RESPONSE TO INTERROGATORY NO. 8:

Virgin Mobile USA objects to this interrogatory on the ground that it calls for
information protected by the attorney-client privilege or the attorney work product doctrine.
Virgin Mobile USA further objects to this interrogatory on the ground that it is overly broad,
unduly burdensome and seeks information that is not relevant to the claims or defenses of any
party to the above-captioned action. Virgin Mobile USA further objects to this interrogatory on
the ground that it seeks information outside the scope of discovery agreed to by the parties.

Subject to the foregoing and the General Responses and Objections, Virgin
Mobile USA states that Plaintiffs' letters of July 15, 2007 and August 21, 2007 were promptly
forwarded to Virgin Mobile Australia upon receipt by Virgin Mobile USA.

INTERROGATORY NO. 9:

Please identify and describe all forums that have been held for the management
teams of Virgin Mobile entities within the preceding five (5) years. For each forum identified,
please state whether it was attended by employees of both Virgin Mobile USA and Virgin
Mobile Pty. Ltd., when and where it was held, and the frequency with which it is held (i.e.,
annually, semiannually, efc.).

RESPONSE TO INTERROGATORY NO. 9:

Virgin Mobile USA objects to this interrogatory on the ground that it seeks
information outside the scope of discovery agreed to by the parties. Virgin Mobile USA further

objects to this interrogatory on the ground that it is duplicative of Interrogatory No. 5.

10

APP 55



INTERROGATORY NO. 10:

Please explain in detail the basis for your contention that "Virgih Mobile USAisa
separate and legally distinct entity from Virgin Mobile Pty. Ltd."

RESPONSE TO INTERROGATORY NO. 10:

Virgin Mobile USA objects to this interrogatory on the ground that it overlaps
with and is duplicative of Interrogatory No. 7.

Subject to the foregoing and the General Responses and Objections, Virgin
Mobile USA refers the Plaintiffs to its Response to Interrogatory No. 7.

INTERROGATORY NO. 11:

Please identify the entities and individuals, if any, that hold equity ownership in
Virgin Mobile USA and Virgin Mobile Pty. Ltd., including within your answer the percentage of
ownership each entity and individual maintains in the respective companies.

RESPONSE TO INTERROGATORY NO. 11:

Virgin Mobile USA objects to this interrogatory on the ground that it purports to
seek information in the possession of third-parties.

Subject to the foregoing and the General Responses and Objections, Virgin
Mobile states that it does not know the "entities and individuals, if any, that hold equity
ownership" in Virgin Mobile Australia because Virgin Mobile USA is a separately-organized
and operated, distinct legal entity entirely independent of Virgin Mobile Australia. Answering
further, Virgin Mobile USA refers the Plaintiffs to its Response to Interrogatory No. 4 as to its
ownership, and states upon information and belief that, as disclosed on Virgin Mobile Australia's

webpage Virgin Mobile Australia is owned entirely by Optus (see http://www.virginmobile.

com.au/companyinfo/aboutus/companybackground.html), a wholly owned subsidiary of

Singapore Telecommunications Ltd.
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INTERROGATORY NO. 12:

Please identify and describe all oral communications and written documents
exchanged between Virgin Mobile USA and Virgin Mobile Pty. Ltd. concerning the "Are You
With Us or What" Campaign.

RESPONSE TO INTERROGATORY NO. 12:

Virgin Mobile USA objects to this interrogatory on the ground that it calls for
information protected by the attorney-client privilege or the attorney work product doctrine.

Subject to the foregoing and the General Responses and Objections, Virgin
Mobile states that (i) it was not involved with the "Are You With Us or What" advertising
campaign that was run exclusively in Australia; (ii) it did not have any communications with
Virgin Mobile Pty. Ltd. concerning the "Are You With Us or What" Campaign prior to receiving
correspondence from the Plaintiffs in connection with the dispute that is the subject matter of this
litigation; and (iii) Plaintiffs' letters of July 15, 2007 and August 21, 2007 were promptly
forwarded to Virgin Mobile Australia upon receipt by Virgin Mobile USA.

INTERROGATORY NO. 13:

If any agent, officer, director or employee of Virgin Mobile USA has traveled to
Australia during the past five (5) years for any business related matter, please identify the name
of the agent or employee, the general purpose of the trip, and the date of departure and return.

RESPONSE TO INTERROGATORY NO. 13:

Virgin Mobile USA further objects to this interrogatory on the ground that it is
overly broad, unduly burdensome and seeks information that is not relevant to the claims or
defenses of any party to the above-captioned action. Virgin Mobile USA further objects to this
interrogatory on the ground that it seeks information outside the scope of discovery agreed to by
the parties.

Subject to the foregoing and the General Responses and Objections, Virgin

Mobile states that it is not authorized to do business in Australia, Virgin Mobile USA does not
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do business in Australia, Virgin Mobile USA's wireless mobile service does not function in
Australia, and Virgin Mobile USA has derived no income as a result of any sales, development,
marketing and/or manufacturing of mobile products or services in Australia.

INTERROGATORY NO. 14:

Please identify and describe all income received and/or expenses incurred by
Virgin Mobile USA (or any of its partners, subsidiaries, or successors) as a result of the sales,
development, marketing and/or manufacturing of mobile products or services in Australia.

RESPONSE TO INTERROGATORY NO. 14:

Virgin Mobile USA objects to this interrogatory on the ground that it is overly
broad, unduly burdensome and seeks information that is not relevant to the claims or defenses of
any party to the above-captioned action.

Subject to the foregoing and the General Responses and Objections, Virgin
Mobile USA states that Virgin Mobile USA is not authorized to do business in Australia, Virgin
Mobile USA does not do business in Australia, Virgin Mobile USA's wireless mobile service
does not function in Australia, and Virgin Mobile USA has derived no income as a result of any
“sales, development, marketing and/or manufacturing of mobile products or services in
Australia."

INTERROGATORY NO. 15:

Please identify and describe all oral communications and written documents
between Virgin Mobile USA and Virgin Mobile Pty. Ltd. within the past five (5) years that relate
to either of the following:

(a) the sales, development, marketing and/or manufacturing of mobile products
Or services; or

(b) the transfer of personnel (including, but not limited to, agents, directors,
employees, and officers) from one Virgin entity/company to another.
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RESPONSE TO INTERROGATORY NO. 15:

Virgin Mobile USA objects to this request on the ground that the term "agents" is
vague and ambiguous in the context of this interrogatory. Virgin Mobile USA further objects to
this interrogatory on the ground that it is overly broad, unduly burdensome and seeks
information that is not relevant to the claims or defenses of any party to the above-captioned
action.

Subject to the foregoing and the General Responses and Objections, Virgin
Mobile USA states that there has been no "transfer of personnel," as Virgin Mobile USA
understands that term, because Virgin Mobile USA and Virgin Mobile Australia are separately-
organized and operated, distinct legal entities. Virgin Mobile USA further states that it is not
authorized to do business in Australia, Virgin Mobile USA does not do business in Australia,
Virgin Mobile USA's wireless mobile service does not function in Australia, and Virgin Mobile
USA has derived no income as a result of any "sales, development, marketing and/or
manufacturing of mobile products or services in Australia."

INTERROGATORY NO. 16:

Please identify all employees, directors, officers, and/or agents who worked for
and/or received compensation from Virgin Mobile USA and Virgin Mobile Pty. Ltd. since
January 1, 2002, including within your answer the name, address, and current and/or previous
job titles of each person identified.

RESPONSE TO INTERROGATORY NO. 16:

Virgin Mobile USA objects to this request on the ground that the term "agents" is
vague and ambiguous in the context of this interrogatory, and further objects on the ground that
the potential use of a common agent is irrelevant to the issue of Virgin Mobile USA's status as a
separately-organized and operated, distinct legal entity entirely independent of Virgin Mobile

Australia. Virgin Mobile USA further objects to this interrogatory on the ground that it is overly
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broad, unduly burdensome and seeks information that is not relevant to the claims or defenses of
any party to the above-captioned action. Virgin Mobile USA further objects to this interrogatory
on the ground that it seeks information outside the scope of discovery agreed to by the parties.

Subject to the foregoing and the General Responses and Objections, Virgin
Mobile USA states that it is unaware of any officers, directors, employees, or agents common to
Virgin Mobile USA and Virgin Mobile Australia at any point during the period of January 1,
2002 up to and including the present.

INTERROGATORY NO. 17:

Please identify all current employees, directors, officers and/or agents of Virgin
Mobile USA who worked for or with Virgin Mobile Pty. Ltd. since January 1, 2002, including
within your answer the name, address, and current and/or previous job titles of each person
identified.

RESPONSE TO INTERROGATORY NO. 17:

Virgin Mobile USA objects to this request on the ground that the term "agents" is
vague and ambiguous in the context of this interrogatory, and further objects on the ground that
the potential use of a common agent is irrelevant to the issue of Virgin Mobile USA's status as a
separately-organized and operated, distinct legal entity entirely independent of Virgin Mobile
Australia. Virgin Mobile USA further objects to this interrogatory on the ground that it is overly
broad, unduly burdensome and seeks information that is not relevant to the claims or defenses of
any party to the above-captioned action. Virgin Mobile USA further objects to this interrogatory
on the ground that it seeks information outside the scope of discovery agreed to by the parties.

Subject to the foregoing and the General Responses and Objections, Virgin
Mobile USA states that it is unaware of any officers, directors, employees, or agents common to
Virgin Mobile USA and Virgin Mobile Australia at any point during the period of January 1,

2002 up to and including the present. Virgin Mobile USA further states that prior to being hired
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by Virgin Mobile USA in March of 2006 to serve as its Chief Operating Officer, Jonathan
Marchbank served as Chief Executive Officer of Virgin Mobile Australia.

INTERROGATORY NO. 18:

Please identify all current employees, directors, officers and/or agents of Virgin
Mobile Pty. Ltd. who worked for or with Virgin Mobile USA since January 1, 2002, including
within your answer the name, address, and current and/or previous job titles of each person
identified.

RESPONSE TO INTERROGATORY NO. 18:

See Response to Interrogatory No. 16, which is incorporated in full by reference
herein.

INTERROGATORY NO. 19:

Please identify and briefly describe all promotional materials and events —
including but not limited to advertisements, ad campaigns, websites, newsletters, press releases,
and — concerts sponsored, created and/or designed by or for Virgin Mobile USA since January 1,
2006.

RESPONSE TO INTERROGATORY NO. 19:

Virgin Mobile USA objects to this interrogatory on the ground that it is overly
broad, unduly burdensome and seeks information that is not relevant to the claims or defenses of
any party to the above-captioned action. Virgin Mobile USA further objects to this interrogatory
on the ground that it seeks information outside the scope of discovery agreed to by the parties.

Subject to the foregoing and the General Responses and Objections, Virgin
Mobile USA states that it is not authorized to do business in Australia, does not do business in
Australia, and its mobile wireless service does not function in Australia; consequently, Virgin
Mobile USA has directed no advertisements, advertisement campaigns, websites, newsletters or

concerts to Australia since January 1, 2006.
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INTERROGATORY NO. 20:

Please identify and describe the entities, if any, that are owned, affiliated with
and/or authorized by Virgin Mobile USA to participate in the sales, marketing or distribution of
Virgin Mobile's products and/or services.

RESPONSE TO INTERROGATORY NO. 20:

See Response to Interrogatory No. 19, which is incorporated in full by reference
herein.

INTERROGATORY NO. 21.

Explain in detail the manner and means through which Virgin Mobile USA
markets, licenses, or otherwise generates revenue from the use of the Virgin brand.

RESPONSE TO INTERROGATORY NO. 21:

Virgin Mobile USA objects to this interrogatory on the ground that it is overly
broad, unduly burdensome and seeks information that is not relevant to the claims or defenses of
any party to the above-captioned action. Virgin Mobile USA further objects to this interrogatory
on the ground that it seeks information outside the scope of discovery agreed to by the parties.

»Subject to the foregoing and the General Responses and Objections, Virgin
Mobile USA states that it is a party to an exclusive license agreement with Virgin Enterprises
Limited, a separately owned and operated U.K. company, that authorizes Virgin Mobile USA to
use various Virgin trademarks in connection with mobile voice and data services only in the
United States, Puerto Rico and the U.S. Virgin Islands, through 2027. Answering further, Virgin
Mobile USA states that it is a leading U.S. provider of wireless communications services,
offering prepaid, or pay-as-you-go, services targeted at the youth market. Virgin Mobile USA's
customers are attracted to its products and services because of the flexible monthly terms, easy to
understand pricing structures, stylish handsets offered at affordable prices and relevant mobile

data and entertainment content. Virgin Mobile USA offers its products and services on a flat per-
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minute basis and on a monthly basis for specified quantities, or buckets, of minutes purchased in
advance, in each case without requifing its customers to enter into long-term contracts or
commitments.

Answering further, Virgin Mobile USA states that it employs a nationwide
distribution network comprised of 130,000 third party retail stores that offer account
replenishment, or Top-Up cards, including more than 35,000 retail locations that also sell its
handsets. Virgin Mobile USA also distributes its products through leading national retailers,
including Wal-Mart, Best Buy, RadioShack and Target. Answering further, Virgin Mobile USA
states that it endeavors to maintain and strengthen a vibrant brand image that resonates with its
customers and attracts and retains customers through its youth-oriented marketing message and
service offerings. Answering further, Virgin Mobile states that it does not "market[], operatef],
or otherwise generate[] revenue from the use of the Virgin brand" in Australia.

INTERROGATORY NO. 22:

Identify by name all persons and/or entities involved with or responsible for
Virgin Mobile USA's advertising and marketing efforts.
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RESPONSE TO INTERROGATORY NO. 22:

See Response to Interrogatory No. 19, which is incorporated in full by reference

herein.
Dated: November 21, 2007 As To Objections:
Houston, Texas W % pz VQ
Of Counsel: % w, )T 2N
Noelle M. Reed & =
Anthony J. Dreyer State Bar No. 08135500
Court ID No. 3571 SKADDEN, ARPS, SLATE,
(Pro hac vice motion forthcoming) MEAGHER & FLOM LLP
adreyer@skadden.com 1000 Louisiana Street, Suite 6800
SKADDEN, ARPS, SLATE, Houston, Texas 77002
MEAGHER & FLOM LLP (713) 655-5122 (Telephone)
Four Times Square (888) 329-6146 (Facsimile)
New York, New York 10036
(212) 735-3000 (Telephone) Michelle L. Davis*
(212) 735-2000 (Facsimile) State Bar No. 24038854
midavis@skadden.com
SKADDEN, ARPS, SLATE,
MEAGHER & FLOM LLP

2521 Springer Road

Midlothian, Texas 76065

(972) 723-6370 (Telephone)

(888) 329-3350 (Facsimile)

* A resident of the Dallas Division of the
Northern District of Texas and a member
of the Bar of this Court.

Attorneys For Defendant
Virgin Mobile USA, L.P.
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VERIFICATION

1, Peter Lurie, General Counsel, Virgin Mobile USA, L.P., affirm under penalties
of petjury that I have read the foregoing Responses and Objections to the Plaintiff's First
Interrogatories To Defendant Virgin Mobile USA, L.P., and that based upon matters within my
personal knowledge, the foregoing responses to interrogatories are correct, according to the best

of my knowledge.

Dated: November 21, 2007 .
New York, New York %] .

Peter Lurie
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Australian Government

Attorney-General’s Department

You are here: Home » Private international law » Service of foreign court process in Australia

Service of foreign court process in Australia

Relevant conventions / treaties / agreements

Australia is a party to bilateral treaties with Korea and Thailand that are relevant to service of process issues.

Australia 1s also party to bilateral service conventions with the following countres - this 1s the result of extension of
a convention made between the United Kingdom and each of these countries (as they then were): Austria,
Belgrum, Denmark, Czechoslovak Republic, Estonua, Finland, France, Germany, Greece, Hungary, Iraq, Italy,
Lithuania, Netherlands, Norway, Poland, Portugese Republic, Spain, Sweden, Switzerland, Turkey.

A bilateral service convention between Australia and Belgium applies to the following countnes by succession

from Belgium: Burundi, Democratic Republic of the Congoe, Rwanda.

A bilateral service convention between Australia and Portugal applies to the following countres by succession

from Portugal: Angola, Cape Verde, Mozambique.

A bilateral service convention between Australia and Czechoslovakia applies to the following countries by
succession from Czechoslovakia: Czech Republic, Slovakia.

A bilateral service convention between Australia and Turkey applies to the following countries by succession from
Turkey: Botswana, Cyprus.

A bilateral service convention between Australia and Yugoslavia applies to the following countries by succession
from Yugoslavia: Bosma Herzegovina, Croatia, Macedonia (FYR), Serbia and Montenegro (FRY), Slovenia.

A bilateral service convention between Australia and France applies to the following countres by succession from
France: Algena, Benm, Burkina Faso, Cambodia, Cameroon, Central African Republic, Laos, Lebanon, Morocco,
Syna, Vietnam.

A bilateral service convention between Australia and the Netherlands applies to the following countries by
succession from the Netherlands: Antilles and Aruba, Indonesia, Suritname.

Please note that these bilateral treaties were concluded during the 1920s and 1930s. Many of the countries extended
the treaty to their external territories at the tune. Even though those terntornes are now independent states i many
instances the treaty continues in force. For more imnformation please refer to the information available on the
Austlu website.

Copies of the relevant treaties are available on the Austlit ‘treaties library’ website
(http://www.austlii.edu.au /au/other /dfat/treaties) and specifically from this link
http:/ /www.austlit.edu.au/au/other/dfat/treaty_list/bilist/

Australia has not acceded to the Hagwe Convention on the Service Abroad of Judiial Extrajudicial Documents in Civil or
Commercial Proceedings 1965

Process to follow

Service by Private Agent

A party in another country who wishes to serve a party in Australia with documents 1ssued by a foreign court

http://www.ag.gov.aw/'www/agd/agd.nsf/Page/Internationalcivilprocedure Serviceofforeig... 12/5/2007
APP 66



Service of foreign court process in Australia Page 2 of 4

should employ a private agent m Australia to serve the documents. Service through an agent does not breach
Australian law, and is not considered by the Australian Government to be a breach of 1ts sovereignty provided the
documents to be served do not impose punishment for non-compliance on the recipient.

Prvate agents may be located by searching for ‘process server’ 1n the relevant State or Terntory regional listing
online at http:/ /www.yellowpages.com.au. Costs vary between private agents and may be subject to an additional
per kilometre charge.

Although Australia does not object to service by a private agent the foreign court that i1ssued the process may not
accept service by a private agent. This should be determined prior to engaging a private agent in Australia. If
judicial authority 1s required to prove service then the diplomatic channel should be used.

A foreign court may send a letter to Australia requesting the service of documents notifying the person of civil or
commercial proceedings 1 a foreign court. Letters of request are usually sent under a bilateral treaty or as a matter
of international or judicial comity.

Diplomatic Channel

A party in another country who wishes to serve a party in Australia with documents 1ssued by a foreign court may
send a request through the diplomatic channel. The diplomatic channel 1s always used when there is no treaty or
agreement in place between Australia and the foreign country. Where there 1s no agreement i place requests for
assistance will normally be executed on the basis of reciprocity. The diplomatic channel 1s also used under the
bilateral treaties between the UK and numerous European countries and their former territories.

A request for service through the diplomatic channel should be sent from the foreign affairs ministry of the
requesting country to the Australian Department of Foreign Affairs and Trade (DFAT). DFAT will refer the
request to the relevant State or Territory authonty for action. Delays of three to six months can be expenenced
when using the diplomatic channel.

The contact details for DFAT are:

Administrative and Domestic Law Group
Legal Branch

Department of Foreign Affairs and Trade
R G Casey Building

John McEwen Crescent

BARTON ACT 0221

Australia

Korean and Thai bilateral treaties (Central Authorities)

Requests for assistance in the service of documents made under the Korean or Thai treaties use Central Authorities
designated under the treaties for transmittal of requests. The Australian Attorney-General's Department 1s the
designated Central Authority under both treaties. Letters of request under the bilateral treaties with Korea and
Thailand should be sent to:

Administranve Law and Civil Procedure Branch
Civil Justice Division

Australian Attorney-General's Department
Robert Garran Offices

National Circuit

BARTON ACT 2600

Australia

The Attorney-General's Department will refer the request to the relevant State or Terntory authonty for action.
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Matters to be set out in all letters of request for assistance

All letters of request to Australia, whether made under a bilateral treaty or as a matter of comity should:

m set out the relevant treaty, if any, under which the request is made.

m set out the name of the requesting court.

m state the nature of the proceedings for which the service of court process 1s required.
m set out the names and descoptions of the parties.

m set out the name, description and addresses of the person to be served.

m set out any special procedure which the party wishes the Australian authonties to follow.

The letter of request must be certified by a court or judicial authority (carry the court seal or stamp) and be
accompanied by two certified copies. If the request comes from a non English speaking country the request must
also be accompanied by translations in English of the letter of request and any accompanying documents. The
translations must include certification by the translator attesting to the authenticity of the translation.

Pursuant to State and Territory legislation and applicable Court Rules relating to service of foreign court process,
requests will not be executed that do not comply with these procedural requirements.

Delays

Making a request for assistance using formal channels can result m some delay. The time taken to process a request
for service will vary in each case and it 1s difficult to estimate the time a request may take. As delays can be
expected m using formal channels a private agent should be used whenever possible.

Fees and Charges

Whether any fees will be charged depends upon the provisions of the relevant treaty or convention and which State
or Territory effects service.

Some treaties allow for fees to be charged. Some State or Ternitory authonties charge for their services. Fees that
have been charged previously range from $50AUD to §100 AUD. Please note that 1s figure is an estimate only and

if you wish to know the exact amount the relevant State or Terntory authority should be contacted.
Commonwealth countries

The diplomatic channel 1s not generally used between Commonwealth countries because the foreign ministres of
some of those countries (for example New Zealand and the United Kingdom) will not assist with such requests.

Contact details

Any further queries relating to this information, or correspondence relating to private mternational law matters

should be directed to:

Administrative Law and Civil Procedure Branch
Cuvil Justice Division

Australian Attorney-General’s Department
Robert Garran Offices

National Circuit

BARTON ACT 2600

Australia

Telephone 61 (0)2 6250 6255
Facsimile 61 (0)2 6250 5902
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Authorised By: Branch Head, Administrative Law and Civil Procedure Branch
Maintainer: Administrative Law and Civil Procedure Branch
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