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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

GE CAPITAL COMMERCIAL, INC., 8
et al., 8
8
Plaintiffs, 8
8
V. 8§ Civil Action No.3:09-CV-572-L
8
WORTHINGTON NATIONAL BANK, 8
8
Defendant. 8

MEMORANDUM OPINION AND ORDER

Before the court are Plaintiffs’ Motion for Entry of Judgment (Doc. 302), filed November
10, 2011; Defendant’s Letter Regarding Propdsiedl Judgment, filed November 10, 2011 (Doc.
303); Plaintiffs’ Motion for Attorney’s FeefDoc. 316), filed December 5, 2011; [Defendant]
Worthington National Bank’s Motion for a Blirial (Doc. 322), filed December 15, 2011; and
Defendant Worthington National Bank’s Brief in Suppafrits Entitlement t@a Settlement Credit
(Doc. 336), filed April 10, 2012. After carefullgonsidering the motions, briefs, responses,
replies, record, and applicable law, the calehies[Defendant] Worthington National Bank’s
Motion for a Mistrial (Doc. 322)grants Plaintiffs’ Motion for Attorney’s Fees (Doc. 316), and
grants Plaintiffs’ Motion for Entry of Judgment (Doc. 302).
l. Factual and Procedural Background

Plaintiffs GE Capital Commercial, Inc., Geral Electric CapitaCorporation, and GE
Capital Financial, Inc. (collectively, the &5 Plaintiffs” or “Plairtiffs”) and Defendant
Worthington National Bank (“Worthington” or “Defelant”) are the only remaining parties in this

action. Prior to trial, the only substantiveaioh remaining was the GE Plaintiffs’ claim for
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violations of the Texas Frauduléfansfer Act (“TUFTA”). JustirPrather (“Prather”) is a former
employee of CitiCapital Commercial Corporatiorather was dismissed as a defendant in this
lawsuit prior to trial. GE Capital Commercidhc. is the “successor-in-interest” to CitiCapital
Commercial Corporation. Plaiffs contended that Prather uded purported business, Wright &
Wright, Inc. ("Wright & Wright”), to carryout a fraudulent scheme. Defendant Worthington
extended a line of credit to Vght & Wright in the amount d$2,500,000. Wright & Wright also
maintained a checking account at Worthingtonairiffs contended thaPrather or Wright &
Wright made fraudulent representations to thémreby causing them to transfer $2,471,330 to
Wright & Wright's checking account at Waihgton. Specifically, @iCapital Commercial
Corporation wired the money to Wright & Wht's checking account at/orthington in three
installments: July 3, 2008, in the amount of $732,500; July 8, 2008, in the amount of $807,130; and
July 9, 2008, in the amount §831,700. The deposited funds wéren applied to pay off the
$2,500,000 line of credit extended to Wright & Wridiyt Worthington. Plaitiffs alleged that
Worthington accepted these transfers paying ddwenline of credit in wlation of TUFTA.
Worthington countered that @ccepted the alleged fraudulgminsfers in good faith and for
reasonably equivalent value (“stadry affirmative defense”). Wthington also asserted several
equitable affirmative defenses. A trial on therits of this case commenced on October 25, 2011,
and concluded on November 2, 2011. The jury rendered its verdict on November 3, 2011, and
found that the GE Plaintiffs proved their clainm fgolations of TUFTA ad that Worthington did
not prove its statutgror equitable affirmative defenses.

Prior to trial, a pretriatonference was held on Octolddr, 2011, during which the court
heard argument on the parties’ motions in limaral resolved a number of outstanding issues.
During the pretrial conference, the parties agieestipulate to the dadeand amounts of every

Memorandum Opinion and Order- Page 2



settlement related to this case. The parties further agreed that the issues or facts concerning
settlement would not go to the juaypd would be handled by thewt (postverdict) for purposes of
determining any credit or setoff. Accordinglg,its memorandum opinion and order of October

20, 2011, issued after the pretrial cengince in this case but beformlrthe court denied as moot
Plaintiffs’ motion in limine withrespect to request six, whidought to excludall evidence,
statements, or arguments regarding the GE fifainsettlements with third parties and former
defendants in this suit.

In its order of November 3, 2011, the countedied the parties to confer and submit a
proposed judgment or separately set forth thesigas of what should bacluded in the judgment
by November 10, 2011. On November 28, 201&,dburt conducted a telephone conference to
discuss outstanding issues in this case; the skayethe court ordered briefing on the issues of
setoff and attorney’s fees and also instructed Plaintiffs to provide Defendant a copy of each
settlement agreement pertaining to this caseWorthington National Bank’s Reply in Support of
its Emergency Motion Seeking Complianedth the Court's November 28, 2011 Order
(“Emergency Motion”), filed December 5, 2011, fBedant requested th#te court declare a
mistrial because two documents produced by Rifsnh response to this court’'s November 28,
2011 order purportedly demonstratedttRlaintiffs lackedstanding to prosetei this action. The
court, in its order of December 7, 2011, declineddosider Defendant’s request for relief raised
for the first time in its reply brief. The court instted Defendant, to the extent it intended to move
for a mistrial, to seek such relief by arfmal motion. Thereafter, on December 15, 2011,
Defendant filed Worthington Nati@l Bank’s Motion for Mistrial (“Motion for Mistrial”). After
further briefing, the court held a hearing netiag the pending motionsn April 25, 2012. The
court now renders its opinion.
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II.  Analysis
A. Worthington National Bank’s Motion for a Mistrial

In its Motion for Mistrial, Defendant argues tHaintiffs failed to timely produce critical
documents, including a Settlement Agreement betweein CitiCapital eities (“Citi”) and the
GE Plaintiffs (“Settlement Agreement”) anckertain documents and correspondence therein
referenced. These documents include a “NottClaim and Demand” (“Notice and Demand”)
from the GE Plaintiffs to Citand a letter from the general coahsf Citi responding to the GE
Plaintiffs’ claims. Defendant asserts thalhe Settlement Agreement and associated
communications prove that the GE Plaintiffs h&een fully compensated for the damages they
seek from Worthington and th#te GE Plaintiffs never had stding to prosecute this action.
Worthington asserts that theveas no basis under TUFTA for Riaiffs to bring their claim
because, pursuant to the Settlem&giteement, Plaintiffs were fullindemnified for their claim.
Plaintiffs respond that the issuesstdinding and offset atissues for the couid decide and not the
jury. Plaintiffs argue that Withington has no standing to erderthe Settlement Agreement or
rely on its terms; that the Settlement Agreetndid not release Plaintiffs’ claims against
Worthington; that Plaintiffs complied with all diseery requests and this court’s orders; and that
the Motion for Mistrial is untimely. Worthingh counters that the Settlement Agreement and
associated documents prove that the GE Plaintii® not “creditors” as required by TUFTA, and
the documents thus relate to a critical issue cftfzat should have beewaluated by the jury.

1. Mechanism of Mistrial

The GE Plaintiffs assert that the coshould deny Worthington’s Motion for Mistrial
because Worthington filed it well after the jury vietd The GE Plaintiffs correctly state that a
motion for a mistrial must be made during a trial. m&trial is: (1) “[a] trial that the judge brings to
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an end, without a determination on the merits, beeaf a procedural error or serious misconduct
occurring during the proceedings,” @) “[a] trial thatends inconclusively because the jury cannot
agree on a verdict.” Black’s Law Dictionary 1093 (9th ed. 2009). By definition, it is clear that a
mistrial is declared before the close of trial or before the jury renders its veket.also Arizona

v. Washington434 U.S. 497, 506 (1978) (Regarding mistrial in a criminal case: “[T]he law has
invested Courts of justice with the authority teatiarge a jury from giving any verdict, whenever,

in their opinion, taking all the citenstances into consideration, & a manifest necessity for the

act, or the ends of public justice would othemni® defeated.” (footnote and citation omittesige

also 4-48 Federal Litigation Guide§ 48.12 (2012) (“Motias in limine and motions during trial,
especially motions for mistrial or for judgmentasnatter of law, provide a means of preserving
issues for appeal.”).See also Caldarera v. Eastern Airlines, |In€05 F.2d 778, 782 (5th Cir.
1983) (The court noted that the ded@nt’s failure to move for a strial was significant. “By doing

so [failing to move for mistrialland by acquiescing in the courntsrrective charge, it got a chance

to see the verdict and then to seek to overturn it.” The court also noted that “a motion for new trial
may be served not later than ten days [now 28 days] after the entry of judgment on the jury’s
verdict. Fed. R. Civ. P. 59(b). By contrast, a moftior mistrial is properly made when the event
giving rise to the motion occurs.”) The GE Ptdfs assert that Worthington’s procedural remedy,

if any, was a motion for new trial, pursuant tolé&50(b) or 59(b) of the Federal Rules of Civil
Procedure.

While Defendant’s motion is labeled as one rf@strial, the court does not limit itself to
labeling or nomenclature. If the court limited ifde labels or titlesof motions, it would often
exalt form over substance. The better practice, wisidh the interest of gtice, is to look at or
examine the substance and the effect @f tmotion. Although Defendés motion seeks a
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mistrial, the crux of the motion is that the GE Pldimhave no standing or have been made whole.
Standing is inextricably intertwed with jurisdiction. Accordigly, the court wl review the
motion regardless of its nomenttlee. Moreover, when it comes jurisdiction, the court has an
obligation and duty to examine its jurisdictiorA federal court has amdependent duty, at any
level of the proceedings, to determine whethgroperly has subject matter jurisdiction over a
case. Ruhgras AG v. Marathon Oil C26 U.S. 574, 583 (1999) (“[S]ubject-matter delineations
must be policed by the courts on their own initiagven at the highest level.”) (citations omitted);
McDonal v. Abbott Labs408 F.3d 177, 182 n.5 (5th Cir. 20Q§A]ny federal court may raise
subject matter jurisdictiosua spont§ (citations omitted).
2. Jurisdiction

Jurisdictional questions are questions of laRederson v. Louisiana State Uni2l3 F.3d
858, 869 (5th Cir. 2000). “A quiesn of standing raisethe issue of whether the plaintiff is
entitled to have the court decide the merits ef dspute or of particat issues. Standing is a
jurisdictional requirement that doses on the party seeking to get complaint before a federal
court and not on the issues he wishes to have adjudicatelderson213 F.3d at 869 (citation
omitted). As a general rule, standing meisist at the time an action is filed_ujan v. Defenders
of Wildlife, 504 U.S. 555, 571 n.4 (199Bederson213 F.3d at 870. This court has recognized
that there is a necessary coroflém the rule, in that it does happly to later-added partiesSGE
Capital Commercial Inc. v. Worthington Nat. Bagk11 WL 3156076, at *11 (N.D. Tex. July 25,
2011). Thus, the true scope of the rule is #tahding must exist ate¢htime a lawsuit is filed
against a defendardr it must exist at the timedefendant is added as a partyd. “To establish
constitutional standing, a plaifftimust satisfy three elementsFirst, the plaintiff must have
suffered an injury in fact . . . dnvasion of a legally protected imést which is . . . concrete and
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particularized . . . not egectural or hypothetical.”Brown v. Offshore SpectglFabricators, Inc.
663 F.3d 759, 769 (5th Cir. 2011) (citation andnmé quotation marks omitted). “Second, there
must be a causal connection between the injury and the conduct complaindd. ¢€itation and
internal quotation marks omitted). Third, it mbstlikely, as opposed to merely speculative, that
the injury will be redresskeby a favorable decisionld. (citation and internal quotation marks
omitted).

The doctrine of standing is distinguishablenfr that of mootness. Mootness is “the
doctrine of standing set in a time frame: The rsig@ipersonal interest that must exist at the
commencement of the litigatigistanding) must continue thughout its existence (mootness).”
Pederson213 F.3d at 869 (quotirignited States Parole Comm’n v. Geraghty5 U.S. 388, 397
(1980)). “The mootness doctrinesemes that thetigant’s interest in th outcome continues to
exist throughout the lifef the lawsuit . . . including thpendency of the appeal.McCorvey v.
Hill, 385 F.3d 846, 848 (5th Cir. 2004) (citation omitted).

“A case should not be declared moot as lonp@parties maintain aaocrete interest in the
outcome and effective relief is availableramedy the effect of the violation.Environmental
Conservation Org. v. City of Dalla$29 F.3d 519, 527 (5th Cir. @8) (citation and internal
guotation marks omitted). “A case will becomeahwhere there are no longer adverse parties
with sufficient legal interests to maintain the litigation or when the pdaiiésa legally cognizable
interest in the outcomef the litigation.” Id. (citation and internal quotation marks omitted). “It
is not enough that a dispute waswenuch alive when the suit was filed; . . . the parties must
continue to have a personal stak the outcome of the lawsuitd. (citation and intenal quotation
marks omitted)). A case may become moot for several reasons. “One such reason can be an
intervening factual eventtjat] causes the plaintiff to no longemaaa present right to be vindicated
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or a stake or interest in the outcomBdiley v. Vought Aircraft Cp.141 F.3d 224, 227 (5th Cir.
1998) (citingCalderon v. Moorg518 U.S. 149 (1996)).

In this case, the Settlement Agreemens veatered into in Bvember 2009, well after
Plaintiffs filed their lawsuit on March 27, 2009 daadded Worthington as a party on June 26, 2009.
Plaintiffs had standing at the time they sW&@drthington. Thus, the gaon is an issue of
mootnessather tharstanding. Pursuant to TUFTA, a creditor may obtain: (1) avoidance of the
transfer; (2) an attachment or other provisior&hedy against the asset transferred or other
property of the transferee; or (3), an injtion against further disposition by the debtor or
transferee, appointment of a receiver to take chafgjee asset transferred, or any other relief the
circumstances may require. Tex. Bus. & C@uode § 24.008 (West 2009). “[T]o the extent a
transfer is voidable in an action by a creditarthe creditor may recov@rdgment for the value of
the asset transferred . . . or the amount necessaatisy the creditor’s claim, whichever is less.
Tex. Bus. & Com. Code 8§ 24.009(b). The GE mi#fs sought to avoid the transfers, obtain
permanent injunctive relief, and obtain damagé&ds.” Second. Am. Compl. § 45. Whether the
GE Plaintiffs’ claim is moot depends on whetlagr intervening event, namely, the Settlement
Agreement, divested the Plaintiffs of a legally dagble interest in the outcome of the litigation.

Assuming at this juncture that the court aaterpret the Settlement Agreement, Defendant
asserts that Plaintiffs lack standing as a reslufiaragraph 8 of the agreement, which arguably
prevents Plaintiffs from “seek[ing] recovery dhmages” in this lawsuit. Paragraph 8 only
conceivably limits damages; it does not limit injtine relief or any other type of relief allowed
under TUFTA. Thus, even assuming the SettlerAgnéement prevents Plaintiffs from pursuing
damages, it does not divest Plaintiffs of aljddy cognizable interesnh the outcome of the
litigation, as Plaintiffs would dtibe able to pursue injunctivelief. Plaintiffs’ claims are not
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moot because their interest iquetable relief demonstrates tithey have a personal stake in the
outcome of the lawsuit. Accordingly, this cobias jurisdiction to resolve this lawsuit.
3. Production of Documents and Applicability of TUFTA

Defendant Worthington and ti@E Plaintiffs dispute whether the Settlement Agreement
and related correspondence (collectively, t#ti Documents”) were requested during the
discovery period. Defendant asserts that thesieairdocuments were regsted; that Plaintiffs
stated they produced all documergsponsive to such requests; &mat Plaintiffs failed to produce
the documents. Plaintiffs argue that Wortharghever requested the Citi Documents during the
discovery period and waived any right to complain about discovery because it did not file a motion
to compel the Citi Documents. The GE Plaintifiso assert that that they complied with all
discovery requests and eachtlod court’s orders regarding production of documents.

The court need not wade into the parties’ dispute regarding the production of the Citi
Documents and will not entertain any argument iéigg any alleged hidden agenda by Plaintiffs
to conceal these documents prior to trial. Fordasons that follow, the court determines that the
time to raise issues concangi the production othe Citi Documents fsmlong passed, and
Worthington has waived itsght to do so. In PlaintiffdMotion to Exclude Exdence and Motion
in Limine, filed March 21, 2011, Plaintiffs soughtexclude all evidence,aements, or arguments
regarding their settlements with third parties ang former defendants in the lawsuit. The motion
stated:

GECC [the GE Plaintiffs] has settled itkaims with former defendants BBAF

Enterprises, Inc., Frank Buchanan BlainsCapital Bank, 8tling Bank, Texana

Bank, Wright & Wright, andDavid Ashley Wright. GECC has also settled claims

that it had against third parties, incluaj claims against CitiCapital Commercial

Corporationand against certain investorsPnather’s alleged Ponzi scheme who
were paid returns with amey stolen from GECC.
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Pls.” Motion in Limine 14 (emphasis addedDefendant now assert§ftjhe GE Plaintiffs’
conscious withholding of these critical documeats] their misrepresentations regarding the terms
of the settlements, severely prejudiced Waghon, caused unnecessary paoted litigation, and
burdened the Court and the judicsgistem.” Def.’s Mot. for Mistrial 11. Defendant urged, for
the first time in its reply brief, that the Citi Daoents prove that the GEdnhtiffs cannot establish
the elements of TUFTA. Def.’s Reply in Sugb.Mot. for Mistrial 4. According to Defendant,
the debt underlying the GElaintiffs’ claim under TUFTA did not existld. Defendant further
asserts that the jury did not have the opportutatgvaluate the Citi Documents to determine
whether Wright & Wright was trulp debtor of the GE Plaintiffs, assential fact question for the
jury, according to Defendants.*

During the pretrial hearingn October 11, 2011, the partiesdahe court engaged in the
following discourse:

The Court: Your position is that Plaintiff@ve accepted settlement funds applied to

satisfy at least in part their claim agdiWgorthington. That is the way | understand

the nature of your position as te#e settlements with other parties.

Mr. Searcy (Counsel for Defendant): Thatcorrect, Your Honor, and | think that

we are entitled to a credit or offsehder the express[] language of the Texas

Uniform Fraudulent Transfer Act.

The Court: That would be assue decided by the jury decided by the Court as to
how much you are entitled to [?]

Mr. Searcy: If there is any issue ashitow much was paid in the settlement, |
suppose that it might be partially a jury isshut | must concede to the Court | think
it is certainly an issue for the Court.

Pretrial Hr'g Tr.135:15-136:5, Oct. 11, 2011.

* In order to prevail on its claim under TUFTA, the GE Plaintiffs had to prove by a preponderance of the
evidence that Wright & Wright made a fraudulgansfer(s) to Worthington National BankSee Quilling v. Gilliland
2002 WL 373560, at *2 (N.D. Tex. March 6, 2002) (“Ordinarily, tiheditor must prove that the challenged transfer
was made with the intent to defraud”) (emphasis added). Aféais fraudulent if it isnade with “actual intent to
hinder, delay, or defraud awyeditor of thedebtor” Tex. Bus. & Com. Code § 24.005 (a)(1) (emphasis added).
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Mr. Searcy: Well, [counsel for Plaintiffs] camly have an advantage over me, Your
Honor. | have not seen the settlemagiteements, although | have asked for them.

Mr. Schwegmann (Counsel for Plaintiffs): aths also not true. We produced the
settlement agreements in February or March.

Mr. Mundt (Counsel for Diendant): No, you didn’t.

Mr. Schwegmann: Anyway, we would beppy to stipulate to the dates and
amounts of the settlements.

Mr. Searcy: Could you give me Bates numbers?

Mr. Schwegmann: We will be glad to do that.

Pretrial Hr'g Tr. 137:19-138:3.

The Court: It is my understanding right ngMthere is a willingness to produce or
stipulate to the amount of éhsettlement[s]. If that ithe case | think that will
obviate the need for us to have somalg@rged discussion about the production or
nonproduction of the settlement agreements.

Mr. Searcy: Just give me the Bates numbers.

Mr. Schwegmann: We will. Your Honor, ihe motion in limine on this issue
granted regarding s&tment agreements?

The Court: Well, it seems to me that isissue that should be settled by the Court.
If the amounts are stipulated to, and ymww][,] normally discussions or issues or
facts concerning settlements ot go to the jury becausee do not want the jury to
prejudge the case or come to the wrong kion because of a settlement. Is not
this something that can be handlediy Court? Is not this a legal issue?

Mr. Searcy: | am more than willing for it to be handled by the Court if he has
provided me the settlement agreements.

The Court: Well, he said he would it or stipulate to the amounts.

Mr. Searcy: If | am not ambushed later by saying | should have taken it to the
jury. I am more than willing for the Cour determine what credit | am entitled to.
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Mr. Schwegmann: | agree. | filed a motiordimine and said the jury shouldn’t get
it at all.

Pretrial Hr'g Tr. 138:18-139:21.
Defendant was put on notice on March 21, 2011 (atithe Plaintiffs filed their motion in limine)
that a settlement agreement between the GE Hfaiaind its predecessam interest, CitiCapital
Commercial Corporation, existedAs evidenced by the colloquy above, Defendant’s concern
with respect to the settlement agreements was its entitlement to a credit or Betfehdant
expressed no concern that the sett@t agreements were neededatermine Plaintiffs’ status as
a creditor under TUFTA. Prior to trial, Defendant did natrge that the documents should be
presented to the jury to prove or disprove aeynent of Plaintiffs’ clan under TUFTA, or request
the court to delay the start of the trial to examine the documents and determine whether additional
discovery or motions were necessary for its dedeagainst Plaintiffs’ claim under TUFTA. Had
Worthington filed a motion for additional discoveapd to delay the start of the trial, and shown
good cause, the court would have granted suotion. For the foregoing reasons, the court
determines that Defendant’'s argument that théeBatiht Agreement proves that the GE Plaintiffs
are not creditors or are not ergdlto bring a claim under TUFTA fibeen waived. Therefore, the
courtdeniesWorthington’s request that the court declammistrial. The court will only consider
the Settlement Agreement for purposes of detengiwhether Worthington ientitled to a credit
or setoff.

4. Standards for Contract Interpretation

The GE Plaintiffs argue that Worthingtdras no standing to enforce the Settlement

Agreement or to rely on its terms. Specificatlye GE Plaintiffs assethat Worthington has no

rights under the Settlement Agreermbacause it was neither a pamtyr a third party beneficiary to
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the agreement. The GE Plaintiffs argue thating in the Citibank documents suggests or implies
that Plaintiffs and Citi intended to benefit, coengate or release Worthington, who is not named in
the Settlement Agreement. Worthington respondsitidoes not seek a mistrial because of any
breach by the GE Plaintiffs of their contractuaineoitment in the Settlement Agreement; rather, it

contends that the agreement proves that the @Hktifis were made whole for the damages sought
from Worthington.

The Settlement Agreement states that is gwa: by and shall beoastrued in accordance
with the internal laws of # State of New York. Settlement Agreement 6, { 15 (Doc. 313, App.
89). Under New York Law, “[t|h¢hird-party beneficiary concept arises from the notion that it is
just and practical to permit the person for whose fitetiie contract is made to enforce it against
one whose duty it is to pay or performFourth Ocean Putnam Corp. v. Interstate Wrecking Co.
485 N.E.2d 208, 211 (N.Y. 1985) (citation omitted). The court can interpret the Settlement
Agreement because Worthington does not seekftoranit as a party ahird-party beneficiary.
Rather, Worthington seeks to demonstrate thatGE Plaintiffs have been made whole by the
Settlement Agreement.

5. Collateral Source Rule

The court’s jurisdiction in this case is basedthe diversity of the parties. The Settlement
Agreement is governed by New York law. AsiRtiffs’ substantive claims were brought under
Texas law, the determination of a settlement credit is also governed by TexaSéaWRSR Corp.

v. International Ins. Cg 612 F.3d 851, 862 (5th Cir. 2010) (applying the substantive insurance law
of Texas in a diversity case to interpret the insurance policies, federal principles of judicial
estoppel, and Texas law to determine entitlenemt settlement credit). Also, the parties agree
that Texas law governs the determination of any settlement cr8diDef.’s Br. in Support of
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Entitlement to Settlement Credit 9 (urging the ¢tapply Texas’s burden-shifting framework for
crediting settlement proceeds); Pl.’s Resp. to’'Bdr. in Support of Entitlement to Settlement
Credit 7-9 (arguing that thprinciples of TUFTA and Texas’ one-satisfaction rule preclude
Defendant from receiving a settlement credit).

Worthington argues that it is entitled to settlememditrunder Section 24.009(b) of
TUFTA. That section provides,dthe extent a transfer is voidalh an action by creditor under
Section 24.008(a)(1) of this cqod#he creditor may recover judgmt for the value of the asset
transferred . . . or the amount necessary to satisfy the creditor’s claim, whichever is less.” Tex.
Bus. & Com. Code § 24.009(b). Therefore, Wortjton argues that the GE Plaintiffs are only
entitled to recover the lesser of the amount actuedlysferred or the remaining balance owed on
the transfers. Worthington also contends thatGlE Plaintiffs’ recovery is limited by the Texas
common law “one-satisfaction” rule. “Under the sagisfaction rule, a plaintiff is entitled to only
one recovery for any damages suffer&gkdwn Life Ins. Co. v. Casteél2 S.W.3d 378, 390 (Tex.
2000) (citation omitted). “This rulepplies when multiple defendartommit the same act as well
as when defendants commit technically different acts that result in a single imjuryThe GE
Plaintiffs argue that TUFTA and the one-satttfon rule do not permbefendant to receive a
settlement credit. Further, Plaintiffs argue that the “collateral source” rule applies.

The court now turns to the “collateral sodrnde. Notwithstanding the theories urged by
Defendant purportedly authiping a settlement credit, Texas lawclear that such a credit may not
originate from a collateral source. “Long artpaf the common law of Texas and other
jurisdictions, the [collateral source] rule precludes any reduction in a tortfeasor’s liability because
of benefits received by the plaintiff frosomeone else — a collateral sourcddaygood v. De
Escabedp356 S.W.3d 390, 394-395 (Tex. 201&itations omitted).

Memorandum Opinion and Order- Page 14



The collateral source rule is both a rule of evidence and damages. Generally, it

precludes a tortfeasor from obtaining trenefit of, or even mentioning, payments

to the injured partyfrom sources other than the tortfeasdm other wordsthe

defendant is not entitled to present ewicke of, or obtain an offset for, funds

received by the plaintiff from a collateral source.
Johnson v. Dallas Count$95 S.W.3d 853, 855 (Tex. App.—Dallas 2006, no pet.) (Qudtytpr
v. American Fabritech, Inc132 S.W.3d 613, 626 (Tex. App.—Hdois [14th Dist.] 2004, pet.
denied)) (internal citations omitted) (emphasis ajideFor instance, insurance payments to or for
a plaintiff are not credited to damages awarded against the defenfSaatHaygoqd356 S.W.3d
at 395, 395 n.26 (quotinexas & Pacific Railwago. v. Levi & Bro.59 Tex. 674, 676 (Tex. 1883)
(“The insurer and the defendant aa joint tort[Jfeasors or joint debtors so as to make the payment
or satisfaction by the former operate to the benefit of the latter; nor is there any legal privity
between the defendant and the insseas to give the former thghi to avail its# of a payment
by the latter. The policy of insurance is collateio the remedy against the defendant, and was
procured solely by the plaintiff &is expense, and to the proeorent of which the defendant was
in no way contributory. . . . It cannbe said that the plaintiff toadut the policy in the interest or
behalf of the defendant, nor istle any legal principle which seetasrequire that it be ultimately
appropriated to the defendant’s use and benefiifje collateral source rule reflects the position
of the law that a benefit that is directed to tharied party should not be ified so as to become a
windfall for the tortfeasor.”
Haygood 356 S.W.3d at 395.

To the extent that Defendant argues it is not a tortfeasor, the court determines that
Defendant’s argument is frivolousA tortfeasor is “[o]Jne Wwo commits a tort; a wrongdoer.”
Black’'s Law Dictionary 1627 (9th ed. 2009)See alsoRetamco Operating, Inc. v. Republic

Drilling Co., 278 S.W.3d 333 (Tex. 2009). RetamcopRetamco Operating, Inc. (“ROI"), a Texas
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corporation, sued Parapn Oil, Inc. (“Paradigrf), another Texas corporah, in a Texas district
court, over unpaid royalties rédml to oil and gas interests several Texas counties. ROI
amended its petition to include a claim against Republic Drilling Company (“Republic”), a
California corporation, for violdon of TUFTA. ROI claimed tat during the pendency of the
litigation, Paradigm assigned toilic a 72% interest in Paradiggoil and gas wells and leases
in Fayette County and a 72% interest in an optioacquire an interegt a lease in Dimmit and
Webb Counties. ROI alleged that these transfere fraudulent and that they led to Paradigm’s
insolvency, rendering it unable satisfy ROI's claims. The TegaSupreme Court held that the
Texas district had jurisdiction over the out-cditst defendant RepublicThe court reasoned, in
part:
Republic is alleged to have receivieansfer of Texas real property from a

Texas resident, during the pendency of gaBesuit, for the purpose of defrauding a

Texas resident. As a result of this tractson, assets ROI may have recovered from

Paradigm are now in the possession of Repubhese contacts are sufficient to

demonstrate that this alleged tortaacred at least, in part, in TexaSeeTex. Civ.

Prac. & Rem. Code § 17.042 (“a nonresiddaes business in ithstate if the

nonresident . . . commits a tantwhole or in part in this state”ge also In re Tex.

Am. Express, Inc190 S.W.3d 720, 725 (Tex. App.—Dal|ao pet.) (noting that a

fraudulent transfer under the UFTA is a fort
Retamcp 278 S.W.3d at 341 (emphasis added). Moeee, TUFTA not onlycreates liability
against the person for whose benefit the transfermade, such as the debtor, but also against the
first transferee of the asset; any subsequent transferde. (citing Trigeant Holdings, Ltd. v.
Jones 183 S.W.3d 717, 726 (Tex. App.—Houston [1st PBDO5, pet. denied)nternal quotation
marks omitted)). In the casmib judice the jury found that Wolnington accepted fraudulent
transfers; failed to prove that it acted in goathfashen accepting the transfers; and failed to prove
its affirmative defenses of unclean hands quitble estoppel. (Doc. 2910-14). Accordingly,

Worthington is liable and ia wrongdoer or tortfeasor.
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The Settlement Agreement demonstrates that Citi entities paid the GE Plaintiffs
$8,000,000 because:

The Parties desire[d] to settlesompromise, resolve amicably and
discontinue, without any admission of faar liability, their dispute under PSA
[Purchase and Sale Agreement] Section &tficle VIII, or any other provision of
the PSA, or otherwise, arigjirout of, relating to or isonnection with the Employee
Scheme Matters, the Lawsuit, or both.

Settlement Agreement 2, Recital G. There is ridexce that Citi, the settling third-party, is a
tortfeasor. “Joint tortfeasors are defined asi@s whose tortious conduct combines as a legal
cause of a single and indivisiblearm to the injured party.”Gilcrease v. Garlock, In¢.211
S.W.3d 448, 457 (Tex. App.—EIl Paso 2006, no pet.) (ciilgy v. Industrial Finance Service
Co, 302 S.W.2d 65855 (Tex. 1957)pverruled on other groundMcMillen v. Klingensmith467
S.W.2d 193, 197 (Tex. 1971)anders v. East Texas Salt Water Disposal 248 S.W.2d 731, 734
(Tex. 1952). There is no evidence that Citi eyaghin tortious conduct that combined with
tortious conduct of anothas a legal cause of a single andvrgible harm to the GE Plaintiffs.
Rather, the GE Plaintiffs asserted claims adaiarthington in this lawsuit because GE Capital
Commercial, Inc. is the successor-in-interestCitiCapital Commercial Corporation’s claim
against Worthington for accepting the frauduleminsfers at issue in ith case. Moreover,
Worthington does not allege that Citi wapat tortfeasor. Thus, Citi is a sourother than the
tortfeasorand qualifies as a collateral sourc8ee Johnsqri95 S.W.3d at 855 (“Generally, [the
collateral source rule] precludes a tortfeasor frataining the benefit pfor even mentioning,
payments to the injured party from sources othan the tortfeasor.”) As the court has previously
established, Defendaist“not entitled to present evidence of obtain an offset forfunds received

by the plaintiff from a collateral source.Johnson195 S.W.3d at 855 (emphasis added). Thus,

Worthington may not obtain an offset for funds reediby the GE Plaintiffs from Citi. The jury
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found that Worthington did not acdethe transfers in good faith. If this court were to permit
Worthington to obtain a credit for the settlemdémbds the GE Plaintiffs received from Citi,
Worthington would retain funds that the jury found it did not accept in good f&tich an
application would result in a widfall for Worthington and would reward it for conduct that the
jury found to be in violation of TUFTAThe collateral source rule reflects the position of the law
that a benefit that is directed to the injured panguld not be shifted so as to become a windfall for
the tortfeasor.Haygood 356 S.W.3d at 395.
6. One-Satisfaction Rule

Defendant asserts that the GE Plaintifistovery is limited by the Texas common law
one-satisfaction rule.SeeDef.’s Br. in Support of Entitlement to Settlement Credit 8. This rule is
inapplicable to the facts of thtmise. “Under the one satisfaction r@elaintiff is entitled to only
one recovery for any damages suffered€Crown Life Ins. Cq.22 S.W.3d at 390 (citation omitted).
“This rule applies when multiple defendants commit the same act as well as when defendants
commit technically different acts that result in a single injuryd. “Under the one satisfaction
rule, the nonsettling defendant may only claancredit based on the damages for which all
tortfeasors are jointly liableld. at 391. As previously established by the court, Citi was not a
joint tortfeasor, and Citi did not cause the injtoywhich Worthington has been held liable. Citi
was not jointly liable with Worthington for any m@ges. Moreover, Citi was never named as a
Defendant in this lawsuit. Citi is the predecessor-in-interest to the GE Plaintiffs. Because the
one-satisfaction rule only permitise nonsettling defendant taah a credit based on damages for
which all tortfeasors are jointly liable, and Citnist a tortfeasor or jointly liable for damages with
Worthington, Worthington may natlaim a credit based on the Settlement Agreement under the
One-Satisfaction rule.
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7. Burden-Shifting Framework and Law of Settlement Credits Generally

Worthington urges the court to apply a burghifting framework adopted by Texas courts
for crediting settlement proce®d This burden-shifting appach applies when the party
requesting a settlement credit was not a partygséttlement agreement(s) and the settling party’s
failure to allocate its settlemeotuld lead to a double recovenRSR Corp. v. International Ins.
Co., 612 F.3d 851, 862 (5th Cir. 2010).

In RSR the Fifth Circuit applied the apprda and rationale employed by the Texas
Supreme Court iMobil Oil Corp. v. Ellender968 S.W.2d 917 (Tex. 1998)See RSR Corp612
F.3d at 862 (“The [Texas Suprer@eurt’s] primary concerns [ikllendel were the disparity of
information and the resulting unfairness inherent in requiring a litigant to bear the burden of
allocating the proceeds of a settlementwhbich it had not been a party.”)See id.(citing
McFarland v. Leyh(In re Tex. Gen. Petroleum Cojp52 F.3d 1330, 1340 (5th Cir. 1995)
(reasoning that a plaintiff that is a party to f#sttlement agreement is in a better position than a
nonsettling defendant to allocatamages in the settlement)).

Under the burden-shifting framework, the burdéproof is on the pdy claiming the credit
“to show that the damages assesseihagit have in fact and in aelity been previasly covered.”

In re Tex. Gen. Petroleum Corp2 F.3d at 134(itations omitted). “If the nonsettling defendant
is not a party to the settlement negotiations, h@mdve need only show that the plaintiff settled
with another party the claim on whickethonsettling defendant is liable.ld. (citations omitted).
“The burden then shifts to the plaintiff to off@oof that the settlement doaot provide him with a
double recovery.1d. (citations omitted). “The best way farplaintiff to satis§ his burden is to

offer as proof the written settlement, which shogpeécifically stipulate the allocation of damages
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to each cause of action.1d. (citations omitted). “Should thplaintiff satisfy his burden, the
ultimate burden of proof belongs to the nonsettling defendalat.”

The law in Texas regarding settlement cieditd the burden shifting framework, much like
the one-satisfaction rule, contemplate that thesettling defendant will claim a credit based on
amounts paid by a settling defendant or a partyishaintly liable for the injury sustained by the
plaintiff. In each of the cases presented by Bedmt for the April 25, 2012 hearing on this matter,
there is no instance of anyone receiving a ciealsied on monies paid by a party that was not a
defendant in the suit or a relatgdit, or not liable for the harfor which the nonsettling defendant
was found liable. The court discusses below eade relied on and presented to the court by
Worthington at the hearing.

In Crown Life Insurance Compang2 S.W.3d 378, Defendant Casteel sold insurance
policies as an independent agent of Crown lagirance Company (“Crown”). One of the policies
sold by Casteel led to a lawsuit by policyholdagainst Casteel and Crown (codefendants)
Following trial, Crown and the policyholders settle@he court held that Ggeel was entitled to a
credit for any settlement amouefpresenting joint damages ti@&bwn paid the policyholdersin
Galle, Inc. v. Poql262 S.W.3d 564 (Tex. App.—Austin 2008, pdtnied), Galle, Inc. appealed
from the trial court’s judgment, awardingelJand Leslie Pool the sum of $214,400.58, plus
prejudgment interest and costs, based on fimgings that Galle, Inc. made a negligent
misrepresentation on which the Pools justifiabljete Galle, Inc. contended that the trial court
erred in refusing to apply a $532,000 dollar-@mllar credit reflecting the amount of tR®ols’
settlement with a co-defendant Allstate Texas Lloyds Company. The court of appeals

concluded that the district court was raqdito apply the settlement credit.).
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In Goose Creek Consolidated Independ&ahool District of Chambers and Harris
Counties, Texas v. Jarrar's Plumbing4 S.W.3d 486 (Tex. App.—Texarkana 2002, no pet.),
Goose Creek contracted with Lee Lewis Construdtibewis”), as a general contractor, to furnish
all necessary labor and materifds construction of three elemengaschools. Lewis entered into
a contract with a subcontractdarrar’'s Plumbing, to performelplumbing work at the schools.
Shortly after occupancy of threew schools, numerous defectsvdiscovered, including a faulty
sewer line and other plumbinggimems. Goose Creek filed s@gainst the architects and the
general contractor. Lewis then filéhird-party actions against other parties that participated in the
design or installation of various defective systems, includengar's Plumbing. Goose Creek
later brought claims dectly against Jarrar?lumbing. Goose Creekettled with other
defendants between September 2 and December 29, 1f®% total of $ 1,901,000 Jarrar’s
Plumbing filed an election for a settlement crexhtl requested a dollar-for-dollar credit for all
monies paid in settlement taG@se Creek. Following trial and they’'s verdict, Jarrar's Plumbing
filed a Motion for Entry of Judgmeméquesting that the court apglycredit of $ 1,901,00@oward
the damages found by the jury and enter a taiteimg judgment in Jarrar's Plumbing’s favor.

In Metal Building Components, LP v. Ral@p07 WL 74316 (Tex. App.—Austin Jan. 10,
2007), Wayland Raley filed suit aimst Cecil Scott, individuall and Armor Products, Inc., to
obtain money damages for a personal injury suffered during his employment at Armor Feed &
Supply, Inc. As a party with a justiciabletérest in the Raley lawsuit, Metal Building
Components, LP, (“MBCI”) intervened in thegmeedings seeking payment for a credit account in
default held by Jason Rhodes in the nameé&CDfS Erectors, Inc. $tt and Armor Products
complained that the trial court erred in failifmgcredit against the judgment $30,000 in settlement
proceeds received by MBCI from the Powell LdPlaza Partnership, Joe Petrocelli, and Mark

Memorandum Opinion and Order- Page 21



McCandless (collectively “the Powell Lane parties 2004, seeking satigfaon of the debt it
was owed, MBCI had filed suiagainst Marc Cook, Mark Mc@adless, and Joe Petrocelli,
individually, as well as the Powell Lane Plaza Partnership, and Austin Refrigeration, Inc. The court
held:

Although the record reflects that MBGlued multiple defendants in

various proceedingsto collect the amount owesh the CDS Erectors & Rigging

line of credit account, it is undisputed that MB<Liffered only one injury as a

result of the Powell Lane parties’ failureto pay Rhodes, who in turn failed to

pay MBCI. We agree with Scott and Armor Prothithat the one satisfaction rule

prevents MBCI from recoverg twice for a single injury.

Metal Bldg. Components, LP v. Ral@p07 WL 74316, at *19 (emphasis added).

In Mobil Oil Corp. v. Ellender968 S.W.2d 917, Eli Ellendevorked periodically as an
independent contractor millwright at Mobil Gilorporation’s (“Mobil”) Beaumont refinery and
was exposed to benzene. He was diagnosed with acute myelogenous leukemia and died in 1989.
Ellender’s survivors, individualland on behalf of his estate, sued Mobil and other defendants,
alleging that exposure to benzene caused Ellntukemia and subsequent death. Just before
trial, all defendants, except Mobil, agreed ttilseBefore the trial court submitted the case to the
jury, Mobil elected a dollar-for-di@r settlement credit. After the jury verdict, the Ellendard
the settling defendantsexecuted a settlement agreement. The Ellendeesived $500,000n
exchange for releasing all claims for actual and punitive dansagésst the settling defendants
The agreement did not atlate the settlement amount betwaetual and punitive damages. Mobil
opposed the Ellenders’ motion for judgment, argtivag the proposed judgment did not reduce the
actual damages awadbgt the $500,000 settlement amounThe court went on to hold that “to limit

a nonsettling party’s dollar-for-dollar settlement credit taamunt representing actual damages,

the settling party must tender didasettlement agreement alldcey between actual and punitive
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damages to the trial court before judgment. Othewiise nonsettling party is entitled to a credit
equaling the entire settlement amoumldfender, 968 S.W.2d at 928.

In RSR Corporation. v. Inteational Insurance Compan@uemetco, Inc. (“Quemetco”), a
subsidiary of RSR Corporation (“RSR”), operatetead smelter on Harbor Island, near Seattle,
Washington. During that time, Harbor Islaadffered substantial environmental damage. The
Environmental Protection AgencyHPA”) filed an action seekingeevery from RSR for the costs
it had expended in cleaning up Harbor Island, al &g recovery for expected future costs.
International Insurance Company (“Internationaied RSR Corporation seeking a declaratory
judgment that it had no obligations under four Eonwmental Impairment Liability policies that
International’s predecessor imterest had sold to RSR in 1981. RSR also purchased
Comprehensive General Liability (*CGL”) smrance policies from many other insurance
companies that covered multiple sites, inglgdthe Harbor Island site. In 1993, RSR sued
fifty-three of its CGL insurance providers in the 71st District Court for the Judicial District of
Harrison County, Texas. In that actidRSR asserted claims against the CGL insurerfor
refusing to cover environmental cleanup costs peronal injury claims relating to more than
twenty-five sites, including the Harbor Islh site. In 2001, several CGL insurers made
International a cross-claim defendant in tHarrison County action and sought contribution.
Between 1993 and 2005, RSR entered into thirty-pasge settlement agreements with its CGL
insurers, from which it received an aggregate payof $ 76,006,501. It dismissed the rest of its
CGL insurers from the Harrison County action. It also dismissed International. In the action before
the Fifth Circuit, the court determined that tlm¢her insurance” clausm International's policy
deprived RSR of any right to recover more thdrad already obtained from its settlements with the
CGL insurers.
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Finally, in In Re Texas General Petroleum Corp2 F.3d 1330, Appellants Van E.
McFarland and McFarland & Tondre appealed trstridi court’s judgment in favor of Appellee
Steven A. Leyh, Trustee of the Liquidating Tro§ Texas General Petroleum Corp. (“Liquidating
Trustee”). Debtor Texas General Petroleum Gmapon brought a fraudient conveyance action
against McFarland after the bankruptcy cobad confirmed Debtor's Chapter 11 plan of
reorganization. The Liquidating Trie® ultimately asserted the actiin place of the debtor. The
subject of the suit was a $12,210.25 payment madeebgiehtor to McFarland for legal services
performed for a former officer of the debtor'sgat company. During theilifation, co-defendant
Brice Tondre settled with the Liquidating Trustier $10,000. The district aat credited only $500
of the settlement payment to the joggnt. On appeal, McFarland contentleat the settlement of
co-defendantTondre with the Liquidating Trustee f$r10,000 should have been applied against
the outstanding judgment under principtégoint and several liability.

In reviewing the aforementioned cases, Defahdanply has not presented the court, and
the court has not found on its own, any authority jitéimg Defendant to receive settlement credit
based on monies tendered by a party that was ndeaddat in the lawsuit or related suit, or not
liable for the harm sustained by thaiptiff. Accordingly, the courteterminesthat Worthington
is not entitled to a settlement credit under Texas’s burden-shifting framework or law of settlement
credits generally.

8. TUFTA

Section 24.009(b) of TUFTA provides, “to the axta transfer is voidable in an action by a
creditor under Section 24.008(a)()this code, the creditor may recover judgment for the value of
the asset transferred .ar.the amount necessary tatiséy the creditor’s claimwhichever is less.”
Tex. Bus. & Com. Code § 24.009(@mphasis added). “Claim” is broadly defined under TUFTA
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as “a right to payment or propgrtwhether or not the right ieduced to judgment, liquidated,
unliquidated, fixed, contingent, matured, unumad, disputed, undisputed, legal, equitable,
secured, or unsecured.” Tex. B&Com. Code § 24.002(3). TURTprovides relief for a right
to payment whether legal or equitable. VMorgton argues that Seat 24.009(b) of TUFTA is
consistent with the one-satisfaction rule. f.3eBr. in Supp. of Settlement Credit. 8 (citiMgtal
Bldg. Components, LP v. RaJ&007 WL 74316, at *19 n.22 (holdingatithe one-satisfaction rule
“Iis consistent with section 24.008 [[[TJUFTA, which precludesviBCI from recovering damages
in excess of its claim.”)) This court, howeversladready established that the one-satisfaction rule
Is inapplicable to the facts and circumstanoéghis case. Consideg the equitable relief
provided by TUFTA, the lack of any joint lidity between Citi and Wadhington, and the broad
definition of “claim,” as defined by TUFTA, the cdwetermines that Worthington is not entitled
to a settlement credit under TUFTA for any amsueteived by the GE Plaintiffs from Citi.
9. Credit for Settlements with Other Parties

In addition to a credit based on the Settlendagreement with Citi, Worthington requests a
settlement credit based on settlements withrathéties, including BBAF Eerprises, Inc., Frank
Buchanan, the Gobles, the Segees, Michaeldfdisck, the Loots, TodMlinnis, PlainsCapital
Bank, Sterling Bank, Willis Taubert, Texana Bailkd Kyle White. The Gobles, the Segees,
Michael Holsomback, the Loots, Todd Minnis, and KWhite were never parties to this lawsuit.
BBAF Enterprises, Inc., Frank Buchanan, PlainsCapital Bank, Sterling Bank, and Texana Bank
were all defendants in this lawsuit, but they wergponsible for an injury or harm separate than
that caused by Worthington. These individudts not share Worthington’s liability for the

$2,471,330 transferred to and accepted by Worthimjiational Bank. Accordingly, Worthington
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Is not entitled to a settlement credit for any amsueacteived by the GE Plaintiffs from these other
parties.

10.Credit for Monies Received from Prather, Wright, and Wright &
Wright

a. Monies Received from Prather

Worthington requests a settlement crdshsed on paymentigtaling $461,085.07, that
Justin Prather has made toward the satisfactiohe Amended Judgment, entered on October 23,
2009, for damages in the amount of $12,502,859.28. fuhdamental that the law of “settlement
credits” permits the nonsettling defendant ¢ézeaive a settlement criédor monies paid by a
“settling person.” See Crown Life Ins. Ca22 S.W.3d at 391 (quotiridijll v. Budget Fin. & Thrift
Co, 383 S.W.2d 79, 81 (Tex. Civ. App.—Dallas 1964, no wi#] plaintiff must only give credit
to a nonsettling defendant for that pairthe damages . . . received fregitling defendanthat are
applicable to all equally.”) (emphasis added). Chown Life Insurance Companghe court held
that codefendant Casteel was entitled to editrfor any settlemenamount representing joint
damages that defendant Crown Life Insurance Company paid the policyholderat 392.
Justin Prather is not a settling party. Twoeirt finds Section 33.011 ¢iie Texas Proportionate
Responsibility Statute instructive here. The statlgfines “settling person” as “a person who has,
at any time, paid or promised to pay moneyaoything of monetary value to a claimant in
consideration of potential liabilitwith respect to the personajury, property damage, death, or
other harm for which recovery of damagessaight.” Tex. Civ. Prac. & Rem. Code Ann. §
33.011(5). In the cassub judice Justin Prather did not malke payment in consideration of
“potential liability.” On Ocbber 7, 2009, the GE Plaintiffs almgfendant Justin Prather jointly

requested the court to enter a fipmlgment on all of Plaintiffs’ clans against Prather, stating that
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Prather no longer wished to dige liability on Plaintiffs’ clans. On October 20, 2009, the court
granted the parties’ Jointddpposed Motion for Entry of Judgment against Defendant Justin
Prather and entered a final judgment against Defdérttather that same day awarding damages to
Plaintiffs in the amount $12,502,859.28. The coutrted an amended final judgment on October
23, 2009, modifying the rate for postjudgment interest.

In MCI Sales & Servicdnc. v. Hinton 329 S.W.3d 475, 500 (Tex. 2010), a jury awarded
damages to a group of injured motorcoach passefgetiseir estates), artdeir relatives, in their
suit against the manufacturer, importer, andrithstor of the motorcoach, arising from a motor
vehicle accident. The court determined that thotorcoach owner and the bus driver were
“settling persons,” pursuant to the former version of Texas Civil Practices and Remedies Code
Section 33.0011(5), for purposes of determiningpprtionate liability. A‘settling person” was
similarly defined as “a person who at the time ddraission has paid or promised to pay money or
anything of monetary value to a ctaant at any time in consideratiohpotential liability . . . with
respect to the personal injury, property damadgath, or other harm for which recovery of
damages is sought.’MCI Sales 329 S.W.3d at 500 (citation dabed). Central to the court’s
analysis was that the motorcoach owner and biwerdpaid money in ex@nge for a release of
liability. See MCI Sale829 S.W.3d at 501 (“There is no gties that the claimants who chose to
obtain funds from the ApportionmeRlan ‘settled’ withCentral Texas [refeng to motorcoach
owner and bus driver]—they raged money in exchange fa release of Central Texas’s
liability.”) In the casesub judice Justin Prather did not malke payment in consideration of
“potential liability” and was not discharged oeleased from tort liability. Thus, the court
determines that Justin Prather was not a sefilmty, and Defendant Worthington is not entitled to
a settlement credit for omies received by the GE Plaintiffs from Prather in satisfaction of the
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judgment entered against him. Plaintiffs contend that Worthington j@st&ortfeasor, has a
potential right of contributioragainst Prather. Whether Wortgion has a potgial right of
contribution against Prather is qulteside the point at this juncéy as the court lacks sufficient
information to make such determination.
b. Monies Received from Wricht and Wright & Wright

Worthington requests a settlement credit based on a settlement entered into between Wright
& Wright, Inc. and David Ashley Wright (“Wght”) and the GE Plaintiffs. Under the Texas
common law burden-shifting framework, the burdeprafof is on the party claiming the credit “to
show that the damages assessed against it hé&etiand in actuality beepreviously covered.”
In re Tex. Gen. Petroleum Corp2 F.3d at 134(itations omitted). “If the nonsettling defendant
IS not a party to the settlement negotiations, h@wngve need only show that the plaintiff settled
with another party the claim on whichethonsettling defendant is liable.ld. (citations omitted).
“Once the nonsettling defendant demonstrates & tiogh settlement creditie burden shifts to the
plaintiff to show thatertain amounts should not beedited because of the settlement agreement’s
allocation.” Utts v. Short81 S.W.3d 822, 828 (Tex. 2002) (citigtjender, 968 S.W.2d at 928).

Worthington has presented the settlemené@ment evidencing a payment from Wright &
Wright and Wright to GECC in the amount of $10,@®00onsideration for a release of claims made
the basis of this lawsuit. (Doc. 337-2, App. 2% Worthington has sb demonstrated that
Wright & Wright is the entitythat was involved in perpetmag the fraudulentransfers to
Worthington and that Wright & Wright shareability for the damages found against Worthington.
Accordingly, the court determines that Worthingt@s met its burden with respect to a settlement

credit for monies received by the GE Pldfatfrom Wright andWright & Wright.

Memorandum Opinion and Order- Page 28



The burden now shifts to the GE Plaintitts offer proof that the settlement does not
provide them with a double recovery. In Plaintiffs’ Response to Defendant’s Brief in Support of
its Entitlement to a Settlement Credit, the GE Piffsnstate that their eims against Wright and
Wright & Wright were for fraudfraudulent transfer, civconspiracy, and money had and received.
Plaintiffs further stat¢hat such claims were based on numefousls transfers over the course of
five months, “including funds ansferred to Wright and to Vgt & Wright's bank accounts from
CitiCaptial and GECC and funds transferred fidmght and Wright and Wright's bank accounts
to various banks, entities, and imdiuals.” PIs’. Resp. to Def.Br. in Support of Entitlement to
Settlement Credit 15. Plaintiffs further argue tf@fach of those fundsansfers from CitiCaptial
or GECC to Wright or Wright &Vright was for tens of thousds or hundreds of thousands of
dollars and each transfer constituted a separate injury to CitiCaptial and later GEC@&t"15.

Plaintiffs did not allocate the money recalvieom Wright and Wight & Wright to the
transfers for which Worthington igable or demonstrate thatetsettlement agreement does not
provide a double recovery. Is “the plaintiff's burden toprovide a settlement agreement
allocating damages.”Ellender, 968 S.W.2d at 928500se Creek74 S.W.3d at 501. “Because
the rationale of the credit is to prohibit a pk#f from receiving doubleecovery, if the plaintiff
could not meet the burden of praefyarding allocatiorthen the defendant, having proven the total
amount of the settlement, would be entitledctedit for the entire settlement amoun&bose
Creek 74 S.W.3d at 501see alsoEllender 968 S.W.2d at 928. The court determines that
Plaintiffs have not met their bden of proof in allocating thdamages covered by the settlement
agreement with Wright and Wright & Wright. Aaclingly, the court determines that Defendant is

entitled to a credit for the emi settlement amount of $10,000.
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B. Plaintiffs’ Motion for Attorney’s Fees

Section 24.013 of TUFTA states, “In anyopeeding under this chigp, the court may
award costs and reasonable attorney’s fees agartable and just.” Tex. Bus. & Com. Code §
24.013. On October 20, 2011, the parties stipulated and agreed that $500,000 is a reasonable and
necessary fee for the prevailing party, irrespectiwetadt either party actually incurred. The GE
Plaintiffs prevailed at trial ortheir affirmative claim for régeef under TUFTA and in defeating
Worthington’s affirmative defenses. The jury found that Wright & Wright transferred, or caused
to be transferred, $2,471,330, to Wamgton with the actual intent tunder, delay, or defraud GE
Capital. The jury also found that Worthington did not act in good faith when it accepted the
transfers totaling $2,471,330. Thery rejected Worthingtos' unclean hands defense and
equitable estoppel defense. Based on sectidii3bf TUFTA, the findings of the jury, and the
stipulation of the parties, the court determines dinedward of attorney’sés for the GE Plaintiffs
in the amount of $500,000 is equitable and justlaintiffs and Defedant have requested
additional attorney’s fees in thiggostverdict briefing. Both sides bear some fault for the morass
that has resulted postverdict, and the court ttaes not believe additional attorney’s fees are
warranted under these circumstas. Accordingly, the coumyrants Plaintiffs’ Motion for
Attorney’s Fees.

C. Plaintiffs’ Motion for Entry of Judgment

Pursuant to Rule 58 of the Federal Rule€wil Procedure, the court will issue judgment
by separate document consistent with its rulingf§.UFTA] authorizes botlequitable relief—that
is, nullification of a fraudulentransfer—and money damages topthe value of the property
transferred.” Wohlstein v. Aliezei321 S.W.3d 765, 776 (Tex. App.—Houston [14th Dist.] 2010,
no pet.) (citing Tex. Bus. & Com. Code 88§ 228024.009(b), (c)). Accordingly, the court will
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void the three transfers thatcurred on July 3, 8, and 9, 208&aling $2,471,330, that paid down

the $2,500,000 line of credixtended to Wright & Wright bWorthington. The court will enter
judgment in accordance with the jury’s verdict amehrd the GE Plaintiffs damages in the amount

of $2,461,330 This amounts equals damages in the amount of $2,471,330 for the amount of the
fraudulent transfers received by Worthingtonnus $10,000, the amount of the settlement credit to
which the court has determin&dorthington is entitled.

The court believes prejudgment interest is appatprin this case. “A district court has
discretion to impose a pre and post-judgmetarest award to make a plaintiff whole Williams
v. Trader Publ'g Cq.218 F.3d 481, 488 (5th Cir. 2000) (citation omitted). Prejudgment interest
may be awarded in cases itwing fraudulent transfers.See In re Tex. Gen. Petroleum Cof2,

F.3d at 1339-40 (finding thahe bankruptcy court did notbase its discretion by awarding
prejudgment interest in fraudulent transéaise brought pursuant to the Bankruptcy Coseg;
generally Williams v. Performance Diesel, [i2002 WL 596414, at *5 n2l(Tex. App.—Houston

[14th Dist] 2002, no pet.) (citation omitted) (“Becaubke [Uniform Fraudulent Transfer Act] and

the United States Bankruptdgode, are of common ancestogses under one are considered
authoritative under the other.”). The GE Plaintifetsse been damaged and denied the used of the
money that was fraudulently transferred to Worthington. The amount to which the GE Plaintiffs
are entitled has been delaysithice this suit was filed aget Worthington on June 26, 2009.
Therefore, the court will award prejudgment ingtite compensate Plaintiffs for such delay.

As this is a diversity action, and the GRiRtiffs’ claims against Worthington are Texas
state law claims, the court looks to state lawdétermine the award of prejudgment interest.
Canal Ins. Co. v. First Gen. Ins. CO01 F.2d 45, 47 (5th Cir. 1990) (“thversity cases, issues of
prejudgment interest are governed by applicatée law.”) Under Texas law, prejudgment
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interest may be awarded if either the general plasiof equity or an enabling statute permit such
an award. Johnson & Higgins of Texas, Inc. v. Kenneco Energy, 882 S.W.2d 507, 528 (Tex.
1998). Texas courts have frequently found thaite@llows for an awardf prejudgment interest
in fraudulent transfer cases and have awarded prejudgmerast in such cased-loyd v. Option
Mortg. Corp. (In re Supplement Spot, LL.@P9 B.R. 187, 209 (Bank&.D. Tex. 2009) (citing
Lentino v. Cullen Center Bank & Trydilo. 14-00-00692-CV, 2002 WL 220421, at *1 (Tex.
App.—Houston [14th Dist.] Feb. 12002, pet. denied) (mem. opMicDill Columbus Corp. v.
University Woods Apartments, IndNo. 06-99-00138-CV, 2001 WL 392061, at *3 (Tex. App.
—Texarkana Apr. 19, 2001, pet. denied) (unpublishadiit v. Weston No. 04-98-00035-CV,
1999 WL 1097101, at *2 (Tex. App. —Santanio Dec. 1, 1999, pet. denied).
The court now discusses the caltidn of prejudgment interest.
[Ulnder Texas law, whether entitlement poejudgment interest is derived from
statute or [ ] equity, prejudgment intsteaccrues at the rate for postjudgment
interest and is computed as simple interest. In relevant part, the applicable statute
sets postjudgment interest at either the prime rate as published by the Board of
Governors of the Federal Reserve System on the date of computation or five percent
a year if the prime rate as published bg Board of Governors is less than five
percent.
Arete Partners, L.P. v. Gunnermatd3 F.3d 410, 415 (5th Cir. 2011) (footnote, quotation marks,
brackets, ellipses, and citations omitted). Theent prime rate is 3.2percent. Accordingly,
the prejudgment interest rate the court will apply is five percent. In Texas, prejudgment interest
begins to accrue on the earlarl80 days after thdate the defendant rewes written notice of a
claim or the day suit is filed.Primrose Operating Co. v. National Am. Ins. (382 F.3d 546, 564

(5th Cir. 2004) (citations omitted). Thus, preégment interest will accrue from date the GE

Plaintiffs filed their suit aginst Worthington on June 26, 2009.

Memorandum Opinion and Order- Page 32



With respect to an award of postjudgment nes¢ in a diversity e, such interest “is
calculated at the federal rate.Boston Old Colony Ins. Co v. Tiner Assp288 F.3d 222, 234 (5th
Cir. 2002). Accordingly, postjudgment interest shaltrue at the applicabiederal rate, which is
currently .19 pezent per annum.

[l Conclusion

For the reasons herein stated, the cdarties[Defendant] Worthington National Bank’s
Motion for a Mistrial (Doc. 322)grants Plaintiffs’ Motion for Attorney’s Fees (Doc. 316), and
grants Plaintiffs’ Motion for Entry of Judgment (Doc. 302)The courtvoids the three transfers
totaling $2,471,330, anawards Plaintiffs damages in the amount$#,461,330 The court also
awards Plaintiffs prejudgmeninterest at the rate dive percent per annum, postjudgment interest
at the rate of .19 percent parnum, attorney’s fees in thenount of $500,000, and court costs.

It is so orderedthis 13th day of June, 2012.

Sm A. Lindsay 7
UnitedState<District Judge
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