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IN THE UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

CIVIL ACTION NO. 3:09-CV-0765-M
IN RE: PARKCENTRAL GLOBAL (LEAD CASE)
LITIGATION

MEMORANDUM OPINION AND ORDER

Before the Court are the Second Motion terbiss filed by The Perot Family Trust, Hill
Air Company I, L.L.C. (d/b/a Perot Investmerits;.), and Petrus Securities, L.P. (collectively
“the Perot Entities”) [Docket Bry #61] and the Second Motion to Dismiss filed by Steven L.
Blasnik and Peter M. Karmin [Docket Entry #6(0or the reasons stated below, the Second
Motion to Dismiss filed by the Perot EntitiesGRANTED, and the Second Motion to Dismiss
filed by Blasnik and Karmin iSRANTED in part andDENIED in part.

l. BACKGROUND

Plaintiffs are individuals and entities whovested as limited partners in Parkcentral
Global, L.P. (“Parkcentral”), a hedge fund orgaed as a Delaware limited partnership that has
not been sued in this case. This suit arise®bilite total loss of value of Plaintiffs’ limited
partnership interests. Plaintiffeek to hold responsible for thass other entities that are not
the primary actors, i.e., the Defendant Pé&natities, and DefendasiBlasnik and Karmin,
individuals employed by anothaon-defendant, Parkcentrafjeneral partner, Parkcentral

Capital Management, L.P. (‘PCCM").

! Defendants Blasnik and Karmin have roles at other non-defendant and defendant entities, including the Perot
Entities, that Plaintiffs claim were involved with their investmer8seln re Parkcentral Glohl Litig. (Parkcentral
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On August 5, 2010, the Court dismissed Pldasiti€onsolidated Class Action Complaint
(the “CAC”), but granted Plaintiffs leave to replead their claims featin of fiduciary duty by
non-disclosure (holder claims) as to all Defartdaaiding and abetting breaches of fiduciary
duty as to the Perot Entitiégoint enterprise liability at all Defendants, agency and
respondeat superior as to allfBedants, and piercing the corp@aeil as to The Perot Family
Trust. In addition, the Court red that if Plaintiffs wishetb pursue a mismanagement claim,
their Amended Complaint must set forth with paraeity their effort, ifany, to secure initiation
of the action by PCCM, or the reasons for not making such &ffort.

On October 20, 2010, Plaintiffs filed their SadoAmended Consolidated Complaint (the
“SAC"). Because the crux of the SAC is the same as the CAC, the Court generally incorporates
the facts as stated Parkcentral |* but notes that Perot Management G.P., L.L.C. and Perot
G.P., Inc. are no longer named as Defendarttseifs AC and that Plaintiffs have withdrawn
certain claims and allegations.

In Count | of the SAC, Plaintiffs alige that Defendants Blasnik, Karmin, Perot
Investments, and The Perot Family Trust breathenl fiduciary duties by mismanagement. In
the alternative, Plaintiffs allege that Karnailded and abetted Blasnik’s breaches of fiduciary
duty and that the Perot Entities aided and ath¢tte breaches of fiduciary duty by Blasnik and
Karmin. Plaintiffs further allege that Perot Iistiments is vicariously liable for the breaches of
fiduciary duty by Blasnik and Karmin, and that Retrs vicariously liabldor Blasnik’s breaches

of fiduciary duty.

1), No. 3:09-CV-0765-M, 2010 WL 3119403, at *1-2 (N.D. Tex. Aug. 5, 2010); Second Am. Consolidated Compl.
(the “SAC”) 111 12-13.

2 As defined in the Court’s August 5, 2010 Memorandum Order and Opinion, the Perot Entities were The Perot
Family Trust, Hill Air Company |, L.LC. (d/b/a Perot Investments, In®grot Management G.P., L.L.C., Perot

G.P., Inc., and Petrus Securities, L¥eeParkcentrall, 2010 WL 3119403, at *1.

®1d. at *13.

*1d. at *1-3.
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In Count Il of the SAC, Plaintiffs algge that Defendants Blasnik, Karmin, Perot
Investments, and The Perot Family Trust breddheir fiduciary dutie by misrepresentation
and non-disclosure. In the altetiva, Plaintiffs allege that Kanin aided and abetted Blasnik’s
breaches of fiduciary duty and that the Perottiestaided and abetted the breaches of fiduciary
duty by Blasnik and Karmin. Plaiffs further allege that Peratvestments is vicariously liable
for the breaches of fiduciary duby Blasnik and Karmin, and thBetrus is vicariously liable for
Blasnik’s breaches of fiduciary duty.

Count Il seeks damages and equitable remedies as to all Defendants. Count IV seeks
exemplary damages as to all Defendants. In €duRlaintiffs “bring Count Il as a class action
pursuant to Federal Rule of Civil Proced@B$a) and (b)(3) on behaidf a proposed class
consisting of all persons or entities who ineelstapital in Parkcentral limited partnership
interests at any time before November 2008l=id capital and/or eamgs (or any portion
thereof) on or after July 2007, and thereby suffered losses.”

Il. LEGAL STANDARD

Under Fed. R. Civ. P. 8(a)(2), a pleading nugsitain “a short and plain statement of the
claim showing that the pleader is entitled tiief¢’ The pleading standard Rule 8 announces
does not require “detailed factual allegatiorsjt it does demand more than an unadorned
accusation devoid of factual suppbrivhile a court must accept all the plaintiff's allegations
as true, it is not bound to accept as true “allegaclusion couched asfactual allegation” To
survive a motion to dismiss, a complaint must aonsufficient factual matteaccepted as true,

to state a claim to relief that is plausible on its fad&here the facts do not permit the court to

>SAC 1 177.

® Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citations omitted).
"Id. (quotingBell Atl. Corp. v. Twomb}y550 U.S. 544, 555 (2007)).
& Twombly 550 U.S. at 570.
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infer more than the mere possibility of miscongtite complaint has@pped short of showing
that the pleader is plausibly entitled to refief.

Because Plaintiffs’ claims sound in frauddE®. Civ. P. 9(b) pleading standards apply.
Rule 9(b) provides that “[i]n alleging fraud or stake, a party must séatvith particularity the
circumstances constituting fraud or mistake.” The Rule 9(b) requmtsraee strict, requiring
the plaintiff to “specify the sttements contended to be frate| identify tle speaker, state
when and where the statements were madegspidin why the statements were fraudulénht.”
At a minimum, the “who, what, when, where, and how” of the fraud must be lald Gutle
9(b) requirements must be met as to edeflendant?® It is impermissible to make general
allegations that lump all defendants togethdheg the complaint must segregate the alleged
wrongdoing of one from anoth&t. Allegations of scienter may be averred generally, but simple
allegations of fraudulent intent will not suffice, and “plaintiffs must set fgp#cific facts
supporting an inference of frautf”

Although Blasnik and Karmin were employley several Perot Hities, it is well

established that “directors and officers holding positions with a parent and its subsidiary can and

° Fed. R. Civ. P. 8(a)(2)gbal, 556 U.S. at 678-79. There is no digpiitat the Court magonsider the Private
Placement Memorandum (“PPM”), Subscription Agreement, Limited Partnership Agreement (“LPA"), and reports
to Parkcentral’s limited partners, which are attachedddvbtions to Dismiss, referred to in the Complaint, and
central to Plaintiffs’ claimsSee Scanlan v. Tex. A & M Uni@43 F.3d 533, 536 (5th Cir. 2003).

10 seelitson-Gruenber v. JPMorgan Chase & Chlo. 7:09-CV-056-0, 2009 WL 4884426, at *4-5 (N.D. Tex.
Dec. 16, 2009) (applying Rule 9(b) to a breach of fiduciary duty claim); SAC 172 (“Plaintiffs seek exemplary
damages for the fraud . . . of defendants as described above.”).

" Flaherty & Crumrine Preferred Income Fund, Inc. v. TXU Cp§65 F.3d 200, 207 (5th Cir. 2009) (quoting
Williams v. WMX Techs., Incl12 F.3d 175, 177 (5th Cir. 1997)).

12WMX Techs., Ing112 F.3d at 178.

13 See Unimobil 84, Inc. v. Spurné&®7 F.2d 214, 217 (5th Cir. 198&enior Living Props., LLC v. Admiral Ins.
Co, No. 3:03-CV-1634-G, 2003 WL 22995195, at *1 (N.D. Tex. Oct. 17, 2003).

4 SeePatel v. Holiday Hospitality Franchising, Incl72 F. Supp. 2d 821, 824 (N.D. Tex. 2001).

15 Litson-Gruenber2009 WL 4884426, at *4 (quotirdelder v. Morris 27 F.3d 1097, 1102 (5th Cir. 1994))
(emphasis in original).
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do ‘change hats’ to represent the twopmwations separatelgespite their common
ownership.*®
1. ANALYSIS

A. Choice of Law

For the reasons statedmarkcentral | Delaware law applies the evaluation of the
claims against Blasnik, Karmin, and Perot Inuestts, and Texas law applies to the evaluation
of the claims against the Texas entities, The Perot Family Trust and Petrus.

B. Mismanagemerntlaims

Plaintiffs assert that the Bendants breached their fiduciadyties to Parkcentral and its
limited partners by mismanaging Parkcentra$seds and the Foreign Fund, and/or aided and
abetted such breaches.

1. Demand Futility

As statedn Parkcentral | Delaware courts have found mismanagement to be a
derivative claim undefooley v. Donaldson, Lufkin & Jenrette, In845 A.2d 1031, 1033 (Del.
2004), and, therefore, the limited partners neitster have made a demand on the general
partner, PCCM, or have alleged in the Complaint why such a demand was ndf ritage.
Court previously dismissed therdeative claims asserted in ti@AC, because Plaintiffs did not
plead facts demonstrating that demand had bese on PCCM or the reasons for not making

such a demantf.

8 usk v. Foxmeyer Health Corfi29 F.3d 773, 779 (5th Cir. 1997).

1" SeeDEL. CODEANN. tit. 6, § 17-1001 (1998) (“A limited partner or assignee of a partnership interest may bring
an action in the Court of Chancery in the right of a limgadnership to recover a judgment in its favor if general
partners with authority to do so have refused to bring the action or if an effort to lnessgéneral partners to

bring the action is ndikely to succeed.”); BL. CODEANN. tit. 6, § 17-1003 (1998) (“In a derivative action, the
complaint shall set forth with particulrthe effort, if any, of the plaintiff to secure initiation of the action by a
general partner or the reasons for not making the effort.”).

18 parkcentral | 2010 WL 3119403, at *5.
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In the SAC, Plaintiffs attempt to cure thusficiency, by assertg that demand on PCCM
would have been futile. Under Delaware law, fiytiexists when a person or entity to whom or
which demand would have been made is dabmcapable of making an impartial decision
regarding the pursudf the litigation'® Plaintiffs allege in th&AC that those on whom they
would make demand were Blaknas president and sole manager of PCCM, and The Perot
Family Trust, as owner of PCCM, and thattbparticipated in, and approved, the alleged
wrongdoing and were thus incapable of makingngmartial decision about filing suit against the
Defendants. Specifically, Plaifis allege that Blasnik misemaged Parkcentral’s assets by
engaging in a trading strategy that was contrary to stated gadicteinternal risk management
controls?® and that The Perot Family Trust providsett/or assented the investment advice
that resulted in the trading strategy that wastrary to stated policies and internal risk
management controf8. The Court finds that by such alléigms, Plaintiffs have adequately
pleaded demand futility, which excuses their failure to make demand.

In their Motions, Defendants dwt dispute that Plaintiffleave pleaded that demand on
PCCM would have been futile; rather, Defendants asisatri{1) Plaintiffs lack standing to assert
derivative claims on behalf of Parkcentrachuse the challenged conduct took place at the
Parkcentral Global Hub, Limited (the “Foreign Fuhtvel, not at the Rkcentral level, and
Plaintiffs are not shareholders of the Forgtgmd, and (2) any claims for mismanagement at the
Foreign Fund are now under the control & flmint Liquidators appointed by the Bermuda
courts to oversee liquidation tife Foreign Fund, so Plaintiffs would have had to make demand

on the Joint Liquidators. As the case proceedglence may develop that the challenged

¥ See Wood v. Bayr@i53 A.2d 136, 140 (Del. 2008jee also Kamen v. Kemper Fin. Serve., 500 U.S. 90, 102
(1991) (citations omitted) (stating “demand typically is dedro be futile when a majority of the directors have
participated in or approved the alleged wrongdoing, ootlrerwise interested in the challenged transactions.”).
20

SAC 1 129.
#LSAC 1 142.
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conduct did not take place at thelkantral level, and thus that Plaintiffs’ claims do not reside
there, but at this stage ofetlitigation, based on the facts alleged in the SAC, the Court
concludes the claims are derivative claim®afkcentral, as to wdh demand is futile.
2. Fiduciary Duty of Perot Investments

Plaintiffs allege that Perdtvestments breached its fidagy duties to Parkcentral by
mismanaging the assets of Parkcain benefitting itself at thexpense of Parkcentral and its
limited partners. Perot Investments contends thaah#fs fail adequately to allege that it owed
any fiduciary duty to Parkcemtiror its limited partners.

To pursue a breach of fiduciary duty olkeagainst Perot Investments under Delaware

law, Plaintiffs must allege specific factathHead to a reasona&binference that Perot
Investments exercised controleswParkcentral in connectiontivthe alleged mismanagement,
to benefit itself at Parkcentral’s experiéeThe Court previously found Plaintiffs’ allegations
that Perot Investments provides “managensentices” to PCCM to be insufficient to
demonstrate control over Parkcenfraind to the extent Plaintiffs again rely on the rendering of
such services, the SAC is similarly deficient. attempt to cure that deficiency, Plaintiffs now
allege that Parkcentral’'s marketing materials, private placement memoranda and due diligence
guestionnaires, which were reviewed and apprdoyeBerot Investments, demonstrate that Perot
Investments controlled Parkcentral. The SAC observes thatadhesting presentations noted
Parkcentral was “[flounded Hyerot Investments, Inc?*but this fact does not support a
reasonable inference that Perot Investments esezt@ontrol over Parkceatr Plaintiffs also

guote documents allegedly establishing that Peradtments acted as an advisor to Parkcentral,

2 parkcentral | 2010 WL 3119403, at *7 (analyzirig re USACafes, L.P. Litigatios00 A.2d 43 (Del. Ch. 1991)

and its progeny).

2 d. (noting that the PPM states that Perot Investments manages and supports the Foreign Fund’s trading strategies,
and allows use of Perot Investments’ piefary analytics and portfolio systems).

2 SAC 1 25.
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and that Parkcentral and Perot Investments are part of a fully integrated investment operation;
however, the quoted documents actually refeheéorelationship betwedPerot Investments and
PCCM, not Parkcentraf. Nevertheless, Plaintiffs claimahthese documents, even if they

pertain to the relationship between Perot Investments and PCCM, further support their allegation
that Perot Investments and PCCM operatea siagle unit managing Ra&entral’s assets.

However, the fact that Perot Investmemd  CCM had overlapping management teams, or

even that they were fully integrated, does neegise to an inferemcthat Perot Investments
exercised control over ParkcentfalFurther, Parkcentral’s dikgy of historical performance

statistics for Perot Investments and providinghi Parkcentral invests returns of Perot

Investments similarly does not give rise tyauch inference. PCCM admittedly intended to

use investment strategies for Parkcentral that had previously been used by Perot Investments on
behalf of Petrus, so those historical resulése provided to Padentral investors.

To the extent Plaintiffs claim that Peratvestments exercised control over Parkcentral
through H. Ross Perot, Sr. (“Mr. Perot”), that aidails because Plaintiffs have pleaded no facts
showing that Mr. Perot acted as an agent fortRew@stments or in furtherance of any agency
relationship to support the conslan that Perot Investmentsrirolled Parkcentral through Mr.

Perot?® Plaintiffs allege thaMr. Perot wholly owned ancoatrolled Perot Investmeritsand

> SAC 11 28, 32.

% CompareSAC 1 28with Defs.’ J.A. 537 (The SAC pleads that therkeding presentations state Parkcentral is an
affiliate of Perot Investments and that Parkcentral and Rerestments, Inc. are a fully integrated operation, but
the actual language from the presentation states thatc#tdarll Capital Management [i.e., PCCM] is an affiliate of
Perot Investments;” the “We are a fully integrated investment operation” language makes no reference t
Parkcentral)pompareSAC { 32with Defs.” J.A. 383 (The SAC allegesathinvestor-relations packets and due
diligence questionnaires state that Perot Investmentsslamon-registered advisor to Parkcentral, but the actual
language from the relevant document states that “Perot Investments, Inc. is a non-registeneid &hriscentral
Capital Management, L.P. [i.e., PCCM],” not Parkcentral).

2" See Lusk v. Foxmeyer Health Cor29 F.3d 773, 779 (5th Cir. 1997) (stating that “directors and officers holding
positions with a parent and its subsidiaan and do ‘change hats’ to reprddbe two corporations separately.”).

% |n the CAC, Plaintiffs asserted that Mr. Perot acteuisrcapacity as “an agentpresentative and/or controlling
stakeholder in defendants The Perot Family Trust, Perot Investments, Perot Management, Perot Gris.and Pet
Parkcentral | the Court held that “[i]f Plaintiffs assert that [MPerot] aided and abetted the breaches of fiduciary
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that investors were told about “Mr. Pesotble in reviewingpverseeing, and approving
Blasnik’s work, investments, strategies, nisknagement, leveragediinvestor reporting®
However, Mr. Perot’s ownership of Perot Invaesnts does not provideveell-pleaded basis to
infer that Perot Investments took actions through Mr. Pér&urther, Plaintiffs do not allege
that Mr. Perot was acting on behalf of Peratelstments when he allegedly reviewed, oversaw,
and approved Parkcentral’s investrhstrategies and decisions.

Accordingly, the Court finds that Plaintiffeave not alleged sufficient facts to support a
reasonable inference that Pemtdstments exercised control, ditlg or through Mr. Perot, over
Parkcentral in connection with the alleged misagament. Therefore, Perot Investments cannot
be held liable for a breach of fiduciary duty.

3. Fiduciary Duty of The Perot Family Trust

Plaintiffs allege that The Perot Family Triseached its fiduciary duties to Parkcentral
by mismanaging the assets of Parkcentral. Thet Family Trust urges that Plaintiffs did not
adequately allege it owed any fiduciaryyltd Parkcentral or its limited partners.

While not as well-developed as Delaware |dexas law, which applies to the claims
against The Perot Family Trust, also focuses omxleeciseof control, rather than mere

ownership or ability to control, in assessing Vieetaffiliates of a general partner owe fiduciary

duty as a representative of any Perot Entity, they msifagally plead his relationship with each Perot Entity and
how his alleged control over the Foreign Fund was in furtherance of such relationship.” 219403, at *9.
281d. at *1-3.

29 SAC 11 20, 43.

0 SAC 11 43-44.

31 Seel William Meade Fletcher, Fletcher Cyclopedia Of Thevl@f Corporations § 30 (“Generally, a shareholder
is not an agent or representative of the corporation unlessssky or impliedly authorized as such, nor is the sole
or controlling shareholder such except under circumstances that permit the corporate entity to be disregarded.”); 18
Corpus Juris Secundum 8404 (2007) (“Generally, in the absence of statutory authority . . . steckapfds act

for the corporation . . . [t]heir status as stockhottles not make them adsmof the corporation”)SeeWayne A.
Hagendorf, The Complete Guide To Limited Liability Companies at 12-4 (“where managers manage the LLC,
members will not be agents of the LLC and have no authority to bind the LLC").
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duties® “In a two-tiered corporate strture, ‘the issue of contrblas always been the critical

fact looked to by the courts in posing [fiduciary responsibilities].*®* Relying onHarwood
Defendants contend that because The Perot Family Trust does not have any day-to-day
responsibilities over the operatis of Parkcentral, The Pefeamily Trust does not control
Parkcentral. While Plaintiffs age that day-to-day rpensibilities are sufficiet to show control,

they argue that such a showing is not requiredidias law. Plaintiffassert that The Perot

Family Trust’'s ownership of PCCM, statementade in a securities filing by Perot Systems
Corporation, and statements in Parkcentral’s PPM all demonstrate control by The Perot Family
Trust.

Although Plaintiffs allege that The Perotrkity Trust owns PCCM, ownership alone is
insufficient to demonstrate control. The stagées made in the above-referenced securities
filing and in the PPM are similarinsufficient to show controf To the extent that the
securities filing states that PCCM is “arvestment firm controlled by The Perot Family

Trust,”®

this does not give rise tbe inference that The Perotriidy Trust exercised control

over Parkcentral in connection with the allegedmanagement. Plaintiffs allege that because
the PPM states that “[t]he trustees of the Perotilyalrust are also registered with the [National
Futures Association] as principals of PCCfthe Perot Family Trust controls Parkcentral.

However, the PPM states that the Perot Faifilyst has “no-day-to-day responsibility in

connection with the operations” BICCM or PCCM'’s general partn&r.While day-to-day

32 Sedn the Matter of Archie Bennett, Jr. (In re Benned§9 F.2d 779, 789 (5th Cir. 1993) (summarizing Texas
cases to demonstrate that the exercise of control orgearent is vital to the court’s analysis as to whether
fiduciary duties are owed).

*1n re Davis S. Harwood427 B.R. 392397 (E.D. Tex. 2010) (citintn re Benneit

34 Seeln re Bennett989 F.2d at 78%ee also In re Harwoodl27 B.R. 392t 397 (describing day-to-day
responsibilities as evidence of control).

% SAC 1 36.

®d.

% Defs.’ J.A. 353.
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responsibilities may not be required, somethingentban what Plaintiffs have pleaded is
required to establish that The Perot Family Texgrciseccontrol over Parkcentraf.

To the extent Plaintiffs claim that The Perot Family Trust exercised control over
Parkcentral through Mr. Perot, thdaim is similarly insufficient. Plaintiffs allege that The Perot
Family Trust was formed to benefit Mr. Peemd his family finanially, and was funded by
assets of Mr. Perot and/or giets he owned or controlledl,and that investorsere told that Mr.
Perot monitored, oversaw, and approved the tragtigegies and risk magement taking place
at Parkcentrdl’ As was the case for Perot InvestmeRtajntiffs have not pleaded sufficient
facts to show that Mr. Perot acted on behalf of The Perot Family Trust.

Accordingly, the Court finds that Plaintiffeave not alleged sufficient facts to support a
reasonable inference that The Perot Family Trustagsed control over Packntral, directly or
through Mr. Perot, in connection with the allegeidmanagement. Therefore, The Perot Family
Trust cannot be held liable for a breach of fiduciary duty.

3. Fiduciary Duty of Blasnik and Karmin

UnderUSACafesand its progeny, Blasnik and Karmby; virtue of their positions with
PCCM, have a fiduciary duty not to act tokét themselves at Parkcentral’s expeftse.

Plaintiffs allege that Blasnitnd Karmin mismanaged Parkceligrassets and the Foreign Fund,
by implementing a CMBS credit arbitrage stratéupt was directly contrary to the Foreign
Fund'’s stated policies and risk managementmols. According to the SAC, Blasnik and

Karmin engaged in this “risky” @&ding strategy to generate “far more in fees for [themselves]

% See Bennetd89 F.2d at 789-90.

¥ SAC 1 39.

OSAC 11 43-44.

“1 See Bay Ctr. Apartments Owner, LLC v. Emery Bay PKI, NaC3658-VCS, 2009 WL 1124451, at *1, 910
(Del. Ch. Apr. 20, 2009) (denying a motion to dismiss a breach of fiduciary duty claim againsvaluaiadvho
was neither a member or officer of a limited liability canp, but exercised control over that company for his
personal benefitBigelow/Diversified Secondary P’ship Fund 1990 v. Damson/Birtcher PartNersl6630-NC,
2001 WL 1641239, at *8-9 (Del. Ch. Dec. 4, 2001).
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than would have been generated if the [For&gnd] had been managed in accordance with the
stated policies and internal management contf8ls.”

Other allegations in the SAG@pwever, belie these geneadlegations about Blasnik and
Karmin’s alleged purpose for engaging in a higgk trading strategyThe SAC states that
PCCM received annual management fepsaéng 1.5% of funds under management and
incentive fees equaling 20% ofetiForeign Fund’s annual profits. The SAC further states that
“Blasnik and Karmin received a percentagehaf [Foreign Fund’s] assets under management
and/or profits.** The SAC then argues that “if investdssgan to withdraw their capital in the
[Foreign Fund], Blasnik [and] Karmin . . . stood tedaa significant portiofor even all) of their
compensation®

That the fees received by Blasnik af@min correlated to the size of funds under
management, and to profits on the Foreign Fund’s investments, does not provide a plausible
basis to infer that the allegetismanagemergnriched Blasnik and Karmat the expense of
Parkcentral Plaintiffs’ mismanagement claim isdsal on the alleged risky trading strategy
pursued by Blasnik and Karmitdowever, a fee tied to the aont of funds under management
is not affected by the risk of the positionsahich those funds are invested. For example, 1.5%
of $500 million does not change based on whether$500 million is in low-risk treasury bonds
or in high-risk CMBS. Thus, to the extentaBhik’s and Karmin’s compensation was tied to the
amount of funds under management, invediitage funds in unduly risky positions does not

create a benefit for PCCM, Blasnik, or Kannat the expense of Parkcentral.

42 SAC 17 129-30, 132-33.
3 SAC 1 107.

4d.

4.
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The alleged relationship between the Foréignd’s profits and Bisnik’s and Karmin’s
compensation also does not demonstrate thatit@egfited from the alleged mismanagement at
the expense of Parkcentral. Admittedly, timbtely successful, riskier investments could
conceivably yield greater profitean less risky ones, and thasnefit Blasnik and Karmin.
However, this potential benefit it one that Blasnik and Karmivould receive at the expense
of Parkcentral, because Parkcentral would atsouee increased profitd.ikewise, if riskier
investments proved unsuccessfulftasy ultimately did in this case, Blasnik and Karmin would
share in the downside, becalssses would reduce the funds under management and, in turn,
the portion of Blasnik’s and Karmin’s compensation tied thereto.

Accordingly, the Court finds that Plaintiffeave not alleged sufficient facts to support a
reasonable inference that Blasnik or Karemkercised control over Parkcentral to benefit
themselves at Parkcentral's expense. ThereRlesnik and Karmin cannot be held liable for a
breach of fiduciary duty claim, alleging mismanagement.

4, AidingandAbettingor Vicarious Liability

Plaintiffs alternatively allege that (1) Kain aided and abetted Blasnik’s breach of
fiduciary duty by mismanagement, (2) Perot Inmestts aided and abettbceaches of fiduciary
duty by Blasnik and Karmin and is vicariouslghie for their breaches, (3) The Perot Family
Trust aided and abetted breaches of fiduciaty dy Blasnik and Karmin, and (4) Petrus aided
and abetted breaches of fiduciary duty by Blasnik and Karmin and is vicariously liable for
Blasnik’s breaches. Because Plaintiffs faistate a claim for breach of fiduciary duty by
mismanagement against Perot Investments,Agrot Family Trust, Blasnik, or Karmin,

Plaintiffs’ claims for secondary liabilitpased on mismanagement also fail.
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C. Misrepresentatio@laims

Plaintiffs assert, on behalf of Parkcentral, that the Defendants breached their fiduciary
duties through misrepresentaticarsd non-disclosures and/or addend abetted such breaches.
Specifically, Plaintiffs claim they held their instenents in Parkcentral asresult of omissions
and misrepresentations made byfdhelants in periodic reportsntil Parkcentral collapsed. As
recognized by this Court iRarkcentral | Delaware law allows so-called holder claims—claims
where the plaintiff alleges th#te defendant wrongfully inducetthrough misrepresentations and
non-disclosure, the plaintiff to continbelding stock—to be asserted dire¢fly.

1. Fiduciary Duties of Perot Investments

Plaintiffs allege that Perdthvestments breached its fidugiaduties to Plaintiffs and
members of the proposed class by misrepteggand concealing the Foreign Fund’s trading
positions, benefitting itself at the expense of Parkcentral and its limited partners. Perot
Investments contends that Plafifstifail adequately to allege that it owed any fiduciary duty to
Parkcentral or its limited partners.

As with the mismanagement claim, to purther misrepresentation claims against Perot
Investments, Plaintiffs must haedleged specific facts that letmla reasonable inference that
Perot Investments exerciseahtrol over Parkcentral in coaation with the alleged non-
disclosures and misrepresentationdeaefit itself at Plaintiffs’ expeng@.

For the reasons identified in Section Ill.Bl®&e, Plaintiffs have not done so, and thus,

Perot Investments cannot be held leafur a breach of fiduciary duty.

462010 WL 3119403, at *5-6.
47 parkcentral | 2010 WL 3119403, at *7.

Pagel4 of 27



2. Fiduciary Duties of The Perot Family Trust
Plaintiffs allege that The Perot Family Trisseached its fiduciary dies to Plaintiffs and
members of the proposed class by misrepteggand concealing the Foreign Fund’s trading
positions. The Perot Family Trust contends thatféfés failed adequately to allege that it owed
any fiduciary duty to Parkcemtiror its limited partners.
As with the mismanagement claim, to purgher misrepresentation claims against The
Perot Family Trust, Plaintiffs must have alldggecific facts to demonstrate it exercised control
over Parkcentral in connection with the gie non-disclosures and misrepresentaffdns.
For the reasons identified in Section 111.B.3 ab&VBaintiffs have not done so, and thus,
The Perot Family Trust cannot be held leafor a breach of fiduciary duty by alleged
misrepresentations and non-disclosures.
3. Fiduciary Duties of Blasnik and Karmin
In Parkcentral | the Court dismissed the misrepresgéinth/non-disclosurelaims against
Blasnik and Karmin, giving Plaiifits an opportunity to repleath state more than a “sheer
possibility” that Blasnik and Karim exercised control over Parkcentral to benefit themselves at
Parkcentral’s expensé.When a plaintiff alleges a breach of fiduciary duty based on
misrepresentation of a corporation’s financiahdition, where the alleged misrepresentation was
not made in connection with a request for shalddr action, the following elements must be
met: (1) deliberate misinformation either ditlg to the sharehdkrs, or through public

statements, i.e., statements made to the etia®) reliance; (3) causation; and (4) actual,

8 SeeSection 111.B.3,supra

“9 Plaintiffs allege that Mr. Perot reviewed, approved, and controlled all reporting made to Parkcentral’s investors.
SeeSAC 1 164. To the extent Plaintiffs assert that ThretFeamily Trust controlled Parkcentral through Mr. Perot,
these allegations fail for the same reasons Plaintiftjations regarding Mr. Perot’s review and approval of

trading strategies and risk management controls failed in connection with alleged mismanagement.

% parkcentral | 2010 WL 3119403, at *12.
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quantifiable damaged. Because the misrepresentation/miistlosure claims sound in fraud,
they must also meet the heighteméeading requirements of Rule 9@®).

The SAC alleges that Blasnik and Karmin ssyeriodic monthlyand quarterly reports
and other communications falg stating that the Forgm Fund was following its risk
management controls and trading strategied,concealing the actual size, type, risk and
leverage of the trading positions in the Foreign FiinBlaintiffs allege that they relied on the
misrepresentations and were induced to hadit ihvestments, instead of withdrawing th&m.
The SAC states that “Blasnik and Karmin reeei a percentage of the Foreign Fund’s assets
under management and/or profits, and thusttiet compensation was tied to and dependent
upon the fees paid by the Foreign Fund’s investSrd?laintiffs therefore liege that if investors
began to withdraw their capitad Parkcentral, Blasnik and Karmin stood to lose a significant
portion (or even all) of their compensatinThe SAC provides tables that purport to
demonstrate the estimated undisclosed lossekingsitom Blasnik and Karmin’s risky trading
strategy and how the undisclosed losses idléiie annual incentivand management fe@s.
Blasnik and Karmin contend that Plaintiffs hawat explained how thodees were calculated,
and therefore, the allegations amount to mmthmore than unadorned accusations devoid of
factual support. Actually, Plaintiffs exptahow they arrived at the figures in the SX@nd at

this stage of the case, the Court must accepttPigifactual allegations as true. Blasnik and

*1 Torch Liquidating Trust ex rel. Bige Assocs. L.L.C. v. Stockstib1 F.3d 377, 389 (5th Cir. 2009) (citing
Malone v. Brincat722 A.2d 5, 14 (Del. 1998)).

2 SeeSection Il,supra

53 SAC 11 150, 153.

54 SAC 11 150, 153.

S SAC 1 107.

8 SAC 7 107.

5"SAC 17 111-12.

%8 SeeSAC nn. 7-9.
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Karmin raise a factual dispute as to the informainotine tables that cannot be determined at this
stage.

Blasnik and Karmin further comtd that Plaintiffs fail to plead actual, justifiable reliance
by Plaintiffs. Blasnik and Karmiargue that in the Subscriptid&greement, Plaintiffs expressly
disclaimed reliance on representations made outis&l®PM, and that they therefore cannot rely
on the Due Diligence Questionnaires, or arhyeoimaterials that predate the Subscription
Agreements. However, Plaintiffs base their altege on the periodic repis that were sent to
investors, after Plaintiffs exetad their Subscription AgreemenitsBlasnik and Karmin agree
that Plaintiffs have the right to rely on su@ports, but note that the SAC lacks any allegations
that Plaintiffs actually relied on eead any specific report. ActlbglPlaintiffs describe in detail
alleged misrepresentations in feriodic reports they received, aaltege that as a result, they
held onto their investments, which thepuid have withdrawn had they known the tréfthiThe
Court finds that the facts adeajed support the inference thaaiatiffs relied on those reports
when deciding to hold onto their investments. thi® extent Blasnik andarmin assert that the
disclaimer cited above overcomes any alleged link between the reports the Plaintiffs received
after they invested and the nyadds they received before th@yested, Blasnik and Karmin
misapprehend Plaintiffs’ allegatian®laintiffs do not claim thask and leverage reported in
2007-08 did not match the Due Diligence Questionnginsgead, they allege that the risk and
leverage reported by Blasnik and Karmin to investors in 2007-08 dithach the risk and
leverage actually undertaken by Parkeainrand the Foreign Fund in 2007-08.

Blasnik and Karmin rely oManzo v. Rite AidNo. 19451-NC, 2002 WL 31926606 (Del

Ch. Dec. 19, 20125ff'd, 825 A.2d 239 (Del. 2003) in supporttbkir position that Plaintiffs

9 SAC 1 55-91.
80sAC 19 55-91.
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have not sufficiently pleaded allegations of justifiable reliance. Mdw@zocourt determined that
the plaintiff had made only condary allegations as to relianaad had failed to plead facts to
support an inference that the plaintiéfied on the alleged misrepresentati®h&he court
concluded that only one factual statemermglaintiff's amended complaint—the fact that
plaintiff decided to hold hestock continuously for some thyryears—was relevant to its
evaluation of whether plaintiff relied on defendgémhisrepresentations when she decided to
hold her stock. The court found that plaintiffsaision to hold her stock continuously for thirty
years undercut, “to some exteany later assertions [made phaintiff] that between March 1,
1997 and October 18, 1999, that decision was based on the inaccurately positive picture
presented in the compasyfinancial disclosure$? The court went on to find that while
plaintiff may have relied on dafdants’ misrepresentations, dhded to allege any facts to
support such an inference. The pleading deficiency identifidthimzois not present here. The
Court finds Plaintiffs have $ficiently pleaded reliance.

Blasnik and Karmin further contend thaalptiffs have failedo plead an actual,
guantifiable injury, rlying in part onManzoto assert that Plaintiffs must meet a heightened
pleading requirement. In fadflanzodoes not impose such a requirement. There, the court
found plaintiff's damages theory for “investnie opportunity losses” to be unsupported by any
precedent or policy, and that such a theogsppposed reliance, which plaintiff had not
adequately ple@® Further, the court found plaintiff's ¢ry of entittemento “benefit of the

bargain damages” failed, because it did noesdatognizable injury, vére plaintiff failed to

1 Manzq 2002 WL 31926606, at *4 (labeling as conclusory the allegations that plaintiff's injuries resulted from the
defendants’ wrongful conduct atight plaintiff and class members received and relied on the company’s
communications).
62

Id.
3 d. at 5.
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articulate any specific bargain from igh the benefits pportedly flowed?* The SAC states
that Plaintiffs seek damages measured bylitierence between the value their investments
would have had without the defendants’ misesentations, and thelua their investments
actually had as a result of the dedants’ alleged misrepresentatiGisThe Court finds that by
such allegations, Plaintiffs hagefficiently pleaded damages.

Blasnik and Karmin further contend that Ak&id/1 of the Limited Partnership Agreement
only permits withdrawals at thend of a calendar quarter andyoafter 45 days’ written notice
to PCCM and, in some circumstances, limits the percentage of redemptions. Blasnik and Karmin
argue that the SAC ignores thesmtractual terms and fails ppovide any allegation of when
each plaintiff decided or woultave decided to seek to redeem capital. However, whether
Plaintiffs’ damages should bedwced by virtue of these contraat limits is an issue to be
decided at a later stage of theegaand the level of specificity dfamages is sufficient at this
stage.

Finally, Blasnik and Karmin contend that Pigfifs have not met the heightened pleading
requirements of Rule 9(b), arguing that 8%&C fails to segregate the wrongdoing of one
Defendant from another, and contend that Afésntnerely substitute (in the SAC) the words
“Defendants” or “Blasnik and Karmin” in 6CAC with “Perot Invetments, Blasnik and
Karmin.” However, in the Court’s view, the §Aby specifically stating which Defendants

engaged in certain alleged wrongful acts, sidfitly segregates the claimed wrongdoing of one

d.
85 SAC 1 168.
56 Blasnik and Karmin Mot. to Dismiss 24.
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Defendant from the other, and it contains sugfitispecific facts to support an inference of
fraud®’

The Court finds that Plaintiffs have sufficientileged facts to stata plausible claim for
misrepresentation/non-disclaswby Blasnik and Karmin.

4. AidingandAbetting

Plaintiffs alternatively allege that (1) Kain aided and abetted Blasnik’s breach of
fiduciary duty by misrepresentation/non-disclesy2) Perot Investments aided and abetted
Blasnik and Karmin’s breaches of fiduciary dbty misrepresentation/nedisclosure, (3) The
Perot Family Trust aided and abetted Blasnik and Karmin’s breaches of fiduciary duty by
misrepresentation/non-disclosure, and (4) Bedided and abetted Blasnik and Karmin’s
breaches of fiduciary duty by misrepresentahontdisclosure. The Perot Entities contend that
the SAC does not allege facts from which then€coould reasonably infer that Mr. Perot was
acting on their behalves, nor does it identifiy@ne else who purportedly aided and abetted
Blasnik and Karmin on behalf of Perot Investmerkarmin contends thahe allegations in the
SAC are “nothing more than bare-bones recitations of the legal elements” for aiding and
abetting, and that the SAC fails to allege partictihcts as to how specific acts taken by Karmin,
distinct and apart from Blasnik, calibe tortious in nature or habeen a factor in any acts taken
by Blasnik.

(@) PeroEntities
Under Texas and Delaware law, to puraudaim for aiding and abetting a breach of

fiduciary duty, Plaintiffs must show that tRerot Entities knowingly participated in such a

7 In Parkcentral | the Court found that Plaintiffs sufficiently pled Blasnik and Karmin’s fraud and grossemcgi
in connection with their preparation of periodic reports, to defeat Blasnik and Karmin’s entitlement to exculpation
under the exculpatory clause of the LPA for breach of fiduciary duties. 2010 WL 31194108, at
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breach® In Parkcentral | the Court dismissed the aiding aatgktting claims, whout prejudice,
holding that the CAC did not “alig facts sufficient to suppaath inference that any Perot
Entities knowingly participated in Blasnik and Kams breaches of fiduciary duty,” and further
held that if the “Plaintiffs asserted that [Mrerot] aided and abetted the breaches of fiduciary
duty as a representative of any Perot Entity, thegt specifically pleadis relationship with
each Perot Entity and how his alleged control over the Foreign Fund was in furtherance of such
relationship.?® In the SAC, Plaintiffs assert thaetiPerot Entities knowingly participated in
Blasnik and Karmin’s misrepresentations aoa-disclosures by virtuef acts taken by Mr.
Perot. The Court has already found that actions taken by Mr. Perot are not automatically
attributable to Perot Investments and the Peamnily Trust, and Plaintiffs do not allege
sufficient facts to infer thahbse entities knowinglgarticipated in Blasnik’s and Karmin’s
breaches of fiduciary duty. The SAC also sloet identify anyone elsgho purportedly aided
and abetted Blasnik and Karmin on behalf of Pere¢stments. As to Petrus, Plaintiffs allege
that Mr. Perot is the founder and owner of Pétraad that Perot controls Petrus through Perot
Investments, a general partner of Peffusyt for the reasons stated in Sections I11.B.2 and
[11.B.3, this pleading is insufficient to supp@m inference that Mr. Perot was acting as a
representative of Petrus. Allegations that Rirot reviewed and apprav8lasnik’s reports to
investors do not constitute spicifacts sufficient to demonstrate that Perot acted as a

representative of Petrus et he allegedly reviewedhd approved those reports.

%8 parkcentral | 2010 WL 3119403, at *9.
69
Id.
"SAC 1 115.
11d. at 7 40.
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(b) Karmin

Plaintiffs allege that Karmin aided and abdtBlasnik’'s breaches of fiduciary duty by
misrepresentation/non-disclosure, as an alterndte@ry of liability. To state a claim for aiding
and abetting a breach of fiduciary duty under ala law, Plaintiffs must show: “(1) the
existence of a fiduciary relationship; (2) theutiary breached [his] duty; (3) a defendant, who
is not a fiduciary, knowingly participated in theeach; and (4) damages to the plaintiff resulted
from the concerted action ofatiduciary and the nonfiduciary? In Section I11.C.3, the Court
found that Plaintiffs have sufficiently statedlaim that Blasnik breached his fiduciary duty by
misrepresentations/non-disclosurd$e Court finds Plaintiffs ha sufficiently pled facts that
lead to an inference that Kaimknowingly participated in Blask’s breach of fiduciary duty by
misrepresentation. The SAC alleges that Karmntigpated in the preparation and issuance of
the periodic reports th&tlaintiffs allege contaled misrepresentationagomissions, and that he
signed many of the reports andwmunications sent to investdrs As stated in Section 111.C.3,
the SAC details the “inflated” fees charged to stees as a result oferallegedly false reports
issued by Blasnik and Karmin. Accordingly, @@eurt concludes that Plaintiffs may proceed on
this alternative theory of liability as to Karmin.

5. VicariousLiability

Plaintiffs allege that PerohVvestments is vicariously liable for the actions of Blasnik and
Karmin, and Petrus is vicariously liable for thetions of Blasnik. The SAC contains the same
pleading deficiencies identified Parkcentral | i.e., the allegations are conclusory and lack

specificity, so the claims for @@rious liability are dismissed.

2 parkcentral | 2010 WL 3119403, at *12.

" SAC 11 75, 153.

" In the CAC, Plaintiffs asserted that The Perot Fafilyst, Petrus, Perot Investments, Perot G.P., and Perot
Management were vicariously liable for the acts and/ossioms of their agents, employees, and/or representatives,
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To be within the scope of employment, an esgpk’s tortious act must be “[1] within the
scope of the employee’s general authority [Zuirtherance of the employer’s business and [3]
for the accomplishment of the object for which the employee was Hitetlithough the SAC
states that Blasnik was the President and sabetdr of Perot Investrmés and the President and
Director of both of the general partnersRaftrus—Perot Investments and Perot G.Bnd that
Karmin was the Director of Traug at Perot Investments, the SAlike the CAC, does not state
sufficient facts to raise a reasonable inferenaeBtasnik and Karmin’s breaches of fiduciary
duty by misrepresentation/non-disclosure wertiwithe scope of their employment by Perot
Investments and/or Petrus. TheG#tates that in their rolesRéerot Investments, Blasnik and
Karmin “both were acting at all times in the scope of these responsshilitiurtherance of
Perot Investments’ business, and for the accomplishment of what they were hired to do, when
they engaged in the miscondset forth [in the SAC]*” The SAC further stas that in his role
with both of the general parthesEPetrus, Blasnik “was acting all times within the scope of
these responsibilities, in furttence of Petrus’ business, and floe accomplishment of what he
was hired to do, when he engagethia misconduct set forth [in the SAC]” These conclusory
allegations are insufficient to state a plawsidhim that Perot Investments or Petrus are

vicariously liable. As the Court has oemized, employees “can and do ‘change hats’ to

including Blasnik and Karmin. IRarkcentral | the Court noted that the CAC did not allege that Blasnik and
Karmin were employees of The Perot Family Trust or Petrus, and that Plaintiffs had not pled sufficient faets to rai
a reasonable inference that Blasnik and Karmin’s alleged breaches of fiduciary duty by misrepresentation/non-
disclosure were within the scope of their employment by Perot Investments, Perot G.P. antidafRsgement.

2010 WL 31194083, at *10.

> Anderson v. United State364 F. App’x. 920, 922 (5th Cir. 2010) (unpublished) (cititigyard Food Stores,

Inc. v. Goodman80 S.W.3d 573, 577 (Tex. 20023ke also EBG Holdings LLC v. Vredezicht's Gravenhage 109
B.V, No. 3184-VCP, 2008 WL 4057745, at *11 (Del. Ch. Sept. 2, 2008) (“For the agency theory, the factual inquiry
includes whether: ‘(1) the agent ha[s] tfmwver to act on behalf of the principeith respect to third parties; (2) the
agent do[es] something at the behest of the principal and for his benefit; and (3) the principal ha[s] the right to
control the conduct of the agent.™).

" SAC 11 160, 166. The Court notes that the SAC daoesomtain any allegation thBlasnik was an employee of
Petrus.

"SAC 1 160.

®SAC 1 166.
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represent two corpations separately’® At most, the SAC alleges facts that raise a reasonable
inference that Blasnik and Karmin acted on lfetiadP CCM when they reported to investors
about the Foreign Fund'’s trading positi§hsThat is insufficient to conclude that Perot
Investments or Petrus arecariously liable for the actiorsf Blasnik and/or Karmin.

D. Unjust Enrichment, Exemplary Beges, and Class Action Allegations

Plaintiffs seek disgorgement of all managmt and incentive fees paid to Defendants
during their alleged actsf misconduct in order to preventjust enrichment, plus exemplary
damages, and they seek to pursue a detssn. Because theo@rt has dismissed the
mismanagement and misrepresaatatlaims against the PerBhtities, Plaintiffs are not
entitled to any such relief against the Perot Entities.

Blasnik and Karmin assert that becatisealleged wrongs arise from a relationship
governed by contract, Plaintiffs have an adéguemedy at law, and thus cannot pursue a claim
for unjust enrichment. Plaififis assert that under Delawdaav, a remedy based on unjust
enrichment is available in breach of fidugiauty cases, and that they pleaded unjust
enrichment “as merely the predicatettie remedy of profit disgorgemerit-"Unjust enrichment
is “the unjust retention of a belitetb the loss of anothgor the retention ainoney or property of
another against the fundamenggnciples of justice oequity and good conscienc®&."The
elements of unjust enrichment are: (1) anatiment, (2) an impoverishment, (3) a relation

between the enrichment and impoverishment, @gthsence of justificain, and (5) the absence

"9 SeeSection Il,supra

8 SeeDefs.’ J.A. Exs. 5-6, 11-16, 20 (demonstrating theipiriodic reports referenced in the SAC were issued by
PCCM on PCCM letterhead). The Court notes that the Noee®)t2008 periodic report, Defs.” J.A. Ex. 17, is not
on PCCM letterhead, but that it otherwise conforms tddima and structure of those periodic reports that are on
PCCM letterhead.

8 pls.’s Resp. 49.

8 Nemec v. Shrader et 2891 A.2d 1120, 1130 (Del. 2010) (citiféeer Corp. v. Topps Chewing Gum, 1639

A.2d 1060, 1062 (Del. 1988)).
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of a remedy provided by lawW® When considering a claim fanjust enrichment, the threshold
inquiry a court must make is whether “a coatralready governs the relevant relationship
between the partie$” When a contract governs the tilaship between parties, a party
typically cannot recover under a theory of unjust enrichfftent.

Here, the LPA governs the relationship between PCCM and the PldihtiB&asnik is
the President and sole manager of PCCM, wtéemin is the Head of Trading of PCCN.By
virtue of their roles at PCCM, the LPA goveths relationship betwedslasnik and Karmin and
the Plaintiffs. Under Delaware law, a limited partnership agreement, like the LPA, is considered
a “contract.®® Thus, the relationship between Blasnikidarmin and the Plaintiffs is governed
by contract. Nevertheless, becat¥aintiffs bring a claim for breach of fiduciary duty, and to
the extent Blasnik and Karmin allegedly intentlly enriched themselves at the expense of
Parkcentral, the relationship betweRlasnik and Karmin and Parckentral is such that an unjust
enrichment claim might later be proven viaBleWhile the Court recognizes that the existence
of the LPA might complicate the plicability of the unjst enrichment doctrine, it cannot rule
out the possibility that the Plaintiffs caulsucceed on an unjust enrichment claim, where

evidence may prove that Defendabteached their fiduciary duti&The Court’s review of the

8d. (citing Jackson Nat. Life Ins. Co. v. Kenne@¢1 A.2d 377, 394 (Del. Ch. 1999)).

8 BAE Sys. Info. & Elec. Sys. Integratjdnc. v. Lockheed Martin CorpC.A. No. 3099-VCN, 2009 WL 264088, at
*7 (Del. Ch. Feb. 3, 2009).

8 See ID Biomedical Corp. v. TM Tech., Ir€iv. A. No. 13269, 1995 WL 130743, at *15 (Del.Ch. Mar.16, 1995);
see alsdNVood v. Coastal States Gas Co#01 A.2d 932, 942 (Dell979) (stating that because a contract is the
“measure of the Plaintiffs’ right,” an urguenrichment claim will be dismisse®emec v. ShradeNos. 3878-CC,
3934-CC, 2009 WL 1204346, at *6 (Del. Ch. Apr. 30, 2009) (stating that “Delaware courts . . . have consistently
refused to permit a claim for unjust enrichment when the alleged wrong arises from a relagjownstripd by
contract”).

% parkcentrall, 2010 WL 3119403, at *1-2.

8 SAC 11 12, 16.

8 See In re K-Sea Transp. Partners L.P. Unitholders Li@gA. No. 6301-VCP, 2012 WL 1142351, at *5 (Del.

Ch. Apr. 4, 2012).

8 Teachers’ Ret. Sys. of La. v. Aidin@®0 A.2d 654, 671 (Del. Ch. 2006).

d. at 671 n.24.see also Cantor v. Perelmadil4 F.3d 430, 435 (3d Cir. 2005) (applying Delaware law to
conclude that where the record supported a finding that defendants exploited their fiduciary position for personal
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case law where courts dismiss claims for unjuscement when a contract governs the parties’
relationship leads it to conclude they do so whee contract alone provides the measure of the
plaintiff's rights, and the plaintiff seek® recover for a breach of that contr3ct.Here, in
contrast, Plaintiffs seek toaever for Blasnik’'s and Karmin’dreaches of fiduciary duty, and
accordingly, the Court concludes that Plaintiffay proceed on their unjust enrichment claim.

The purpose of profit disgorgement is deter future misconduct by requiring the
defendant to disgorge any profits resulting from such wrongdin@elaware courts have
ordered profit disgorgement as anely for duty of loyalty violation®® Because Plaintiffs have
sufficiently pleaded a claim for breach of fidugiaduty by misrepresentation/non-disclosure,
Plaintiffs are entitled to seaksgorgement of all managememidaincentive fees paid to Blasnik
and Karmin.

Blasnik and Karmin argue that the exempldaynages claim fails because Plaintiffs have
failed to state a primary claim that could sesgea predicate for exemplary damages, but this
argument fails in light of the Court’s findirigat Plaintiffs have sufficiently alleged

misrepresentation/non-disclosure oigiagainst Blasnik and Karmin.

gain, “[s]uch exploitation would constitute a breach déiiiary duty and that breagbould justify an unjust
enrichment award”).

%1 See, e.gBAE, 2009 WL 264088, at *7Albert v. Alex. Brown Mgmt. Servs., Ino. Civ. A. 762-N, No. Civ. A.
763-N, 2005 WL 2130607, at *8 (Del. Ch. Aug. 26, 2005) (dismissing unjust enrichment claim where contracts
governed parties’ relationship, and plaintiffs brought claims based on these coribaBtejnedical Corp.1995

WL 130743, at *15 (dismissing unjust enrichment claird &inding the case to be “essentially a contract case®);
also Research Ventures, Inc. v. Res. Mgmt. Int'l, Wz F. Supp. 2d 423, 439 (D. Del. 1999) (dismissing fiduciary
duty claims, and applying Delaware law to dismiss urgasichment claim where plaiff brought contract claim);
Nemec v. ShradeNo. Civ. A. 3878, No. Civ. A. 3934, 2009 WL 1204346, at *4, 6 (Del. Ch. Apr. 30, 2009)
(dismissing the fiduciary duty claim, and dismissinguhgist enrichment claim ithe face of a valid and
enforceable contractff'd, 991 A.2d 1120 (upholding lower court’s dismissal of the unjust enrichment claim on
other grounds, and declining to consider whether an unjust enrichment claim mshisseti where contract
governs the parties’ relationship).

92 pike v. Commodore Motel CorfC.A. No. 940, 1986 WL 13007, at *3 (Del. Ch. Nov. 14, 1986).

9 See Triton Constr. Co. v. E. Shore Elec. Servs, Nw. 3290-VCP, 2009 WL 1387115, at *28 (Del. Ch. May 18,
2009) (disgorging from defendant, and awarding plaintiff, profits obtdigdtie defendant’s breach of the duty of
loyalty), aff'd, 988 A.2d 938 (Del. 2010).

Page26 of 27



The Perot Entities move to dismiss the clas®adilegations for failure to state a claim.
Because the Court has dismissed Plaintiffs’ claagminst the Perot Entities, a class action may
similarly not proceed as to the Perot Entities.

IV.  CONCLUSION

For the reasons stated above, the SecontbMto Dismiss filed by The Perot Family
Trust, Hill Air Company I, L.L.C. (d/b/a Perttivestments, Inc.), and Petrus Securities, L.P.
(collectively “the Perot Entigs”) [Docket Entry #61] iISRANTED, and all claims asserted
against the Perot Entities are dismissed widjyalice. The Second Motion to Dismiss filed by
Steven L. Blasnik and Peter M. Karmin [Docket Entry #6@RANTED in part andDENIED
in part. Plaintiffs’ claims alleging Blagnand Karmin breached their fiduciary duties by
mismanagement, and aided and abetted each other in doing so, are dismissed with prejudice.
Plaintiffs may proceed on thietlaims alleging Blasnik and Karmin breached their fiduciary
duties by misrepresentation/non-disclosure, and that Karmin aided and abetted Blasnik’s breach
of fiduciary duty by misrepresentation/non-disclosureirther, Plaintiffs may proceed with their
unjust enrichment claim and seek equitable reniedye form of disgorgement of management
and incentive fees and exemplary damages Btasnik and Karmin. Bzause Plaintiffs have
filed an Original Complaint, the CAC, &mended Consolidated Class and Derivative
Complaint, and the SAC, and thus have begarghumerous opportunities to plead their claims
properly, the Court will not grant Prdiffs further leave to replead.

SO ORDERED.

July 26, 2012.

KITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF TEXAS
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