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INTHE UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLASDIVISION

STEVE SAWYER, 8
8
Plaintiff, 8
8
V. 8 Civil Action No. 3:09-CV-1780-L
8
AMERICAN POSTAL WORKERS 8
UNION, AFL-CIO, and UNITED )
STATESPOSTAL SERVICE, 8
8
Defendants. )

MEMORANDUM OPINION AND ORDER

Before the court are Plaintiff’'s Opposed MotfonLeave to File Amended Complaint, filed
October 25, 2010; and the Motion to Dismiss ofddeant American Postal Workers Union, AFL-
CIO, filed November 1, 2010. Adr careful consideration of the motions, briefs, record, and
applicable law, the cougr ants Plaintiff's Opposed Motion for eave to File Amended Complaint
anddenieswithout pr g udicethe Motion to Dismiss of Defendant American Postal Workers Union,
AFL-CIO.

l. Background

Steve Sawyer (“Plaintiff’ or “Sawyer”) requasteave of court to file Plaintiff's Third
Amended Complaint. He contends that the amemdiis necessary to clarify and correct factual
allegations made in the pleadings. Sawyer further contends that “[t]here is no undue delay, bad
faith, or dilatory motive in amending the complaint[]” or “undue or substantial prejudice to the

Defendants.” Pl.’s Mot. to Amend | 1.2.
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The American Postal WorketUnion, AFL-CIO (“APWU” or “Defendant”) opposes the
motion. It opposes the motion because the court editiected Sawyer to file Plaintiff's Second
Amended Complaint by Octob#s, 2010, and because the prop@sedndment “adds multiple new
allegations, and two new causes of action [thlatjuld have been included in the amendment that
was due October 15.” Br. in Opp. to Pl.’'s Mot. for Leave 1-2.

[. L egal Standard -L eaveto Amend

When considering a request for leave to ath¢he court freely gives leave when justice so
requires. Fed. R. Civ. P. 15(a)(Although the decision to gramdve is discretionary, the court’s
discretion is “not broad enough to permit denial if the court lacks a substantial reason toldo so.”
re Southmark Corp., 88 F.3d 311, 314 (5th Cir. 1996). A distrcturt “may consider such factors
as undue delay, bad faith or dilatory motive on et of the movant, repeated failure to cure
deficiencies by amendments previouslyakal, undue prejudice to the opposing party, and futility

of amendment.”ld. at 314-15 (citing-oman v. Davis, 371 U.S. 178, 182 (1962)). Absent such

factors, the court should allow amendmeRbman, 371 U.S. at 182.
1. Discussion
A. Motion to Amend

Whether to allow Sawyer to amend Plaingf8econd Amended Complaint is a fairly close
call. The court ultimately deteines that justice requires th8awyer be allowed to file the

amended complaint.

First, the court believes that there is no undue delay. There has been some delay, but the
court does not consider it to be significant. Some of the overall delay has been caused by the court’s

delay in ruling on the pending motion, and the capdlogizes for the extent that it has caused some
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of the delay. Second, there is no evidence of h#dda dilatory motive on Plaintiff's part. The

court is not pleased in the manner Plaintiff souglmend in that Plaintiff does not explain why

the matters he sought to add were not included in the earlier amendment allowed by the court.
Third, the court determines that Plaintiff coulodréa@ured the prior deficiencies identified earlier;
however, such failure does not fall into the categoryepeated failures. Fourth, the court
determines that APWU will not suffer any undue pdége. This is so because APWU will certainly
have an opportunity to reurge its motion to dssn Further, nothing has been presented by APWU
that its ability to defend this action has been hampered or rendered ineffective. Finally, Defendant
states that this action should not proceed, which is another way of stating futility of amendment.
APWU may be correct, but at this juncture the tbetieves that the better approach is to allow the
amendment to ensure that Plaintiff has pleadethast case” and then allow APWU to address the
amended complaint with a motion to dismiss. The court believes that it would be premature and
improvident for it to make a decision regardingliity prior to the filingof the amended pleading.

The courtwill not allow any further amendment during the pendency of a Rule 12(b)(6)
motion. Plaintiff, with the amment, will certainly have had ample time to plead his best case.
As the Fifth Circuit has held, “[a]t some pointcaurt must decide that a plaintiff has had fair
opportunity to make his case; if, after that timeaase of action has not been established, the court
should finally dismiss the suit.Echiller v. Physicians Res. Grp. Inc., 342 F.3d 563, 567 (5th Cir.
2003) (quotinglacquez v. Procunier, 801 F.2d 789, 792-93 (5th Cit986)). If APWU or the
United States Postal Service files a Rule 12(b)(@&jon and the court determines that no claim has
been stated upon which relief can be granted, the court will not allow further amendment by

Plaintiff. With Plaintiff’'s Third Amended Complatjthe court determines that he will have pleaded
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his best case and that at least two of the fatitats& court considers to deny further amendment will
apply.
B. Motion to Dismiss

As the court will permit the amended pleaditigg better approach is to deny the pending
motion to dismiss without prejudice because thrtcdesires to consider a dispositive motion in
light of claims raised in the live pleading, Pkis Third Amended Complaint. The court realizes
that this causes some inconvenience and additional costs to APWU; however, a clean dispositive

motion puts the action in a better procedural posture for the court and the parties.
V. Conclusion

For the reasons herein stated, the cgnamts Plaintiff's Opposed Motion for Leave to File
Amended Complaint. Sawyer shall fiéaintiff's Third Amended Complaint b&pril 22, 2011.
The courdenieswithout preudicethe Motion to Dismiss of Defelant American Postal Workers
Union, AFL-CIO. Any motion filel by a defendant pursuant to Rule 12(b)(6) must be filéddoy
9,2011. The response to the motion and the repth#oresponse must be filed in accordance with

the Local Civil Rules of the Northern District of Texas.

It isso ordered this 19th day of April, 2011.

Sam A. Llndsay
United States District Judge
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