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IN THE UNITED STATES DISTRICT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

DAP GENE PARKER,

Plaintiff,
V. CIVIL ACTION NO. 3:09-CV-1832-M
PLUMBERS AND PIPEFITTERS
NATIONAL PENSION FUND,

w W W W W W W W W

Defendant.

MEMORANDUM OPINION AND ORDER

Before the Court are Plaintiff’'s Motidior Summary Judgmefibocket Entry #23],
Defendant’s Cross-Motion for &umary Judgment [Docket Egt#24], and Plaintiff’s Motion
and Supplemental Motion to Exclude Evidence [Docket Entries #28 & 31]. For the reasons
explained below, Defendant’'s CesMotion for Summar Judgment iISRANTED, and
Plaintiff’'s Motions areDENIED.

. BACKGROUND AND PROCEDURAL HISTORY

From January 1967 to December 1980, Dap Gene Parker worked for various employers
who participated in the Pip#ers Local 211 Pension Fund (“Locl1 Pension Fund”) and thus
made pension contributions to this Fund onbl@kalf. From 1996 forward, Parker worked for
employers who made contributions on his bebal§ to the Defendant Plumbers and Pipefitters
National Pension Fund (“National Pension Fund®) May of 1990, the Local 211 Pension Fund

merged into the National Pension Fund.
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A. Losses in Service

Under the terms of Local 211 Pension FundanRh effect during various dates at the
beginning of his employmentParker was entitled to pensiomleéits when he had at least ten
years of “Credited Servicé.”Parker earned a year of Credi®ervice in any calendar year in
which he worked in Covered Employm&far 1200 or more hours. If Parker worked fewer than
1200 hours, he would receive fractad credits for the number of hours he worked; however, if
he worked fewer than 400 hours, he would ear@raglited Service. If he worked more than
1200 hours, then the hours in excess of 120@qu200) would accumulate in Parker’s “Hour
Bank,” which could then be credited in angseeding year when he worked less than 1200
hours, to bring the Credited Service hours up200 hours so he could earn a year of Credited
Service.

From 1967 to 1987, Parker worked the follog/hours and earned Credited Service as

indicated under Local 211 Pension Fund’s Plan:

Year | Hours Hours Counted Cumulative | Credited Total
Worked | Toward Credited Hours Service | Credited
Service (Worked Banked Service
Hours + Banked | (up to 1200)
Hours, if needed)
(up to 1200)

1967 1272 1200 72 1 1
1968 1343 1200 215 1 2

! The Local 211 Pension Fund amended its pension plans several times since 1963, sometimes to satisfy
requirements of the Employee Retiremir@ome Security Act (“ERISA”). The changes relevant here are the “Loss
of Service” rules.

2 Under Local 211 Pension Fund’s 1972 Plan, Cred@&ice means the sum of “Past Service” and “Future
Service.” Past Service credit is awarded for a year of employment worked prior to September 22, 1368pDef.
15. Future Service credit is awarded for a year gflepment during which the employee worked in Covered
Employment for 1200 or more hourkl. Because Parker’s first year of ikavas 1967, onlyghe Future Service
credit applies.

3 «“Covered Employment” is defined as work coveredhsyplan or collective baaining agreement requiring
contributions to be paid to the Local 211 Pension Fund. Def.’s App. 25, 45, 81.

“ Def.’s App. 335.
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1969 730 945 0 79 2.79
1970 | 1629.75 120( 429.75 1 3.79
1971 0 429.75 0 36 4.15
1972 0 0 0 0 4.15
1973 0 0 0 0 0
1974 | 14095 1200 209.50 1 1
1975 | 1946.1 1200 955.60 1 2
1976 | 155512 120( 1200 I 3
1977 1753 1200 1200 1 4
1978 | 1415.54 120( 1200 1 5
1979 1163 1200 1163 1 6
1980 108 1200 71 1 7
1981 0 0 0 0 7
1982 0 0 0 0 7
1983 0 0 0 0 7
1984 0 0 0 0 7
1985 0 0 0 0 7
1986 0 0 0 0 7
1987 0 0 0 0 7

Under the 1972 Plan’s provision for “Loss@fedited Service,” iParker had less than
10 years of Credited Service, and after appbceof hours in his Hour Bank, he had less than
400 hours of work for two successive calendar years, he would loséhalarfcrued Credited
Service. From 1972 to 1973, Parker workedhaors and had insufficient Hour Bank hours to
get above 400 hours of Covered Employment. Bsz®arker had less than 10 years of Credited
Service, he therefore lost his accrueedited Service for 1967 to 1971 (“First Loss of

Service”).
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The 1976 Plan changed the “Loss of Serviegins. Under that Plan, once Parker
accumulated at least 8 years of “Qualifying\eze,” he would never lose his “Qualifying
Service” and “Benefit Service.”If Parker accumulated less th&uyears of Qualifying Service,
he would lose all of his Benefit Service @in or after December 31, 1976, he had a number of
consecutive years of “Break-In-Sere” after 1974 equal to or more than the total number of his
years he had of Qualifying Service before the Break-In-SefvBeeak-In-Service is any year
during which an employee is credited wigiss than 400 hours of Covered Employnient.

In 1984, the Plan was modified due to amendsi@anERISA. With regard to Parker’s
benefit calculation, only the “Iss of Service” rules changed:

An Employee who has accumulated at iéagears of Qualifying Service shall
never lose his Qualifying Service aBénefit Service. An Employee who has
accumulated less than 8 years of Quaild Service shall lose all of his

Qualifying Service and Benefit Service(iif on or after December 31, 1976 and
prior to January 1, 1985, he has had a remalb consecutive calendar years of
Break-In-Service after 1974 equal toexceeding the aggregate number of his
years of Qualifying Service prior to such Break-In-Service (such as 3 consecutive
calendar years of Break-In-Service aftaty 2.75 years of Qualifying Service),

or if (ii) on or after Jauary 1, 1985, he has had a n@mbf consecutive calendar
years of Break-In-Service equal to ocegding the greater of (a) five, or (b) the
aggregate number of his years of Qualifying Service poiguch Break-In-

Service, and he shall thereupon ceadeetan Employee under this Plan; any such
person who subsequently returns to wiorkCovered Employment shall be treated
as a new Employee under this Plan fesigh he had not previously worked in
Covered Employment. Qualifying Serviaad Benefit Service prior to January 1,
1977, shall be determined undee tirovisions of the Plan as in effect on the date
the Service was performed.

After 1974, Parker had seven years of Qyaldd Service and seven years of Break-In-

Service. Under the terms oktli976 Plan, Parker did not ha&&gears of Qualifying Service,

® Def.’s App. 51. Under the terms of Local 211 Pension Fund’s 1976 Plan, the definition oéCBatitice
included Past Service and Benefit Service. One Benefit Service credit is given for each year of employment
which the employee works in Covered Employment for 1,200 or more hours. One Qualifyiicg Serdit is
awarded for a year of employment in which the employee works in Covered Employment for 1,000 loouns.
Because in each year Parker workedrdl,000 hours he also worked 01200, the difference in Qualifying
6Service and Benefit Service is irrelevant.

Id.
" Def.’s App. 50.
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and, because he had an equal number of pé&salifying Service and Break-In-Service,
Parker lost his Cred#td Service for 1974 to 1980.

If the 1984 Plan applied, under (ii), Parkes&ssen years of Qualifying Service equaled
his Break-In-Service, resulting aloss of Qualifying Service. Therefore, unttee terms of
either the 1976 or 1984 Plans, Parker inedi@nother loss of sgce (“Second Loss of
Service”)®

B. Merger

Effective May 12, 1990, Local 211 Pension Fumerged into the National Pension Fund,
which acquired Local 211 Pension Fund’s assatisagjreed to administer and pay the benefits
owed by the Local 211 Pension Fund. Accordmthe Agreement and Plan of Integration
between National Pension Fund and Local 211 Barfaund (“Merger Agreement”), any “Local
211 Covered Employee” who does not have a mimnofitwo-tenths of a year of Credited
Service in any one of the five consecutyears immediately preceding May 12, 1990, will have
his prior pension amounts determirady under the Local 211 Pension Pfafiocal 211
Covered Employee” means any person who, ieef®90, had not lost all of his Qualifying
Service and Benefit Beice under the 1984 PIdf. If “such an Employee” returns after 1990 to
employment covered by the National Pensiand-Plan, but before cnirring a “Permanent
Break in Service,” as defined in Section 5.06 of the National Pension Funtt Reamay accrue
additional benefits under the National Pension Fund Blatowever, because Parker incurred

the First and Second Losses of Service]idenot qualify as a Local 211 Covered Employee

8 Defendant contends that both Plans ap@igeDef’s Reply in Supp. of Cross Mot. for Summ. J. 3. Regardless of
which Plan applies from 1974 to 198%arker incurred a loss of service.

° Def.’s App. 183.

19 Def.’s App. 180.

M The National Pension Fund Plan uses different terraidimg “Permanent Break in Service,” which essentially,
for purpose of this Opinion, meati®e same as “Loss of Service,"defined in the Local 211 Plan.

12 Def.’s App. 183-84.
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under the Merger Agreement.
C. 1996 to 2008

In February 1996, Parker returned to wakd his employer made contributions to the
National Pension Fund on his behalf. Parker received Annual Statements of Contributions from
the National Pension Fund, which identified the nemdf hours he worked each year and stated
that he had no sendacredits prior to 1996

On December 12, 2007, Parker inquired altbetstatus of his credited service.
In about December 2007, National Pension Fawised its pension plan, which impacts
Parker’s pension calculation for 1996 to 20@ March 12, 2008, the National Pension Fund
responded to Parker’s inquiry, staf that under the Local 211 PemsiPlans, Parker had lost his
Credited Service from 1967 to 1981 due to Breaks-In-Service, bihat under the 2007
National Pension Fund Plan, he had 10.8 yea@&&dited Service for work performed between
1996 and 2008>

On March 31, 2008, Parker applied for pensiomdfies and sent a letter explaining that
his Break-In-Service from 1971 to 1973 wasytwed [his] control,” claiming he had been
terminated based on his “religis conviction and belief:® and that he had filed a class action
claim against his employer |@djing religious discriminatiol. After federal mediation, Parker
claims his employer (who he identified as $outst Fabrication, an employer who, according to
the administrative record, was not his emptagiethat time) rehir him, beginning in 197%

In his letter to the National Pension Fund, Parkquested that his loss afedited service in

13E.g, Def.’s App. 349-52.
14 Def.’s App. 365.
15 Def.’s App. 412-14.
16 Def.’s App. 415-16.
17
Id.
B1d.
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1973 be reconsidered based on those circumstahces.

On May 1, 2008, the National Pension Fund respomal@arker’s letterstating that it
acknowledged the letter as gopaal of the determination thRarker suffered a Break-In-
Service in 1973 and allowed Parker to submithfer information to the National Pension Fund’s
Appeal Committe® On May 5, 2008, the National Pension Fund wrote Parker, stating it had no
records of Parker’s alleged lawsand requested a copy of thétleenent papers, the ruling, and
other documents related to the alleged discrimination’¢a€a June 5, 2008, Parker’s counsel
responded, but provided no documeatsd argued that the Bre&kService in 1973 and from
1980 to 1996 should be waived under SectioB(®)Qvii) of the 2007 National Pension Fund
Plan??

Section 5.06(h)(vii) of t 2007 Plan provides:

A person’s most recent Permanent Break irvise will be waived if he returns to

Covered Employment and thereafter accumulates, prior to incurring another

Permanent Break in Service, five yeard/ekting Service or five years of Future

Service Credit including one Hoaf Work on or after January 1, 1989.

D. Decisions of Appeals Committee and Parker's Requests for Documents

In June 2008, the Appeals Committee considaretidenied Parker’s claims. In so
concluding, the Appeals Committee determined tinat_ocal 211 Pension Fund Plans applied to
Parker prior to 1990; that undiare 1972 Plan, Parker had aanent Break-In-Service as of
1973; and that under the 1984 Plan, Pahnkel a second Break-In-Service as of 1987.

On July 1, 2008, the National Pension Fund informed Parker of the Appeals Committee’s

decision and of his right to access the documentsaei¢o his application for benefits. On July

Yd.

2 Def.’s App. 398.

2 Def.’s App. 401.

2 Def.’s App. 402-03.
% Def.’s App. 280.
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16, 2008, Parker’'s counsel requested the followloguments: (1) the 1972 Fund Plan, with all
amendments and summary plan descriptioos 1972 to 1980; (2) thE984 Fund Plan, with all
amendments and summary plan descriptioos 1984 to 1990; and (3) the Merger Agreement
between Local 211 Pension Fund and National Pension®uBd. August 25, 2008, the
National Pension Fund responded, providingréwgiested documents in its posses&ion.

On November 24, 2008, Parker’s counsel informed National Pension Fund of missing
summary plan descriptions from 1972 to 1980 and 1984 to 1990, but acknowledged receipt of
the remaining requested documefitarker's counsel also reiterated he disputed the Break-In-
Service in 1973 and urged that Section 5.06 ®2007 Plan enabled Parker to additional service
credits.

On December 18, 2008, National Pension Fafmrmed Parker’s counsel that the
Appeals Committee was considering Parker’'s Maver 24 “letter of appeal” and that it had
provided to Parker all plan documents for thedl®11 Pension Plan thaere available to f#’

In April 2009, the Appeals Committee affirmed hméor decision that Pagt had two Breaks-In-
Service and found that Section 5.06 did not apelyause under the Merger Agreement, Parker
was not a Local 211 Covered Employge.

On September 29, 2009, Parker filed this actidieging he is entitlé to additional years
of Credited Service, an admatiative penalty for Defendantfailure to provide requested

material, and attorney’s fees. The mtcross-move for summary judgment.

% Def.’s App. 426.

% Def.’s App. 6.

% Def.’s App. 430.

2" Def.’s App. 437.

% Def.’s App. 458—-464.
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. MOTIONS TO EXCLUDE EVIDENCE

In reviewing the denial of benefits in EFA cases, courts generally cannot consider
evidence outside the muhistrative record® Parker moves to exclude the following evidence
provided by the National Pensionrkd, as being outside the admsinative record: (1) the last
eight pages of the 1972 PI&h(2) correspondence dated OctoBe2010, from National Pension
Fund’s counsel to Parker’s counsel, prowidtertain documents requested by Patketich
include (a) the First Amendment to the 1963 Bfa(b) the Second Amendment to the 1963
Plan® and (c) the Fourth Amendment to the 1988n; and (3) Parker’s deposition testimony,
referenced by the National Pension Fund in its brieffng.

Parker argues that any documents providddrtoafter the administrative record closed
could not have been available to the Natid?ension Fund or the plan administrator and
therefore should be excluded as heing a part of the administige record. The Court does not
rely on any of the documents or depositioniteshy objected to, so the Motion is DENIED as
moot.

[ll. MOTIONS FOR SUMMARY JUDGMENT

A. Summary Judgment Standard

Summary judgment is warranted if the pliead, discovery, disclosure materials, and
supporting affidavits show thatdhre is no genuine issue as tty anaterial fact and that the

movant is entitled to judgent as a matter of lai¥. A genuine issue of material fact exists when

29 Anderson v. Cytec Industries, In619 F.3d 505, 515 (5th Cir. 2010).
%0 Def.’s App. 32-39.

31 Def.’s App. 557-58.

%2 Def.’s App. 559-72.

* Def.’s App. 573-575.

3 Def.’s App. 590.

% Fed. R. Civ. P. 56(a).
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a reasonable jury couldhiil for the non-moving partyy. The moving party bears the initial
burden of identifying those portios the record that demonstrdte absence of a genuine issue
of material fact’” Once the movant carries its initial Hen, the burden shifts to the nonmovant
to show that summary judgment is inagmate, by designating specific facts beyond the
pleadings that prove the existenceaajenuine issue of material f&ttln determining whether
genuine issues of matafifact exist, “factual controversare construed in the light most
favorable to the nonmovant, but only if bothtpes have introduced evidence showing that an
actual controversy exist¥

B. ERISA Standard

Because the 2007 Plan vests the Truste#zedNational Pension Fund with discretionary
authority to determine eligibility for benefit8 and no conflict of interest is alleg&tthe Court
reviews the denial dienefits for an abuse of discretiinin the Fifth Circuit, courts generally
apply a two-step analysis to determine whethe plan administrator abused its discreffor
court first determines whether the administratanterpretation of the plan was legally correct
by considering three factors: “(1) whethee tdministrator has ginethe plan a uniform
construction, (2) whether the interpretation is cstesit with a fair reaidg of the plan, and (3)

any unanticipated costs resulting fraifferent interpretations of the plafi*”

% Gates v. Tex. Dep't of Protective & Regulatory SeB87 F.3d 404, 417 (5th Cir. 2008) (citiAgderson v.
Liberty Lobby, InG.477 U.S. 242, 248 (1986)).

37See Celotex Corp. v. Catred77 U.S. 317, 323 (198@)ynch Props., Inc. v. Potomac Ins. Cb40 F.3d 622, 625
(5th Cir. 1998) (citingCelotex 477 U.S. at 325).

% Seered. R. Civ. P. 56(cMatsushita Elec. Indus. Co. v. Zenith Radio Co#5 U.S. 574, 587 (1986Jjelds v.
City of S. Houstom22 F.2d 1183, 1187 (5th Cir. 1991).

39 Lynch Props.140 F.3d at 625 (citation omitted).

“0Def.’s App. 286, 298.

“IHolland v. Int'| Paper Co. Ret. Plars76 F.3d 240, 247 (5th Cir. 2009).

2 See Firestone Tire & Rubber Co. v. BrudB9 U.S. 101, 115 (198%eealso Baker v. Metro. Life Ins. GB64
F.3d 624, 629 (5th Cir. 2004).

“3See Pylant v. Hartford Life & Accident Ins..C497 F.3d 536, 540 (5th Cir. 2007).

* Crowell v. Shell Oil Cq.541 F.3d 295, 312 (5th Cir. 2008).
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The most important of the three factors—the second—is whethantdrpretation is
consistent with a fair reading of the plan, ancburt “must interpret BSA provisions as they
are likely to be ‘understood lize average plan participaognsistent with the statutory

language.™

When determining whether a plan hagib given a uniform construction, a court
considers whether a plan administrator constiteapplied the plan to similarly situated
applicants’® Finally, a court gauges urtaipated costs to the pldry making “an inquiry into

the plain reading of the plainnguage and whether a proposed alternate reading would result in
costs unanticipated under the plain meanffig.”

If a court finds that the administrator’s integfation and application of the plan is legally
correct, the inquiry ends, because no abuse of discretion oc&Urifettie administrator’s
interpretation of a plan was legally incorrectoart considers three factors to determine whether
the administrator abused itsdretion: “(1) the internalansistency of the plan under the
administrator’s interptation, (2) any relevant regulatiofmmulated by the appropriate
administrative agencies, and (3) the factual gemknd of the determination and any inferences
of lack of good faith.#* The decision to deny benefits must be supported by substantial evidence
and not be arbitrary and capriciollsSubstantial evidence has been defined as “more than a

scintilla, less than a prepondeca,” and is comprised of “sucklevant evidence as a reasonable

mind might accept as adequate to support a concluSiom’contrast, a decision is arbitrary and

“1d. at 313-14 (internal citation omitted).

6 See Fralick v. Plumbers & Pipefitters Nat'l Pension FuNd. 3:09-CV-0752-D, 2010 WL 2563429, at *12 (N.D.
Tex. June 22, 2010) (citingtone v. UNOCAL Termination Allowance RI&A0 F.3d 252, 258 (5th Cir. 2009)).

*" Crowell, 541 F.3d at 316.

* UNOCAL, 570 F.3d at 257.

*9High v. E-Systems Ine&459 F.3d 573, 577 (5th Cir. 2006) (quotivijdbur v. ARCO Chem. G®74 F.2d 631,
639, 637-38 (5th Cir. 1992)).

*0See Corry v. Liberty Life Assurance Co. of Bost®9 F.3d 389, 397-98 (5th Cir. 2007) (quotititis v. Liberty
Life Assurance Co. of BostoB94 F.3d 262, 273 (5th Cir. 2004)).

*L Corry, 499 F.3d at 398
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capricious if it was “made without a ratidr@nnection between the known facts and the
decision or between theind facts and the evidencg.”

Factual determinations under an ERISA ma® also reviewed for abuse of discrefidn.
“Once the administrative record has been detexdhithe district court may not stray from it but
for certain limited exceptions, such as the admission of evidence related to how an administrator
has interpreted terms of the plan in other instances>’. Fifth Circuit precedent supports a
district court’s decision, wheronducting an abuse of discreti@view, to limit its review to
those facts presented to the administrator.

C. Trustees’ Decision

Plaintiff disputes whether the Trustees gawsiform construction or fair reading of the
governing language and whether thare any unanticipated costs resulting from his proffered
interpretation of the Plan. Plaintiff also miaims that because of religious discrimination, the
Loss of Service provisions should not appigd that under Section 5.06, he should receive
Credited Service prior to 1981.

1. Correct Interpretation

Here, the evidence before the Court shivesTrustees have uniformly applied the
relevant sections of the Plans. For instattoe,Trustees consistently applied the Merger
Agreement in determining that the Local ZHdnsion Plan determined a former Local 211
employee’s eligibility for benefits; read the MergAgreement not to apply to those employees

who were not “Covered Employees” under tioeal 211 Pension Plan, including those who

2 Bellaire Gen. Hosp. v. Blue Cross Blue Shi€ld F.3d 822, 828 (5th Cir. 1996).
>3 See Vercher v. Alexander & Alexander, Ji379 F.3d 222, 226 (5th Cir. 2004).
*d.

% Fralick, 2010 WL 2563429, at *5 (citingvildbur, 974 F.2d at 642).
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prior to 1990, lost their Qualédd and Benefit Service credits; and applied the Loss of Service
rules from the 1972, 1976, and 1984 Pf&ns.

The Trustees also gave a fair reading toghverning language. Parker does not dispute
the credit calculations by the National PensiFund under the terms of the relevant Plans,
instead arguing the Loss of Service provisishsuld be ignored because of his employer’s
alleged discrimination. The terms of the 19¥276, and 1984 Plans do not vary if an employee
was discriminated against. Further, the Trustegaested that Parkprovide evidence of the
results of the alleged discrimitn@n, but he did not do so. The Loss of Service provision in the
1972 Plan clearly provided that because Paridisputably worked k&s than 400 hours in 1972
and 1973 and had less than 10 yediGredited Service, he lokts Credited Service for the
hours worked from 1967 to 1973. The 1976 and 198&% of Service provisions also clearly
provide that because Parker had seven consecggars with no Covered Employment, Parker
lost his Credited Service for the hours he workech 1974 to 1980. Further, Section 5.6 of the
National Pension Fund’s Plan did not apply tokea because he was not a “Local 211 Covered
Employee” having already lost Credited Service.

Therefore, the National Pension Fund wasraqtired to pay beni$ to Parker under
the relevant Plans.

2. Abuse of Discretion

Even if the Trustees’ decision had bésgally incorrect, theylid not abuse their
discretion in rendering thaterpretations they did. Parkepssition, if adopted by the Trustees,
would render the relevant Loss of Service provisions meanintjlass, the Trustees acted in

good faith in making pension decisions that conformed to the applicable documents.

% Def.’s App. 476- 493, 502.
*"Ellis v. Liberty Life Assurance Co. of Bost@94 F.3d 262, 272 (5th Cir. 2005).
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3. Title VII Does Not Apply

Without citing any germane authority, Parlasserts that 42 U.S.C. § 2000e-2 compels
the National Pension Fund to provide tpensions for the years in which lesployer
purportedly discriminated against him when terating him. Section 2000e-2 does not provide
any basis for such claim against the Plan, andhdurParker did not provide the Trustees with
any evidence that he was subjected to uhlbhdiscrimination or received an award or
reinstatement as a result of making a cldim.

D. Failure to Provide Documents

A plaintiff may also seek penalties underlER when a plan administrator “refuses to
comply with a request for any information which saciministrator is required . . . to furnish to
a participant or beneficiary® A plan administrator must, upon written request of the plan
participant, furnish a copy of the summary, pii@scription, trust agreemigigontract or other
instruments under which the planoperated or establish&d.

ERISA provides that an adminiator who fails to provide such information “may in the
court’s discretion be personally liable to suchtipgpant or beneficiaryn the amount of up to
$110 a day from the date of such failure or refu%allit making its decision, the court may take
into consideration the administrator&asons for refusing to provide informatfwhether the

claimant was prejudiced by the refusaprovide the requested informatittend whether the

%8 Plaintiff cites toSpirt v. Teachers Ins. & Annuity Ass891 F.2d 1054, 1062-63 (2d Cir. 1983), &atparts
Distrib. Ctr., Inc. v. Automotive Wholesaler's Ass’n of New England, 37cE.3d 12, 15 (1st Cir. 1984). Neither
case purports to hold a plan administrator liable for an employer’s alleged discrimination. Inssgéd,on which
Carpartsrelies, the court found the bengdlan’s sex-based mortality tables discriminatory under Title VII. 691
F.2d at 1069.

%929 U.S.C. § 1132(c)(1)(B).

929 U.S.C. § 1024(b).

®11d. at § 1132(c)(1); 29 C.F.R. § 2575.502c-1.

62 Abraham v. Exxon Corp85 F.3d 1126, 1132 (5th Cir. 1996).

% Godwin v. Sun Life. Assur. Co. of Ca®80 F.2d 323, 327 (5th Cir. 1992).
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administration knew or should hakeown that particular documesntad been requested in the
first place®

Parker claims Defendant failed to provitie requested Plan amendments before 1972
and summary plan documents from 1972 to 19806wever, in his letter to the Defendant
seeking such documents, dated July 16, 200&ti#fadid not request amendments before
1972%° Further, the evidence before the Casithat National Pelisn Fund provided every
document in its possession that Parker requéSattj, in determining Parker’s loss of service,
the National Pension Fund did not apphy Plan or amendment before 18780 their absence
in the original productiodid not prejudice Parker.

The Court finds that the National PamsiFund acted in good faith in providing
documents in its possession, and that Parkemaeaprejudiced by the geence and contents of
production, nor by the non-productiohcertain other document3.he Court thus declines to
exercise its discretion under 29 U.S81132(c)(1)(B) to impose any penalty.

V. CONCLUSION

For the reasons stated above, PlaintMation for Summary Judgment and Motions to

Exclude Evidence afleENIED, and Defendant’s Cross-Moti for Summary Judgment is

GRANTED. The Court will enter a parate Final Judgment.

SO ORDERED.

August 10, 2011.

DISTRICT JUDGE
NORTHERN DISTRICT OF TEXAS

% Fisher v. Metropolitan life Ins. Cp895 F.2d 1073, 1077 (5th Cir. 1990).
% Def.’s App. 426.

% Def.’s App. 5.

" Def.’s App. 405-08, 459-64.
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