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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLASDIVISION

CHRIS ALLAN BENNETT,
Plaintiff,
CIVIL ACTION NO. 3:10-CV-394-M

V.

STEAK ‘N SHAKE OPERATIONS, INC.,
d/b/a STEAK ‘N SHAKE, INC.,

w W W W W N W W W W

Defendant.

MEMORANDUM OPINION AND ORDER

Before the Court is Plaintiff's Motion tBRemand to State Court [Docket Entry #3]. For

the reasons explained below, the MotioDENIED.
.  BACKGROUND FACTS AND PROCEDURAL HISTORY

On February 26, 2010, Defendant Steak ‘N &@kerations, Inc. (“Steak ‘N Shake”)
removed Plaintiff Chris Allan Benett’'s age discrimination suit tederal court on the basis of
diversity of citizenship, alleginthat Bennett is a citizen of Texas and that Steak ‘N Shake is a
citizen of Indiana. In moving for remand, Bettreggued that the Texas citizenship of Biglari
Holdings, Inc. (“Biglari Holdings”), Steak ‘bhake’s parent, should be imputed to Steak ‘N
Shake'

On April 28, 2010, this Court issued a Memorandum Opinion and Order [Docket Entry

#11] instructing Steak ‘N Shake to file suppkmal evidence with th€ourt to address the

! The Court’s earlier Order of April 28, 2010, refersSteak ‘N Shake’s parent company as “Steak ‘N Shake
Company.” However, on April 8, 2010, Steak ‘N Shake Company changed its nameatd Baddiings, Inc.See
Defendant’s Response to Motion to Remand at 5 n.3. To avoid confusion, and to be condisthatpaitties’
briefing on this matter, the Court uses the parent’'s new name here.
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imputation. On May 12, 2010, Steak ‘N Shakedigipplemental briefing, to which the Court
permitted Bennett to respond.
II.  ANALYSIS

Steak ‘N Shake, as the removing partais the ultimate burden of establishing the
Court’s jurisdictior” However, Bennett must sustain thedmn of proving that Steak ‘N Shake
is not a separate entity from its par&nt.

The citizenship of a parent corporation mayrbputed to its subsidiary when the latter is
not truly operating as a separate erititWhether a subsidiary is apseate entity is a question of
fact® InBurnsidev. Sanders Associates, the coursstated that, in making such a determination,
the matters to be considered are “the degre®mwtrol exercised by thgarent, the relationship
between parent and subsidiary activities, the membership of the Board of Directors, and the
maintenance of separate corporate bo8k$Hree years later, imarillo Oil Co. v. Mapco,

Inc., the court applied a more minimalist standardetermining whether a subsidiary is really
separate from its parent: the existence on pafhe two entitiesand whether they kept
separate books of accountihg.

Applying eitherBurnside or Amarillo Qil, the relationship here between Steak ‘N Shake

and Biglari Holdings is not obe enough to justify the imputari to Steak ‘N Shake of its

2 See, e.g., Garcia v. Koch Oil Co., 351 F.3d 636, 638 (5th Cir. 2003) (citation omitted).
3 See Powersv. Fox Television Sations, Inc., 907 F. Supp. 719, 722 (S.D.N.Y. 1995) (“[B]y arguing that Defendant
is merely the alter ego of its parents, Plaintiff is askigCourt to depart from the general rule “that a subsidiary
corporation which is incorporated as a separate entity from its parent corporation is considered to have its own
principal place of business.” Because Plaintiff asks thet@ouaepart from this general rule, it seems reasonable to
require Plaintiff to demonstrate that gdeure is warranted. It would benfilementally unfair to require Defendant
to affirmatively demonstrate that it is more than a npanen of its parent corporations.” (citation omitted)).
‘S‘Burnsidev. Sanders Assacs,, Inc., 507 F. Supp. 165, 166 (. Tex. 1980) (Hill, J.).

Id.
®1d. at 166-67 (citation omitted).
"See 99 F.R.D. 602, 606 (N.D. Tex. 1983) (Robinson(cifjng Cannon Mfg. Co. v. Cudahy Packing Co., 267 U.S.
333, 335 (1925))see also id. at 604 (“[T]he factors to be considered in determining whether to disregard the
corporate entity and impute tb#izenship of the parent the subsidiary are severdigited because the creation
of diversity jurisdiction is one of the least compelling reasons for disregarding the corporate entity.”).
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parent’s Texas citizenshfp Through the declaration of BarBaige, its in-house counsel, Steak
‘N Shake established that it maintains corporate records separate from its parent’s; conducts
separate board meetings; maintains separalavis;-and independently manages its day-to-day
business by developing its own corate objectives, contractimm its own behalf, setting its

own budget, developing its own sales and mamnggpdians, purchasing itevn inventory, setting

its own employee salaries, developing its gwoducts, and maintaining separate accounting
systems and bank accoufit§teak ‘N Shake is also responsible for its own administrative
operations, including human resources, payroll, legal, risk management, and mafketing.

Bennett argues that the two companies ate@perating autonomously because Sardar
Biglari is the Chairman and Chief ExecutivefiGdr for both companies, and he exercises
significant control over Steak ‘N Shake’s activitiésBennett also contends that the entities are
not separate because they file a consolidfaedicial statement ith the Securities and
Exchange Commissiof.

These facts do not outweigh the other ewicke in the record, which overwhelmingly
supports Steak ‘N Shake’s independent existei¢kile the presence of common directors and
officers may be one factor to consid&it is not determinative of the subsidiary’s staftisNor
is the filing of a consolidated galatory financial statement, whighnot inconsistent with Steak

‘N Shake’s assertion that it keeps separatewattony books, sufficient to establish that the two

8 Cf. Burnside, 507 F. Supp. at 168.

° Defendant’s Response, App. at 1 4, 7.

019, at 1 3.

1 plaintiff's Response at 1-2.

1214, at 2.

13 see Burnside, 507 F. Supp. at 166-67.

14 See Amarillo Qil, 99 F.R.D. at 605 (holding subsidiary to be a ssesentity, despite the fact that the officers and
directors of the parent and subsidiary were completely interlocking).
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companies are indistintt. The specific facts attested toBarry Paige’s declaration lead to the
conclusion that Steak ‘N Shake’s day-to-dagmions are managed independently of Biglari
Holdings’ control. Mr. Biglari’s role in guiing both companies’ ovdt&usiness policies and
investment activities does not dat Steak ‘N Shake’s argument that it is a separate corporate
entity from Biglari Holdings?
I, CONCLUSION

The supplemental evidence demonstridtasSteak ‘N Shake & separate corporate

entity from its parent, Biglari Holdings. Coiege diversity thus exists between Bennett and

Steak ‘N Shake, and Bennett’'s Motion to Remand is ther&fidl ED.

SO ORDERED.

June 14, 2010.

NORTHERN DISTRICT OF TEXAS

15 seeid. at 606 (viewing shared accountipmpcesses as a business expediematier than as evidence that a
subsidiary does not exist independently of its parerdgrasas the subsidiary maintains its own corporate books).
16 Cf. Burnside, 507 F. Supp. at 168 (holding a subsidiary to be a separate entity, where the CEgarthe
company gave advice and guidance on the policy level dpddcheith equity financing, because the CEO had little
to do with the day-to-day operations of the subsidiaijhe statement in an SEC filing that Mr. Biglari is
“singularly responsible for business andestment activities” is neither compelling nor determinative. Plaintiff's
Reply to Defendant’s Response to Plaintiff's Motion to D&snEX. 3 (purportedly excerpted from one of Steak ‘N
Shake’s S-4/A filings).
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