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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

U.S. BANK NATIONAL ASSOCIATION,
AS TRUSTEE FOR CITIGROUP
MORTGAGE LOAN TRUST INC,,
ASSETT-BACKED PASS THROUGH
CERTIFICATES, SERIES 2006-AMC1,

8
8
8
8
)
8
Plaintiff, 8§
8
V. 8 Civil Action No. 3:10-CV-2440-L
8
JOSEPH RUDD AND ALL OCCUPANTS, §
8
Defendants. 8§

MEMORANDUM OPINION AND ORDER

Before the court is Plaintiff’s Motion tRemand, filed January 5, 2011. No response was
filed to the motion. After careful consideratioithe motion, memorandum in support, record, and
applicable law, the cougrants Plaintiff's Motion to Remand.

l. Background

On October 14, 2010, U.S. Bank National Association, as trustee for Citigroup Mortgage
Loan Trust Inc., Asset-Backed Pass Through Geatiés, Series 2006-AMCPlaintiff” or “U.S.

Bank”) filed an action against Joseph Rudd (“Defendant” or “Rudd”) for forcible detainer under
Chapter 24 of the Texas Property Code in théchuisf the Peace Court, Precinct 2, Place 1, Dallas
County, Texas. U.S. Bank sought possessioth@fproperty (“the Property”) located at 1549
Meandering Way, Garland, Texas, Dallas County, TexAS. Bank states that the Justice of the
Peace entered judgment in its favor and awapadedession of the Property to it. Although neither

Plaintiff nor Defendantincluded a copy of thetios court’s judgment making such award, the court
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accepts that such a judgment was entered because (fecord indicates that the justice court’s
judgment was appealed to County Court at INowv 3, (2) a trial was set for December 2, 2010, in

the County Court, and (3) one normally does not appeal a judgment unless it is adverse. No trial
took place in County Court at Law No. 3 becaBssld removed the action to federal court on
December 1, 2010, contending that diversity of cishgmexisted between the parties and that the
amount in controversy exceeded $75,000, exclusive of interest and costs.

Plaintiff seeks a remand to state court.cdhtends that this action should be remanded
because (1) Defendant is citizen of the forum state; (2) Defendant has failed to establish that the
amount in controversy exceeds $75,000; and (3) Defeimaoked the jurisdiction of the state court
prior to removal.

. Subject Matter Jurisdiction Standard

A. Arising Under

A federal court has subject matter jurisdiction over civil cases “arising under the
Constitution, laws, or treaties of the United States,” or over civil cases in which the amount in
controversy exceeds $75,000, exclusive of interestasis, and in which diversity of citizenship
exists between the parties28 U.S.C. 88 1331, 1332. Federal courts are courts of limited
jurisdiction and must have statutory or constitutional power to adjudicate a ctem.Home
Builders Ass’n, Inc. v. City of Madisob43 F.3d 1006, 1010 (5th Cir. 1998). Absent jurisdiction
conferred by statute or the Constitution, they ldekpower to adjudicate claims and must dismiss
an action if subject matter jurisdiction is lackihg., Stockman v. Federal Election Commli38
F.3d 144, 151 (5th Cir. 1998) (citindeldhoen v. United States Coast Gua&®%lF.3d 222, 225 (5th

Cir. 1994)). A federal court has an independent duty, at any level of the proceedings, to determine
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whether it properly has subject matter jurisdiction over a c&se.Ruhgras AG v. Marathon Oil
Co, 526 U.S. 574, 583 (1999) (“[S]ubject-matter delinmagimust be policed by the courts on their
own initiative even at the highest level K)cDonal v. Abbott Labs408 F.3d 177, 182 n.5 (5th Cir.
2005) (“federal court may raise subject matter jurisdicticmsponty. As Defendant did not assert
a federal question as the basis for removal, the court will not address it further.

B. Diversity and Amount in Controversy

Diversity of citizenship exists between tparties only if each plaintiff has a different
citizenship from each defenda@etty Oil Corp. v. Insurance Co. of North Ameri8dl F.2d 1254,
1258 (5th Cir. 1988). Otherwisastd, 28 U.S.C. § 1332 requires cdetp diversity of citizenship;
that is, a district court cannot exercise jurisdictf@ny plaintiff shares the same citizenship as any
defendant.See Corfield v. Dallas Glen Hills .55 F.3d 853, 857 (5tlir. 2003) (citing
Strawbridge v. Curtiss7 U.S. (3 Cranch) 267 (1806¢grt. denied541 U.S. 1073 (2004). “[T]he
basis on which jurisdiction depends must begaiteaffirmatively and distinctly and cannot be
established argumentatively or by mere inferencgetty, 841 F.2d at 1259 (citinjinois Cent.
Gulf R.R. Co. v. Pargas, In&06 F.2d 633, 636 n.2 (5th Cir. 1983)). Failure to allege adequately
the basis of diversity “mandates remand or dismissal of the acitaitdrd v. Mobil Oil Corp.945
F.2d 803, 805 (5th Cir. 1991).

A natural person is considered a citizen of the state where that person is domiciled, that is,
where the person has a fixed residence wihritent to remain there indefinitelgee Freeman v.
Northwest Acceptance Corp754 F.2d 553, 555-56 (5th Cir. 1985). A partnership or
unincorporated association’s citizenship is deteeah by the citizenship of each of its partners.

Carden v. Arkoma Asso¢c4l94 U.S. 185, 195-96 (1990). The citizenship of a limited liability
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company “is determined by the citizdmp of all of its members Harvey v. Grey Wolf Drilling Cg.

542 F.3d 1077, 1080 (5th Cir. 2008). A corporatioa isitizen of any State by which it has been
incorporated and of the State where it has itecgal place of business[.]” 28 U.S.C. § 1332(c)(2).
The citizenship of a trustee who possesses “custppowers to hold, manage, and dispose of assets
for the benefit of others” is determined by the cited@p of the trustee, not the trust beneficiaries.
Navarro Sav. Ass’n v. Led46 U.S. 458, 464-66 (1980) (footnote omitted). Control of the assets
held in the name of the trustee must be “real and substanithlgt 465. A national bank, for
diversity purposes, “is a citizen of the State in Wwhis main office, as set forth in its articles of
association, is located ¥Wachovia Bank, N.A. v. Schmi@#6 U.S. 303, 307 (2006).

For diversity purposes, the amount in contrayeés determined by the amount sought on the
face of the plaintiff's pleadings, so long @ plaintiff's claim is made in good faitlst. Paul
Reinsurance Co. v. Greenbef4 F.3d 1250, 1253 (5th Cir. 199Bk Aguilar v. Boeing Co47
F.3d 1404, 1408 (5th Cir.pert. denied 516 U.S. 865 (1995). Removal is thus proper if it is
“facially apparent” from the conigint that the claim or claims asserted exceed the jurisdictional
amountAllen v. R&H Oil & Gas Cq.63 F.3d 1326, 1335 (5th Cirrgh’g denied 70 F.3d 26 (5th
Cir. 1995). In aremoval case, when the complaes not state a specific amount of damages, the
defendant must establish by a preponderance of the evidence that “the amount in controversy
exceeds the [$75,000] jurisdictional amounsSt. Paul Reinsurancel34 F.3d at 1253. “The
preponderance burden forces the defendadt taore than point to a state law thaghtallow the
plaintiff to recover more than what is ple@ihe defendant must produce evidence that establishes
that the actual amount of the clainilexceed [the jurisdictional amount]De Aguilar, 47 F.3d at

1412 (emphasis in original). The test to be usethe district court is “whether it is more likely
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than not that the amount of the claim will exceed [the jurisdictional amoualigh, 63 F.3d at
1336. As the Fifth Circuit has stated, “[t]he dist court must first examine the complaint to
determine whether it is ‘facially apparent’ thag ttlaims exceed the jurisdictional amount. Ifitis
not thus apparent, the court may rely on ‘summary judgment-type’ evidence to ascertain the amount
in controversy.” St. Paul Reinsuran¢d 34 F.3d at 1253 (footnotes omitted). If a defendant fails
to establish the requisite jurisdictional amount,dbert must remand the case to state court. If a
defendant establishes that the jurisdictional amount has been met, remand is appropriate only if a
plaintiff can establish that it is “legally certdimat his recovery will not exceed” the jurisdictional
thresholdln re 1994 Exxon Chemical Firé58 F.3d 378, 387-88 (5th Cir. 2009).

Any doubts as to the propriety of the removal $tibe construed strictly in favor of remand.
Manguno v. Prudential Prop. and Cas. Ins. &¥6 F.3d 720, 723 (5th Cir. 2002). “The burden
of establishing subject matter jurisdiction in felecourt rests on the party seeking to invoke it.”
St. Paul Reinsurangd.34 F.3d at 1253. Accordingly, if a casaemoved to federal court, the
defendant has the burden of establishing subject matter jurisdiction; if a case is initially filed in
federal court, the burden rests with the plaintiéstablish that the case "arises under" federal law,
or that diversity exists and that the amount in controversy exceeds the jurisdictional threshold.
lll.  Analysis

A. The In-State Defendant

The statute that governs removal of cases in general is 28 U.S.C. § 1441. The relevant

provision of the statute provides:
Any civil action of which the district courts have original
jurisdiction founded on a claim or right arising under the

Constitution, treaties or laws of the United States shall be removable
without regard to the citizenship or residence of the parties. Any
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other such action shall be rembl@only if none of the parties in

interest properly joined and served as defendants is a citizen of the

State in which such action is brought.
28 U.S.C. § 1441(b). Although this statute alloemoval based on diversity, it does not apply to
those actions in which any defendant is a citizen of the state in which the action is bidyght.
Caterpillar, Inc. v. Lewis519 U.S. 61, 68 (1996yicKay v. Boyd Constr. Co/69 F.2d 1084, 1087
(5th Cir. 1985). U.S. Bank establishes that Risdd citizen of Texas, and it contends that he
therefore may not remove this action. In thissca®wever, U.S. Bank may not raise this statutory
provision as a basis for remand because it hasagatis right to object to removal on this ground.
“A motion to remand the case on the basis of angadetther than lack of subject matter jurisdiction
must be made within 30 days after the filinglod notice of removal under section 1446(a).” 28
U.S.C. 8§ 1447(c). “[T]he presence of an in-stdgéendant is a procedural defect that is waived
unless raised within thirty days of removaDenman v. Snapper D31 F.3d 546, 548 (5th Cir.
1998) (citations omitted). “[A]” motion for remands®ed on procedural defects that is brought more
than 30 days after the removal of the action, isidatof the district court’'s power to grant.”
Schexnayder v. Entergy Louisiana, [1394 F.3d 280, 284 (5th Cir. 2004) (citation omitted). Rudd
removed this action on December 1, 2010, and Plaintiff filed its motion to remand on January 5,
2011, 35 days after the action was removed fratestourt. Accordingly, it is undisputed that
Plaintiff failed to challenge the removal in a timehanner, and it has, therefore, waived its right
to object to the removal on grounds that Rudd is an in-state or local defendant.

B. Invoking State Court’s Jurisdiction

This waiver also applies to U.S. Bank’s argnhthat Rudd waived his right to remove to

federal court by appealing to County Court at Law No. 3 and attempting to defend the adverse
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judgment rendered by the justice court. A defendantwaive the right to remove to federal court
if it “proceed[s] to defend the action in stateud or otherwise invoke[s] the processes of that
court.” Brown v. Demcp792 F.2d 478, 481 (5th Cir. 1986). “The waiver must be clear and indicate
a specific, positive intent to proceed in state coula€ko v. Thorn Americas, Ind.21 F. Supp. 2d
574, 576 (E.D. Tex. 2000) (citation omitted). The affirmative step taken by Rudd to appeal the
adverse judgment falls into the category of acpdural defect, as it is not based on the court’s
jurisdiction to hear the case. Because U.S. Rhdlnot object to the removal within thirty days
after its filing on the basis th&udd was a Texas citizen, U.S. Bank has waived the right to have
the action remanded on this basis.
C. Amount in Controversy

With respect to the amount in controversyfdbglant states that it has been met because
“[t]he subject real property has a current faarket value of $115,000.00][,] according to the Dallas
County Appraisal District,” and th#te amount in controversy is to be determined by “the value of
the object of the litigation.” Notice of Removal  (#)(i), (ii). Plaintiff's pleadings are silent as
to the amount in controversgnd Defendant makes only a cusory and unsupported statement
regarding the amount in controversy. He does not produce any evidence that the amount in
controversy likely exceeds $75,000. In any event, the amount in controversy is not the value of the
property itself but the value ofehright to occupy the Propert$ee Ezon v. Cornwall Equities Ltd.
540 F. Supp. 885, 889 (S.D. Tex. 1982) (cifdagtle v. Atkinsonl15 F. 384, 389 (W.D. Ark. 1902),
aff'd, 191 U.S. 559 (1903)). Rudd, at this juncture, isnant at sufferance in wrongful possession

of the Property, and he has providemevidence to establish the value of his right to occupy the
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Property. The court therefore determines Rudd has not met his burden that the amount in
controversy exceeds $75,000, exclusive of interest and costs.
IV.  Conclusion

For the reasons herein stated, the courtslatibject matter jurisdiction over this action.
Accordingly, the courgrants Plaintiff's Motion to Remand ancemands this action to County
Court at Law No. 3, Dallas County, Texas, purst@a8 U.S.C. § 1447(c). The clerk of the court
shall effect this remand in accordance with the usual procedure.

It is so orderedthis 7th day of February, 2011.

Sam A. Lindsay
United States District Judge
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