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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

NEIL L. FISHER, M.D., d/b/a PARAGON
ANESTHESIA ASSOCIATES, P.A,, et al,

Plaintiffs,
V. Civil Action No.3:10-CV-2652-L
BLUE CROSS AND BLUE SHIELD OF
TEXAS, INC., a Division of Health

Care Service Corporation, a Mutual
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Defendant. )

MEMORANDUM OPINION AND ORDER

Before the court are: Plaintiffs’/Counter-@etlants’ and Third Party Defendant’s Motion
for Partial Summary Judgmeriled December 1, 2014 (Doc. 250); Defendant’s Motion for
Summary Judgment, filed December 1, 2014 (D2&3); and Defendant’'s Motion to Strike
Untimely Expert Declaration Submitted in $p®nse to Defendant's Motion for Summary
Judgment, filed June 26, 2015 (Doc. 286). Hawnogsidered the motions, responses, replies,
evidence, record, and applicable law, the cogrants in part and denies in part
Plaintiffs’/Counter-Defendantsand Third Party Defendant'$lotion for Partial Summary
Judgmentgrants in part anddenies in part Defendant’'s Motion foSummary Judgment; and
denies as moobDefendant’s Motion to Strike UntimeBxpert Declaration Submitted in Response
to Defendant’s Motion for Summary Judgment.

l. Factual Background and Procedural History
This case arises out of a dispute betweem#fgi, who are an anesthiologist and several

medical service provider companies, and Ddént, an insurance company, over claims for
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reimbursement of anesthesia equipment, suppb@d services provided to the Defendant’s
insureds. The court now sets forth the sunymadgment evidence, viewed in the light most
favorable to the nonmoving partgnd draws all reasobk inferences in the nonmoving party’s

favor. See Celotex v. Catre#t77 U.S. 317, 323 (1986).

Neil L. Fisher, M.D. (Dr. Fisher), an anessiiologist doing busirss as Paragon Anesthesia
Associates, P.A. (“PAA"), is the owner dParagon Office Service¢LC (“POS”); Paragon
Ambulatory Health Resources, LLC (“PAHRaragon Ambulatory Physician Services, LLC
(“PAPS”); and Office Surgery Support ServicesC (“OSS”) (collectively, “Plaintiffs” or the
“Paragon Entities”). DefendantBlue Cross and Blue Shield of Xas, a Division of Health Care
Service Corporation, a Mutual Legal Reservenpany (“Defendant” orBCBSTX”). Plaintiffs
provide anesthesia equipment, supplies, amdicgs to obstetricians and gynecologists who
perform in-office surgeries. Dr. Fisher develd@ad assembled the technology for these services
over many years. Dr. Fisher established theadtm Entities to provide the professional and
technical services and billféhe services rendered.

Recognizing that the patit's insurance company geally is billed for the
anesthesiologist’s professional services as aglthe gynecologist’s giessional services, Dr.
Fisher struggled with how to bill insurancempanies for his novel sace of providing the
anesthesia equipment needed to perform in-offizgical procedures. Dr. Fisher also knew that

when the same services he provided were paddrin a hospital setting, the hospital would be

! The court has addressed this lawsuit extengiviebrior opinions and, accordingly, assumes the
parties’ familiarity with the releva facts and procedural historgeeluly 17, 2012, Memorandum Opinion
and Order (Doc. 94); August 3, 20Memorandum Opinion and Order (Doc. 28). The court incorporates
by reference these prior opinions as if herein fully set forth.
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the entity billing for the equipment, as wellsagplies and pharmaceuticals. Dr. Fisher believed
that Paragon would need to be reimbursed festresia equipment and supplies separately, as the
charges would not be covered by the anesthesiowgisifessional services fee. To that end, Dr.
Fisher retained Vicki White, a billing expert, teanage claim submissions. Dr. Fisher was the
final decision maker regardirige Paragon Entities’ billing.

Since 2007, the Paragon Entities used Current Procedural Technology (“CPT”) codes
created by the American Medical Association when submitting anesthesia equipment bills to
BCBSTX. Because there was no current existing CPT code for billing office-based anesthesia
equipment, Dr. Fisher began nigia code for the surgical prattege with a “-23" modifier, which
denotes “unusual anesthesia.” PAA, which &adntract with BCBSTX, submitted claims when
a patient’s health insurance plaequired her to receive treadmt from a contracted, or “in-
network” provider. In instanceshere a patient had “out-of-network” benefits, afig¢he other
Paragon Entities submitted the claim. Neither POS nor PAHR ever submitted a claim to BCBSTX.

Between 2007 and 2010, although consisteafiproving and piessing professional
payments to the surgeon and anesthesioloBSBSTX paid the anesthesia equipment claims
submitted by the Paragon Entities on an inconsistent basis. When the Paragon Entities submitted
claims to BCBSTX, they received a “Providélaim Summary” outlining BCBSTX’s decision
regarding any particularaim, namely, whether to pay or detlme claim, in whaamount, and for
what reason. The Paragon Entities received atyanf responses from BCBSTX, from payment
in full, to partial payment, to complete denddl payment, with varying explanations including
without limitation:

*  The medical policy review departmerd tiatermined that the service provided
is not covered based on corpteg medical policy criteria.

* Invalid place of treatment fiype of procedure performed.
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» This provider not eligibte bill for these services.

»  This benefit category for this diagnosis not covered.

* Type of service provided is not covered for this diagnosis.

Pls.” Summ. J. App. 416-22 (Doc. 261-3). The Paragon Entities sought to resolve these
discrepancies with BCBSTX butever received clear instructions for submitting claims for
anesthesia equipment services. The ParagaditieSnappealed many of the claim denials and
continued to submit claims to BCBSTX, notvathnding that some claims were rejected.

Beginning in 2009, after notification from an affiliate of possible double-billing by the
Paragon Entities, the Blue Cross Special Invatbgs Department conducted an evaluation of
services furnished by the Paradgentities. After opening a formahvestigation of the Paragon
Entities, BCBSTX notified the Texas Department of Insurance of the issues it was investigating.
In April 2010, BCBSTX placed thBaragon Entities on 100% prepagnt review status, which
required them to submit claims in paper fomith documentation, including a letter of
explanation. Beginning in or around July 20BGBSTX began to deny further payments and
recoup amounts previously paathe Paragon Entities.

At about this time, BCBSTX amended its pglrnanual to include policy titled “Surgical
Procedures Performed in the Physician’s @itier Professional Provider’'s Office,” which
provided that:

When performing surgical proceduresaimon-facility setting, the physician’s and

other professional provider’s reimbursemenall-inclusive. Our payment covers

all of the services, supplies, and gmuent needed to perform the surgical

procedure when a member receives ¢hssrvices in th@hysician’s and other

professional provider’s office. Please @dhe physician and other professional
provider reimbursement includes surgiejuipment which may be owned or

supplied by an outside surgical equipt@nDurable Medical Equipment (“DME”)
vendor. Claims from the surgical equipmt or . . . DME vendor will be denied
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based on the fact that the global phis and other professional provider
reimbursement includes stasiipplies and equipment.

Pls.” Summ. J. App. 333 (Doc. 261-3).

On August 17, 2010, BCBSTX sent PlaintiféfiScease and desist” letter, demanding that
Plaintiffs stop submitting claims for reimbursement of anesthesia technical services, which
included equipment and supplies. In that [eB&BSTX asserted for the first time that under its
amended policy, the Paragon Entities could not dilseparate claim for anesthesia technical
equipment for in-office procedures. BCBSTX table position that undehe amended policy,
the cost of the technical componehgeneral anesthesia is includedhe payment to the surgeon.

The parties set up a meeting in or arouravémber 2010 to resolve their differences.
Without explanation, BCBSTX canceled the meeting the day before it was scheduled. After
reaching this impasse, Plaintiffs filed ait&ction against BCBSTX on November 17, 2010, in
the 298th Judicial District Court for Dallas CoynfTexas. Defendant removed the state court
action to this court on December 30, 2010, allegingdhatrsity of citizenkip exists between the
parties and that the amount in controvezggeeds $75,000, exclusive of costs and intér&se
Notice of Removal 88 A, B (Doc. 1). On Febrpa3, 2012, Plaintiffs filed their Second Amended

Complaint (“Complaint” or “Compl.”) (Doc. 65), éhlive pleading in this case. The Complaint

20n June 25, 2015, as part of its independetyt ttudetermine the existence of federal subject
matter jurisdiction, the court entered an order fingimgdictional deficiencies in the pleadings and notice
of removal, and directed BCBSTX to file a supplemEnitif setting forth the citizenship of each party for
purposes of establishing complete diversitgeeOrder (Doc. 285). On July 7, 2015, BCBSTX filed
Defendant’s Supplement Regarding Citizenship,wadl as an appendix in support, clarifying and
documenting the citizenship of each par8eeDoc. 290. Having carefully considered the Supplement, as
well as the documents contained in the appersgigfef.’s App. 1-191), the court is satisfied that complete
diversity of citizenship existed at the time of removald axists currently, and that it, therefore, has subject
matter jurisdiction under 28 U.S.C. 83P%a)(1) to entertain this action.
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alleges numerous Texas common law claims basedlegations that Defendant led Plaintiffs to
believe that its anesthesia equipment serviaadd\be covered, that Defendant wrongfully denied
coverage, that Defendant’s failed to provid@mbursement, and th&tefendant’s method of
calculating reimbursement resultedsubstantial underpayment. Plaintiffs also allege Defendant
made false representations to phigsis and patients, defamed themdl tortiously iterfered with

their existing contracts and prospective bassirelationships. On February 27, 2012, BCBSTX
filed Defendant's Answer to Plaintiffs’ Second Amended Complaint, Third Party Complaint,
Counterclaims, and Request for Declaratarggiment (“Answer”) (Doc. 66). Among other
things, Defendant alleges that Ipk#ifs were overpaid for anesthesia equipment services due to
the improper manner in which they submitted mkgito BCBSTX, and that Plaintiffs owe it a
refund for the overpayments.

The parties have stipulated to dismisséh prejudice of all BCBSTX's counterclaims
with the exception of money haddireceived, and its associated \@ércing theories of liability.
SeeDecember 14, 2012, Stipulation Dismissing @iertof Defendant’'s Counterclaims with
Prejudice (Doc. 126). The partiesvhaalso stipulated to dismidsaith prejudiceof Plaintiffs’
theft of services claim as to all Plaintiffs, andPiaintiffs’ claims for breach of implied contract,
guantum meruit, unjust enrichmeatd recovery of attorney’s feas to PAHR and POS only. In
light of these stipulations, as well as ttwurt’s August 3, 2011 memandum opinion and order
accepting the findings and recommendation of thgistate judge and granting in part and
denying in part Defendant’'s motion to dismisgegDoc. 28), the following claims remain: all
Plaintiffs’ claims for tortious interferencélefamation and business disparagement, exemplary
damages and interest; PAPS, ADSS, and PAHR’s claims for fraud, estoppel and quasi-

estoppel; and PAPS and OSS'’s claims for breacimpfied contract, quantum meruit, unjust
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enrichment, and for recovery of attorney’s fe€&eeJanuary 15, 2014, Stipulation Dismissing
Certain of Plaintiffs’ Clains with Prejudice (Doc. 208).

On December 1, 2014, Plaintiffs filee motion for partial summary judgment on
BCBSTX’s attempt to pierce the amrate veil between Dr. Fishand the Paragon Entities, and
its associated theories of liability, including tkat Fisher and the Parag Entities are mere alter
egos, or are a single business enterpriSeePlaintiffs’/Counter-Defadants’ and Third Party
Defendant’s Motion for Partial $umary Judgment (“Pls.” Mot. P@al Summ. J.”) (Doc. 250).
Also on December 1, 2014, BCBSTX filed a motion for summary judgment on all of Plaintiffs’
remaining claimsSeeDefendant’s Motion for Summary Judgm€Def.’s Mot. Summ. J.”) (Doc.
253). Inresponse to BCBSTX’s motion, Plaintfffed a response thatetuded a new report from
their damages expert, Dr. Ronald Luk&eePls.” Summ. J. Resp.pp. 450-59 (Docs. 261-3 &
261-4) (1/8/2015 Declaration of Ronald T. Luke) (“Luke 2015 Declaration”). BCBSTX has filed
a motion to strike the Luke 2015 Declaratiarguing that the deatation was untimelySeeDef.’s
Motion to Strike Untimely Expert Declaratid@ubmitted in Response to Defendant’s Motion for
Summary Judgment (Doc. 286).The motions have been fullpriefed and are ripe for
determination.

Il. Summary Judgment Standard
Summary judgment shall be gtad when the record shows thia¢re is n@enuine dispute

as to any material fact and tlthe moving party is entitled toglgment as a matter of law. Fed.

3 Pursuant to this court’s order of August 3, 20&éeDoc. 28), PAA’s claims for breach of
contract, fraud, theft of services, unjust enrichment, quantum meruit, and estoppel were dismissed with
prejudice from this action to be resolved via adtiom. PAA’s only remaining claims are tortious
interference with existing contracts and prospecbusiness relationships, and defamation and business
disparagement.
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R. Civ. P. 56(a)Celotex Corp.477 U.S. at 323-2%Ragas v. Tennessee Gas Pipeline, €86
F.3d 455, 458 (5th Cir. 1998). A dispute regarding a material fact is “genuine” if the evidence is
such that a reasonable jury could retarmerdict in favor of the nonmoving partyAnderson v.
Liberty Lobby, Inc.477 U.S. 242, 248 (1986). When rgjlion a motion for summary judgment,
the court is required to view all facts and infezes in the light mogavorable to the nonmoving
party and resolve all disputed fach favor of the nonmoving partyBoudreaux v. Swift Transp.
Co., Inc, 402 F.3d 536, 540 (5th Cir. 2005). Furtharcourt “may not make credibility
determinations or weigh thevidence” in ruling on a motion for summary judgmeREeeves v.
Sanderson Plumbing Prods., In630 U.S. 133, 150 (2000nderson477 U.S. at 254-55.

Once the moving party has made an initial sShgvthat there is no éence to support the
nonmoving party’s case, the party opposing thation must come forward with competent
summary judgment evidence of the existeata genuine dispute of material fadlatsushita
Elec. Indus. Co. v. Zenith Radi475 U.S. 574, 586 (1986). On the other hand, “if the movant
bears the burden of proof on an issue, either Isecha is the plaintiff oas a defendant he is
asserting an affirmative defense, st establish beyond peradventatke of the essential
elements of the claim or defensewarrant judgment in his favor.Fontenot v. Upjohn Cp780
F.2d 1190, 1194 (5th Cir. 1986) (emphasis in originghen] the record taken as a whole could
not lead a rational triesf fact to find for the nonmoving partthere is no ‘genuine [dispute] for
trial.” Matsushita 475 U.S. at 587 (citation omitted). Mere conclusory allegations are not
competent summary judgment evidence, and éhesnsufficient to defeat a motion for summary
judgment. Eason v. Thaler73 F.3d 1322, 1325 (5th Cir. 1996)Jnsubstantiated assertions,
improbable inferences, and unsupported slp¢iom are not competent summary judgment

evidence.See Forsyth v. Bayi9 F.3d 1527, 1533 (5th Cir. 1994).
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The party opposing summary judgment is regflito identify specific evidence in the
record and to articulate thegmise manner in which that eviagensupports his or her clairRagas
136 F.3d at 458. Rule 56 does not impose a dutyendtrt to “sift throughhe record in search
of evidence” to support the nonmovant’s oppoasito the motion fosummary judgmentld.; see
also Skotak v. Tenneco Resins, 1863 F.2d 909, 915-16 & n.7 (5th Cir. 1992). “Only disputes
over facts that might affect the outcome of thewwuder the governing laws will properly preclude
the entry of summary judgment.Anderson 477 U.S. at 248. Disputed fact issues that are
“irrelevant and unnecessary” will not be considered by a court in ruling on a summary judgment
motion. Id. If the nonmoving party fails to make laosving sufficient to establish the existence
of an element essential to its case and on which it will bear the burden of proof at trial, summary
judgment must be grante@€elotex 477 U.S. at 322-23.
lll.  Analysis

A. Plaintiffs’ Motion for Partial Summary Judgment

Plaintiffs move for sumary judgment on BCBSTX's vejhercing, alter-ego, and single-
business-enterprise theories of liabifityPlaintiffs do not challege BCBSTX’s counterclaim for
money had and received. In support, Plaintif@uarthat they are entitled to summary judgment
on BCBSTX’s veil-piercing theory afingle business enterprise besathe Texas Supreme Court
rejected such a claim 8SP Partners v. Gladstrongvestments (USA) CorR75 S.W.3d 444,

456 (Tex. 2008). ISP Partnersthe Texas Supreme Court heldat liability could not be

4 BCBSTX alleges in its counterclaim that Dr. Fisltreated and used limited liability companies
and professional associations—inchuglibut not limited to PAA, POSAHS, PAPS, and/or OSS—to
perpetrate a fraudulent billing scheme by, amongrdtiiegs, submitting duplicate and improper claims
for reimbursement. BCBSTX further alleges that Eisher and Paragon are the alter egos of each other
or constitute a single business enterprise.
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imposed on a related company merely becaustigaited “names, offices, accounting, employees,
services, and finances. There is nothing abusivanjust about any of these practices in the
abstract. Different entities mapordinate their activities withoyaint liability.” 275 S.W.3d at
454. BCBSTX does not dispute ti&8P Partnerss controlling law. Accordingly, the court will
grant judgment as a matter of law in favor cdiRliffs on BCBSTX’s angle-business-enterprise
theory of liability.

In addition, Plaintiffs argu¢hat entry of summary judgmeir their favor is required
because BCBSTX has failed to raise a genuine dispiunaterial fact regding actual fraud by
Plaintiffs or fraud perpetrated for the directgmal benefit of Dr. Figr or the other Paragon
Entities, as required to pierce the corporadd under Texas Busines3rganizations Code 8§
21.223(b). Pls.” Summ. J. Br. 20-2®laintiffs further argue thagven were the court to apply
Texas common law, BCBSTX has failed to raise aspute of material fadb establish its alter-
ego theory of liability.ld. at 23-24.

In response, BCBSTX argues that the recoidesnce, viewed in the light most favorable
to it, shows that Dr. Fisher created and usedtragon Entities as a corp@ittion to perpetrate
a fraudulent billing scheme, including directings'billing agent to submit claims to BCBSTX on
behalf of the Paragon companydik to receive the highest ldvef reimbursement for a given
patient regardless of which Paragmmmpany actually provided the sems.” Def.’s Resp. to PIs.’
Mot. for Summ. J. 1 (Doc. 262). BCBSTX furth@mtends that the record shows that Dr. Fisher
created “additional entities in an attempt to cirgent the billing issues Haced with his existing
Paragon companies|.|d. at 7.

The Fifth Circuit recently summarized Xas law on piercing the corporate veil of a

corporation or limited liability company, agell as alter-ego principles, stating:
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Due to the limited liability that corporations and LLCs offer to their owners,

a plaintiff seeking to impas individual liability on anowner must “pierce the

corporate veil.” Under Texas law, “@ssertion of veil piercing or corporate

disregard does not create a substantiveseai action [;] . . . such theories are

purely remedial and serve to expand sitepe of potential sources of relief by

extending to individual shanelders of other business entities what is otherwise

only a corporate liability. Veil piercinghd “alter-ego” principlespply equally to

corporations and LLCs.
Spring Street Partners-1V, L.P. v. Lam30 F.3d 427, 443 (5th Ci2013) (internal citations
omitted). Separate corporate structures may be ignored when “the corporate form has been used
as part of a basicallynfair device to achieve an inequitable resuld’ As Plaintiffs correctly
argue, because Defendant’s sole remaining diairmoney had and received is quasi-contractual
in nature, to meet its burden of showing altgo-gability, BCBSTX must dsblish that Dr. Fisher
“caused the corporation to be used for the purpdgeerpetrating and did perpetrate an actual
fraud on the obligee primarily for the direct pmral benefit of the holder, beneficial owner,
subscriber, or affiliate.” Tex. Bus. Org. Co8e21.223(b). This provision applies equally to
limited liability companies, and the compy’s members, owners, and managéds§ 101.002.

Viewing all evidence in # light most favorable to BCBSTX, the nonmoving party, the
court determines that BCBSTX has produced competent summary judgment evidence sufficient
to create a genuine dispute of material fact agether Dr. Fisher established the Paragon Entities
as mere instrumentalities to facilitate a frawdhlbilling scheme, and whether Dr. Fisher blurred
the lines between him and the Paragon Entities thatithese entities where nothing more than
the alter ego of Dr. Fisher and one anoth&urther, the court concludes that BCBSTX has
produced summary judgment evidence sufficient toteragenuine dispute afiaterial fact that
the alleged fraud was perpetrated primarily for tmedaipersonal befieof Dr. Fisher or the other

Paragon EntitiesSeeTex. Bus. Org. Code 8§ 21.223(b). ddeise BCBSTX has raised a genuine

dispute of material fact as to whether the cebiduld pierce the corporate veil or apply alter-ego
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principles, Plaintiffs’ Motion for Partial Summadydgment on these theoriesliability will be
denied.

B. BCBSTX’s Motion for Summary Judgment

BCBSTX moves for summary judgment on Pldfsticlaims of: (1) tatious interference
with existing contracts and prospective besm relationships; (2) defamation and business
disparagement; (3) breach of implied contracts; (4) fraud; (5) unjust enrichment; (6) estoppel and
quasi-estoppel; (7) on the quantuneruit claims for all undeylng claims for benefits under
ERISA-governed plans; (8) on all ERISA-govedn“cost-avoided” damages claims; and (9)
against PAHR and POS as to all claims. DeBfsin Supp. of Mot. for Summ. J. 2 (“Def.’s
Summ. J. Br.”) (Doc. 254). The court will adgs the parties’ arguments on each claim in turn.

1. Tortious Interference

Defendant moves for summary judgment onrRits’ tortious interference claims. The
elements of a claim for tortious interference witheaisting contract are thg1) a contract existed
to which the plaintiff was a party; (2) the defendaiitfully and intentiondly interfered with the
contract; and (3) the interferena@s a proximate cause of damadgsee Prudential Ins. Co. of
Am. v. Fin. Review Sery29 S.W.3d 74, 77 (Tex. 2000). The e#mts for tortious interference
with prospective business rétaships are as follows:

(1) a reasonable probability that the ptdf would have entered into a business

relationship; (2) an indepenalty tortious or unlawful act by the defendant that

prevented the relationship from occurrir{) the defendant disuch act with a

conscious desire to prevent the relatfopgrom occurring or the defendant knew

the interference was certain or substadlytiaertain to occur as a result of the

conduct; and (4) the plaintifuffered actual harm atamages as a result of the

defendant’s interference.

Mary Kay v. Webel601 F. Supp. 2d 839, 863 (N.D. Tex. 2009) (citation omitss® also Plotkin

v. Joekel304 S.W.3d 455, 487 (Tex. App.—Hous{dst Dist.] 2009, pet. denied).
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In support of the motion for summary judgment, Defendant argues as follows:

Plaintiffs have failed to establish a prif@ie case for either tortious interference

with existing contracts or prospectimisiness relationships. Plaintiffs have

produced no evidence that [they were aly#o a prior existing contract that has

been breached or interfered with or that BCBSTX committed a willful act of

interference that proximately damaggdsting or prospective contracts.

Def.’s Summ. J. Br. 18. In respan$laintiffs argue that there is “abundant evidence in the record
that establishes evidence of and creates a $aakeiwith respect to eyeelement of a tortious
interference claim.” Pls.” Summ. J. Resp. Br. 19.

With regard to Plaintiffs’ claim for tortiousiterference with exigtig contracts, the court
agrees with Defendant that Plaffst have failed to cite torsy evidence of amctual, existing
contract to which they wera party with which BCBCTX intéered. Accordingly, because
Plaintiffs have failed to raise amg@ne dispute of material factahDefendant interfered with an
existing contract, the court will grant Defendantistion for summary judgent on this claim,
and enter judgment as a matter of law in Defendant’'s faGae Lykos v. Wellind997 WL
135669, at *7 (N.D. Tex. Mar. 12, 1997) (A causeadtion for tortious intedrence with contract
cannot succeed in thesdnce of a contractEelotex 477 U.S. at 323.

With regard to Plaintiffs’ claim for tadus interference with prospective business
relationships, the court similgridetermines that Plaintiffs have failed to produce summary
judgment evidence sufficient to create a genuine displuaterial fact thahey lost prospective
business with doctors or patients as a result ohdependently tortiouact of BCBSTX. First,

Dr. Fisher admitted during his deposition thatas not aware of any doctors that stopped using
his services because of BCBST%eePIs.” Summ. J. Resp. App. 251-53. Moreover, BCBSTX

has submitted uncontroverted dtiits from physicians that many of them continue to use

Plaintiffs’ services and that no BCBSTX repres@muéamade false representations to them about
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Plaintiffs’ alleged fraudient billing methods.SeeDef.’s Summ. J. App. 2, 4, 6,°8Accordingly,
because Plaintiffs have failed taise a genuine dispute of magtifiact that BCBSTX interfered
with their prospective business relationships, BCB33 ¥ntitled to judgment as a matter of law
in its favor. See Alliantgroup, L.P. v. Feingol@03 F. Supp. 2d 61®29 (S.D. Tex. 2011)
(granting summary judgment because no evidence that defendant’s actions resulted in the alleged
harm).
2. Defamation and Business Disparagement

Defendant seeks summary judgment on Rféshdefamation and business disparagement
claims. In support, Defendant argues that Bfésnhave failed to produce any evidence that it
published a defamatory statement about them.

The elements of a defamation claim undexabelaw are that: (1) the defendant published
a statement; (2) that was defamatory concerningigfai(3) while acting wth malice, if plaintiff
was a public figure, or negligence, if plaintiff was e, with regard to the truth of the statement.
Encompass Office Solutionsic. v. Ingenix, InG.775 F. Supp. 2d 938, 958 (E.D. Tex. 2011)
(citations omitted). A defamatory statement is onehich the words tend to damage a person’s
reputation, exposing him or her to public hdtreontempt, ridicule, diinancial injury. Id.

In their complaint, Plaintiffs allegedahBCBSTX, through employees Charlotte Neubauer
and Alma Willis, made defamatory statemetdspatients, physicians, and the Texas Medical

Board. SeeCompl.  44. In its motion, Defendangaes it is entitled to summary judgment

® To the extent Plaintiffs argue that Dr. Fishetegposition testimony shows that he had to turn
away potential franchiseeseePls.” Summ. J. Resp. Br. 24), Plaintiffs only alleged “damages resulting
from loss of contracts with physiciarsd patients[,]” and not franchiseesSee Compl. 1 39, 44.
Accordingly, Dr. Fisher's deposition testimony regagdlost business relationships with franchisees is
insufficient to create a genuine disputeradterial fact on this cause of action.
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because Plaintiff has produced no evidengppsrting these allegations. As already noted,
Defendant has submitted uncontroverted daffits from physicians that no BCBSTX
representative made false remmstions to them about Plaiifgi alleged fraudulent billing
methods. SeeDef.’s Summ. J. App. 2, 4, 6, 8. Thkeis no evidence that Defendant made a
complaint to the Texas Medical Board, and Dr. Fisher has testified that he has no evidence to
support this claimld. at 82. Further, Plaintiffs have provided no evidence that Defendant made
defamatory statements to patiehtsTo the extent Plaintiffs argue that notice to the Texas
Department of Insurance (“TDI")is defamatoryr @, the court rejects this argument. Because
BCBSTX was investigating Plaintiffs, it hadlegal obligation taotify the TDI. SeeTex. Ins.

Code § 701.051(a)(1)-(c).

To defeat summary judgmenoh its claim for business diamgement, Plaintiffs must
establish, or raise a genuinesplite of material fact, thd¢l) [BCBSTX] published false and
disparaging information about [them], (2) with Ire, (3) without privilege (4) that resulted in
special damages to [them]Forbes, Inc. 124 S.W.3d 167, 170 (Tex. 2003) (citation omitted). As
to their business disparagement claim, Rifénfailed to respond to Defendant’s summary
judgment motion in their response brief and hagtproduced evidence to establish each of the
elements to support this claim. Because Plairtdfge failed to raise a genuine dispute of material
fact that Defendant published a defamatory staterabout them or digpaged their business,
Defendant is entitled to judgment as a mattenefidth respect to Plaintiffs’ claims of defamation

and business disparageme8ee Super Future Equities, Inc. v. Wells Fargo Bank MN, B58.

®In its response brief, Plaintiffs make refererio a single patient they claim was informed by
BCBSTX that Plaintiffs were being investigated for frauleePls.” Summ. J. Resp. 25. There is no
evidence this patient ever communicated with BCBSTX at all.

Memorandum Opinion and Order — Page 15



F. Supp. 2d 680, 687 (N.D. Tex. 2008) (granting summalgment because no genuine issue of
material fact existed as to whether movant published any information on counterclaimant).
3. Breach of Implied Contract

Defendant seeks summary judgment with resped®laintiffs’ claim that there was an
implied-in-fact contract whereby Defendant agreegay for anesthesia equipment and supplies.
In response, Plaintiffs argue that the record ewi@ is sufficient to raise a genuine dispute of
material fact that BCBSTX had implied contraat$h the Paragon Entities to pay for equipment
and supplies needed as part and parcel of thehesés professional services. Plaintiffs further
argue that pursuant to the pastimeeting of the minds and courskedealing, theyhave the right
to be paid for anesthesia equipment and seppand that BCBSTX Isabreached its implied
contracts by failing and refusing to reimbursenth Viewing the evidence in the light most
favorable to Plaintiffs, the court agrees.

Under Texas law, “[tlhe elements of antract, express or inipd, are identical.”Plotkin,
304 S.W.3d at 476 (inteal quotation marks omitted). “[T]he real difference between express
contracts and those implied in fact is in tharatter and manner of proof required to establish
them.” Id. at 476-77 (alteration in original) (interngliotation marks omitted)“[T]he elements
of either type of contract are (1) an offer, é2) acceptance, (3) a meeting of the minds, (4) each
parties’ consent to the termsida(5) execution and delivery of thertract with the intent that it
be mutual and binding.ld. at 476 (internal quotation marks ited). “Regardless of whether a
contract is based on express or liegh promises, mutual assent must be present. In the case of an
implied contract, however, mutual asseninferred from the circumstancesMann Frankford
Stein & Lipp Advisors, Inc. v. Fieldin@89 S.W.3d 844, 850 (Tex. 2009 o state a claim for

breach of an implied contract, paintiff must plead the existea of a valid implied contract,
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performance or tendered performance by thenpfgi breach of the implied contract by the
defendants, and damagesulting from the breachSports Supply Grp., Ing. Col. Gas C9.335
F.3d 453, 465 (5th Cir. 2003).

Viewing all evidence in the light most fawdile to Plaintiffs, the nonmoving party, the
court determines that Plaintiffs have producedpetent summary judgment evidence sufficient
to create a genuine dispute of material fadibashether the parties haoh implied contract for
reimbursement of anesthesia equipment andliggpand that Defendant breached the contract.
More specifically, the court finds on the recorddoe it that a jury could reasonably infer that
BCBSTX’s approval of the surgeries, and payments to the anesthestialodigynecologist who

performed the surgery, was behavior consistetit a common understanding that the equipment

needed to deliver the anesthesia would sirnyilae covered. See Pls.” Summ. J. Resp. App. 276
77, 98, 389. Further, that BCBSTX inconsistemi#d the Paragon Entities does not draw into
guestion the existence of an agreement, but & goevide evidence from which a reasonable jury
could conclude that BCBSTX breached the implgdeement. Finally, whether the parties had a
meeting of the minds or common understanding iebsuited for the trieof fact and cannot be
determined by the court at this juncturgee, e.g., In re Palms At Water's Edge, L334 B.R.
853, 857-58 (Bankr. W.D. Tex. 2005) (Simply allegithere was no meeting of the minds is not
a legitimate basis for summary judgment because “[w]hen there is no written contract in evidence,
and one party attests to a conttal agreement while the otheguorously denies a meeting of the
minds, determining the existence of a contractqaestion of fact.”). In sum, because Plaintiffs
have raised a genuine dispute otenal fact as to whether thentias had an implied contract and
whether Defendant breached the contract, Dadat’'s Motion for Summary Judgment on this

claim will be denied.
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4. Fraud

BCBSTX moves for summary judgment on Pldis’ fraud claim. In support, BCBSTX
argues that: (1) Plaintiffs “have failed to edisib that [it] made anymisrepresentations to
Plaintiffs regarding billing or pang Plaintiffs”; (2)Plaintiffs cannot establish that BCBSTX made
any false representation to physicians and patiegarding its reimbursemt of Plaintiffs’ in-
office anesthesia services; (3) “Plaintiff cannaindestrate that they detrimentally relied on any
representation made by BCBSTX[]and (4) “Plaintiffs’ fraud claim premised on statements
allegedly made to third parfiefails” since Plaintiffs “cannot show that BCBSTX intended for
Plaintiffs to rely” on any statementsttard parties. Defs Summ. J. Br. 29-30.

Under Texas law, the elements of fraud are:

(1) that a material representation was made; (2) the representation was false; (3)

when the representation was made, the speaker knew it was false or made it

recklessly without any knowledge of thettr and as a positivassertion; (4) the

speaker made the representation withrkent that the other party should act upon

it; (5) the party acted in reliance on tlepresentation; and (6) the party thereby

suffered injury.

Aquaplex Inc. v. Rancho La Valencia, 297 S.W.3d 768, 774 (Tex. 2009).

Based on the record beforetite court determines that Plaintiffs have failed to raise a
genuine dispute of material fatftat they relied to their detriment on any false statements by
BCBSTX. Uncontroverted ewviohce shows that Plaintiffs, dog the relevant time period,
continued to form new entities and attempted to bill for the equipment services via these newly
formed entities. Plaintiffs continued to submit bills for the equipment services and use a billing
code with a modifier “-23” ad believed the insurance plarsvered the equipment, drugs, and
supplies, and continued to subroidims for those charges. Thus, even if Defendant made any

false statements, Plaintiffs have failed to raigeauine dispute of materifdct that they relied

on any such statements to their detriment, at all times, they lieved the equipment and
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supplies claims were covered and continued submitting claims and appealing denied $tsms.
AMS Staff Leasing, NA Ltd. vsgoc. Contract Truckmen, In€006 WL 1096777, at *3 (N.D.
Tex. Apr. 26, 2006) (granting summary judgment beeabe plaintiff coulehot “identify specific
facts from which a reasonable trigf fact could find that [it] rked on” any misrepresentatioh).

Accordingly, because Plaintiffs have failedrise a genuine dispute of material fact that
they detrimentally relied on any false staent made by BCBSTX, BCBSTX is entitled to
judgment as a matter of law on Plaintiffs’ claim for fraud.

5. Unjust Enrichment

Defendant argues it is entitled to summaiygment on Plaintiffs’ unjst enrichment claim
because, among other things, unjust enrichment is not an independent cause of action. In
opposition, Plaintiffs argue that this issue wasady decided by the court when it accepted the
magistrate judge’s finding that unjust enrichmerists as a independecause of action, and
accepted her recommendation to deny Defetislanotion to dismiss this claim.

Having considered the development o tlaw following the magistrate judge’'s 2011
findings and recommendation in this case, the court agrees with Defendant that the vast majority
of courts, including this court, now hold that unjastichment is not a sede cause of action.

See Chapman v. Commonwealth Land Title Ins, &al F. Supp. 2d 716, 725 (N.D. Tex. 2011)
(Lindsay, J.) (granting summary judgment amoting that “Texas courts of appeals have

consistently held that unjust eciiment is not an independent cao$action but instead a theory

" For the first time in response to BCBSTX's tiva for summary judgment, Plaintiffs present a
new fraud theory, namely, that BCBSTX misrepresgriteat its site of service differential included
anesthesia equipment costs. Pls.” Summ. J. Resp. B6.3%s this theory of fraud was never pled, it is
not properly before the court, and the court will cansider it in ruling on BCBSTX’s motion for summary
judgment. Because the court will not consider this fengdment, the 2015 Luke Declaration is immaterial,
and the court will not consider it,éreby rendering moot Defendant’s naotito strike the declaration.
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upon which an action for restitution megst”) (internakitations omitted)Summers v. Pennymae
Corp., 2012 WL 5944943, at *10 (N.D. Tex. Nov. 28, 201Rindsay, J.) (granting motion to
dismiss because “request for unjust enrichmengistable in nature and does not constitute an
independent cause of actionSge also Dallas Cnty., Tex. v. MERSCORP, R@13 WL 5903300,

at *9 (N.D. Tex. Nov. 4, 2013) (O’Connor, J.) (“Unjestrichment is not an independent cause of
action under Texas law.”).

In sum, consistent with its recent decisicarsd appellate courts,m Texas, the court
determines that unjust enrichment is not pasate cause of action. Accordingly, BCBSTX is
entitled to judgment as a matter of law on Plaintiff§ust enrichment claim. Further, in light of
this ruling, the courvacatesthat part of its Memorandum Opam and Order of August 3, 2011,
that accepted the Findings and Recommendation aJiiited States Magistrate Judge, filed June
27, 2011, relating to Plaintiff€laim for unjust enrichment.

6. Estoppel and Quasi-Estoppel Claims

Defendant seeks summary judgment on Rffshtequitable estoppel claims because
Plaintiffs have failed to produce evidence thatdbeant made false representations or concealed
material facts, that Plaintiffs relied to theletriment on any false reggentations, or that any
benefit was conferred to Defenda Having considered the pad’ arguments, the summary
judgment record, and applicablevathe court determines that f2adant is entitled to summary
judgment on Plaintiffs’ equitable egppel claim, but not on Plaiff$’ quasi-estoppel claim. Like
fraud, one elements of estoppel is detrimental reliance on a false representation or concealment of
material facts. See Furmanite Worldwide , Inc. v. NextCorp L8889 S.W.3d 326, 334 (Tex.
App.—Dallas 2011). As stated previoustge supréSec. 111.B.4, Plaintiffhave failed to raise a

genuine dispute of materiahdt that they detrimentally relied on any false representation.
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Accordingly, Defendant’'s motion for summanydgment on Plaintiffs’ estoppel claim will be
granted.

A claim for quasi-estoppel, however, does nqurnee a showing of a misrepresentation or
detrimental reliance but only that it would be onscionable to allow the defendant to maintain a
position inconsistent with one to which he aegged, or from which he accepted a bengée
Hartford Fire Ins. Co. v. City of Mont Belvieu, Te®11 F.3d 289, 298 (5th Cir. 2010) (citation
omitted). The record before the court is sufficient to create a genuine dispute of material fact on
Plaintiffs’ quasi-estoppel claim. AccordiyglDefendant’'s Motion fo Summary Judgment on
Plaintiffs’ quasi-estoppel claim will be denied.

7. Quantum Meruit

Defendant seeks summary judgment on Plaintiffs’ quantum meruit claims, arguing that
Plaintiffs have produced no evidence that Defehdareived a benefit from Plaintiffs. Plaintiffs
argue that this issue was already decided bycthurt, when it acceptatie magistrate judge’s
finding that while the immediate beimaries of Plaintifs’ medical services were the patients,
Defendant received the benefitr@ving its obligations to its plan members dischar@sk Fisher
v. Blue Cross Blue Shield of Texa611 WL 3417097, at *3-4 (N.OOex. Aug. 3, 2011) (Lindsay,
J.). The court agrees that Defendant may ndtgate this issue. Nevertheless, the court is now
confronted with a motion for summary judgment, reiggi evidence that argervices and benefits
were conferred directly on BCBSTX. Even viegiall evidence in the Iig most favorable to
Plaintiffs, the court concludes that any possiténefit conferred on BCBSTX was too attenuated
and indirect to support PIdiffs’ quantum meruit claimSee Encompass Office Solutiopngs F.
Supp. 2d at 966 (“Even if Unitedeeived some benefit as a resfilEncompass providing medical

services to its insureds, a proposition the cfindis dubious, Encompass’s services were rendered
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to and for its patients, not United.Q, M. Asfahl Agency v. Tensor, In@35 S.W.3d 768, 792-93
(Tex. App. 2004) (holding that plaiffs must render services ttefendant and that incidental
benefits are insufficient to establish quantum ntesiaim). In light of this holding, the court
vacatesthat part of its Memorandum Opiniomda Order of August 3, 2011, that accepted the
Findings and Conclusions of thénited States Magistrate Juddiged June 27, 2011, relating to
Plaintiffs’ claim for quantum meruit.
8. ERISA-governed “cos-avoided” damages claims

BCBSTX argues that, as “to any individual tibehare claims for reimbursement that relate
to patients covered under health plans governdeRI$A[,]” Plaintiffs’ quasi-contractual claims
are preempted by ERISA. Def.’s Summ. J. 8. In response, Plaintiffs argue, among other
things, that Defendant “has failéd point to ag ERISA plan in its motn, let alone all of the
plans that would govern the underlying reimbursenataitms at issue. Accordingly, denial of
Defendant’s motion is warrantexh facial grounds alone.” Pls.” Summ. J. Resp. Br. 45 n.187.
The court agrees. While Defendant’s argument mstyorea correct application of the law, absent
identification or proof of any ERA plans at issue, any rulirgy the court would amount to an
advisory opinion, which the coud not in the business of prowuidj. Accordingly, the court will
deny Defendant’s Motion for Summanydhment based on conflict preemption.

9. Against PAHR and POS as to all claims

Defendant moves for dismissal of all claiasserted by Plaintiffs POS and PAHR “for the
independent reason that POS and PAHR stibdhno claims to BCBSTX and took no other
actions to establish a right payment for any services [thegjay have rendered to BCBSTX
members.” Def.’s Summ. J. Br. 39-40. Pldfsticoncede that POS and PAHR did not bill

BCBSTX for any claims. Pls.” Resp. Br. 50 n.191.
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In light of Plaintiffs’ concesion, and the lack of any evidence of any basis for a claim by
POS and PAHR, the court determines that no gertigpeite of material faaxists regarding any
claims made by POS and PAHR, and BCBSTX itled to judgment as a matter of law on all
claims asserted by POS and PAHR.

C. Defendant’s Motion to Strike Untimely Expert Declaration Submitted in
Response to Defendant’s Motion for Summary Judgment

In response to BCBSTX’s motion, Plaintifited a response that included a new report
from their damages expert, Dr. Ronald LulSeePls.” Summ. J. Resp. App. 450-59. On June 26,
2015, BCBSTX filed a motion to strike the LUR®15 Declaration, arguintpat the declaration
was untimely. The court has no need to conditelLuke 2015 Declaratn in making its rulings
and, accordingly, Defendant’s Motion to Strike will be denied as nfeeé supraote 7.
IV.  Conclusion

For the reasons herein stated, the cogmants in part and denies in part
Plaintiffs’/Counter-Defendantsand Third Party Defendant'$lotion for Partial Summary
Judgment (Doc. 250)grants in part and denies in part Defendant’s Motion for Summary
Judgment (Doc. 253); andenies as mootDefendant’s Motion to Strike Untimely Expert
Declaration Submitted in Response to Defenda¥ition for Summary Judgment (Doc. 286).
With respect to Plaintiffs’/Counter-Defendantsid Third Party Deferaht's Motion for Partial
Summary Judgment, the cogrants the motion insofar as Defendant’s single-business-enterprise
theory of liability, anddeniesthe motion in all other partswith respect to Defendant’s Motion
for Summary Judgment, the cogrants the motion as to the Paragontiies’ claims of tortious
interference with existing antracts and prospective bussserelationships, defamation and
business disparagement, fraud, estoppelystgnrichment, and quantum meruit, aietiesthe

motion in all other respects. Accordingly, Pldisticlaims of tortious interference with existing
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contracts and prospectibusiness relationships, defamatiowl &dusiness disparagement, fraud,
estoppel, unjust enrichmeimind quantum meruit are heretiigmissed with prejudice Further,
any remaining claims brought by Plaffgi POS and PAHR’s are also heretigmissed with
prejudice in their entirety.

Remaining for trial are: Plaiiffs PAPS’s and OSS'’s clainfisr breach of implied contract
and quasi-estoppel; and BCBSTX’s countercldon money had and received and its related
allegation that the corporate veliould be piercedetween and among Dr. Fisher and the Paragon
Entities or, alternativelhthat Dr. Fisher and the Paragon Entities are alter egos of each other.

The court has written on this case extengiwgl several occasiond.he parties are fully
aware of the issues that remain for trial. @itke prolonged nature of this litigation and the
extensive costs, the coutirects the parties to confer to determine whether what remains of this
action can be resolved withoutraal. The parties shall repao the court in writing byDctober
9, 2015 as to the status of the settlement negotiations.

It is so orderedthis 23rd day of September, 2015.

/@&M

Sm A. Lindsay
UnitedState<District Judge
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