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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

NEAL L. FISHER, M.D., P.A., d/b/a §
Paragon Anesthesia Associates; Paragon 8
Office Services LLC; Paragon Ambulatory §
Health Resources, LLC;Paragon 8§
Ambulatory Physicians Sevices, PA;and 8
Office Surgery Support Services, LLC, 8§

8§
Plaintiffs and Counter Defendantsg

V. Civil Action No. 3:10-CV-2652-L

BLUE CROSS BLUE SHIELD OF
TEXAS, a Division of Health Care Service
Corporation, a Mutual Legal Reserve
Company,

Defendant Counter-Plaintiff, and
Third Party Plaintiff,

V.

Neal L. Fisher, MD,

w W W W W W W W W W W W W W W

Third-Party Defendant.

MEMORANDUM OPINION AND ORDER

Before the court is Defendant's Motion to Alter or Amend Judgment to Include
Prejudgment Interest (Doc. 408), filed November 9, 2016; Paragon Parties’ Rule 50 Motion f
Judgment A A Matter of Law, andn the Alternative, Rule 59 Motion for New Trial (Doc. 410),
filed November 16, 2016; and Paragon Parties’ Rule 59 Motion for New Trial (Doc. 41@), file

November 16, 2016Plaintiffs Neal L. Fisher, M.D., P.A., d/b/a Paragon Anesthesia Associates;
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Paragon Office Services, LLC; Paragon Ambulatory Health Resourc€s Rdragon Ambulatory
Physicians Serees, PA (“PAPS”); and Office Surgery Support Services, LLC (*OSSS”),
(Plaintiffs and CounteDefendants), and Neal L. FisheM.D. (Third Party Defendant)
(collectively, “Paragon Parties” or “Plaintiffs”) request judgment as a mattemoalad that Blue
Cross Blue Shield of @xas (“Defendant”) takeothing or alternatively, thathe court grant a new
trial on all claims. The court has caideredall of the motions, briefs, responses, replies, and
applicable law, anébr the reasons stated hereindétemines that nothing in the motions would
cause the court to enter judgment as a matter of law hdeB0, set aside the jury verdjocbr
grant a new trial under Rule 59. Further, the court determines that Defendantlesl ¢oti
prejudgment interest.

l. Paragon Parties’ Rule 50 Motion for Judgment A A Matter of Law and, in the
Alternative, Rule 59 Motion for New Trial

A. Standard of Review for Judgment as a Matter of Law

Judgment as a matter of law is proper when “the court finds that a reaspingaveuld
not have a legally sufficient evidentiary basis to find for [a] party.” Fedi\R.RC5@a)(1). The
court must review all of the evidence in the record and “draw all reasontdsknices in favor of
the nonmoving party.Reeves v. Sanderson Plumbing Prods., 15880 U.S. 133, 150 (2000).
Judgment as a matter of law should be granted only “if the facts and inferencesopsinoingly
and overwhelmingly in the movant’'s favor that reasonable jurors could not reachrarycont
conclusion.” Coffel v. Stryker Corp384 F.3d 625, 630 (5th Cir. 2008ge also Int’l Ins. Co. v.
RSR Corp.426 F.3d 281, 296 (5th Cir. 2005). Thus, a jury verdict must be upheld unless “there
is no legally sufficient evidentiary basis for a reasonable juryntbds the jury did.”ld. at 296

97 (internal quotations omitted). A court must test the sufficiency of the evidencethade
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standard enunciated Boeing Co. v. Shipmad11 F.2d 365 (5th Cir. 19691 bang, overruled
on unrelated grounds, Gautreaux v. Scurlock Marine, [b@7 F.3d 331, 3388 (5th Cir. 1997)
(en bang; Casarez v. Burlington Northern Santa Fe (®3 F.3d 334, 336 (5th Cir. 1999). Under
Boeing “[tlhere must be a conflict in substantial evidence to create a justigng 411 F.2d at
375. Substantial evidence is “evidence of such quality and weight that reasowbtalieranded
[persons] in the exercise of impartial judgment might reach differentusions.” Id. at 374;see
also Krystek v. University of Southern Mjsk64 F.3d 251, 255 (5th Cir. 1999).

B. Discussion

The crux of Plaintiffs’ motion is that there is uicient evidence to support the jury’s
finding that Plaintifs are alter egos of each other and iatendanis entitled tomoneyhadand
receivedirom Plaintiffs Plaintiffs assert that there is no evidence Dr. Fisher, individually, had or
received ay money paid by Defendant. To support this argunidaintiffs state that the evidence
presented at trial proved thBiefendant only paid money to PAPS or OSSS, and there is no
evidence that any of those funds ever reached Dr. Fisher or any of thé®athgon Parties.
Accordingly, Plaintiffs contend there is insufficient evidet@supporthe jury’s finding that Dr.
Fisher had or received any money from Defend&ntther, with respect to the jury’s monbgd
andreceived liability finding, Plaintfs contend that the only liability finding in the jury’s verdict
was against Dr. Fisher, individually, not the other parties.

Defendantcounters thathere was sufficient evidence to support its mehnagand
received claim.In support ofits contention, Defendargointsto specificevidencen the record
that shows thiaDefendant bd asite-of-service policy Plaintiffs were aware of ths policy, and

Defendantmade erroneous artliplicative payments to Plaintifisnder the policy Further, in
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response to Plaintiffs’ contentions related to the liability for the mwaehandreceived claim,
Defendant contends that the jury found eademi@ff liable for moneyhadandreceived.

The court agrees with Defendant. There is ample evidence in the record to support a
finding of moneyhadandreceived Moreover Plaintiffscontentiorthat the only liability finding
in the jury’s verdict was against Dr. Fishsruntrue. QuestionNo. 7 of the jury charge asked,
“Did [Defendant] prove by a preponderanaf the evidence that [Plaintiffeve]money in equity
and good conscience that belongs to [Defendard}®d the juryanswered “Yes” next teach of
the Plaintiffs names, meaninthatthe jurynecessarilyjound each Plaintiff liable for the money
hadand+eceived claim.While the jury only wrote the amount of monlegeandreceived in the
answer to Question No.r&xt to Dr. Fisher’'s name, fitund each Plaintiff liable for mondyad
andreceived. Moreover,in QuestionNo. 9, the juryfound thatPlaintiffs were alter egos of each
other, so the money ascribed to éHaintiff would also be owed by the other Plaintiffs.

With respect to the jury’s alter ego findinBlaintiffs contendthat there is not enough
evidence to suppbthe liability finding, and that the coyrthereforemust disregard. Plaintiffs
alsocontend that alter ego requires proving actual fraudfzetdhere was no evidence of actual
fraud. Plaintiffs further assethat Dr. Fisher was separate from his compaanethat here is no
evidence tha&ninjustice would result in holding only certain entities liabMoreover, Plaintif
contend that there is no support ¥@&il piercingamong the Paragon entities.

In response to Plaintiffs’ alter ego argumddéfendant contends that the jury correctly
followed the court’s charge and Texas law when determining that Plaintiffs were alter egos.
Further,Defendant contends that there was sufficient evidence fqurthe determine thactual
fraud exised Specifically, Defendant points to the testimony of Plaintiffs’ billing aghfid,

Vicki White, asshetestified that rather than bill through the Paragon Entity that provided the
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service, Plaintiffs bikd Defendant through the Paragon Party that woudd the best
reimbursement. Ms. Whitesa testified thaPlaintiffs submitted claims for services rendered by
OSSShbeforeit was registered to do businesBurther, Defendant contesthat the alter ego
verdict is factually supported, and it cites to an abundant amowetidénce in the recortb
support the jury’s finding, including Dr. Fisher's own testimony that he coattr@ll of the
Paragon entities.

Again, the court agrees with Defendaas there was sufficient evidence to support a
finding tha the Plaintiffs were alter egos of each oth€he jury charge instructed the jury to find
that Plaintiffs were alter egos if:

(1) the Paragon entities were organized and operated as a mere tool or business

conduit of Neal Fisher;

(2) there was such unity betese the Paragon entities and Fisher that the

separateness of the Paragon entities had ceased and holding only certain

Paragon entities responsible would result in injustice;

(3) and Fisher caused the Paragon entities to be used for the purpose of

perpetratingand did perpetrate an actual fraud on BCBS primarily for the

direct personal benefit of FisheActual fraud means dishonesty of purpose

or intent to deceive.
There was evidence presented in trial that could lead a reasonable juror to coratledelirof
these elements had been established. With respect to elements one, &rd Bigherwas the
sole owner of each of the Paragon entities, with the exception of one of the erligreshis
daughter owned a percentage. In addition to almosf #ike entities having the same owrtbe
testimony presented at trial showed thatimes they shared the same office, equipment, vans, and
employees.Moreover, when Defendant’s counsel askedfisher, “Wheredoes the buck stop?
Is that you for all bthe plaintiff entities in this case?”, he answer&as. . . | take responsibility

for everything in the company.” Accordingly, the evidence presented duiahgvérssufficient

for a reasonable juror to conclude that Plaintiffs were business confilbts Fisher and they
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lacked separateness. With respect to the last elenaergasonable juror couddsoconclude or
infer that Dr. Fisher used the multiple entities to perpetrate actual fraud endaet through
Plaintiffs’ billing process. Specifcally, Ms. White and Dr. Fisheboth testifiedthat Plaintiffs
billed Defendant for services rendered by OSSS and PAPS before thbes existed. Ms. White
also testified that Plaintiffs would submit claims to Defendant through entitiesdhadtgerform
the service in an attempt to maximize reimburseménexamining this evidence, a reasonable
juror couldconcludeor inferthat Plaintiffs were dishonest in how they submitted their claims for
reimbursement and that this was done to deceive Defendant; theeefor@ing ofactua fraud
was reasonablend amply supported by the record.

Moreover, throughout Plaintiffsnotion, they make broadonclusorystatements butil
to cite to anytestimonyfrom thetrial transcript or exhibiten support of their contentionsThe
reasoning in Plaintiffs’ motion suggeso the court thatheyhaveneithercarefullyreviewed the
transcript nor correctly recalled the facts of the cabgpon review of the trial transcript and
exhibits, a reasomée juror could find that there was legally sufficient evidence to support the
jury’s verdictin this case.Accordingly, Plaintiffs’ motion will bedenied

I. Paragon Parties’ Rule 59 Motion for New Trial

A. Standard of Review forMotion for New Trial

After a jury trial, a court may grant a new trfah all or some of the issues . . . for any
reason for which a new trial has heretofore been granted in an action atféeral court . ..”
Fed. R. Civ. P. 59(a)(1). A “trial court should not grant a new trial on evidggtiaunds unless
the verdict is against the great weight of evidenSefra v. Dorel Juvenile GrpNo. 1541745,
2016 WL 5724788, at *1 (5th Cir. Oct. 3, 2016) (citWitehead v. Food Max of Miss., Int63

F.3d 265, 269 (5tkir. 1998). In deciding whether ry’s verdict is contrary tthe great weight
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of evidencethe district court may exercigs discretionld. A district court mayalsogrant a new
trial if it finds that“the trial was unfair or marred Ipyejudicial error. Grace v. Bd. of Trfor State
Coll. & Univ., 8 F.3d 23 (5th Cir. 1993¢iting Smith v. Transworld Drilling Co 773 F.2d 610,
613 (5th Cir. 1985)).

B. Discussion

1. Parties’ Arguments

Plaintiffs requesthatthe courtgrant a new trialbecausehey contendhat the trial was
marred byseveral errors. First, Plaintiffs contend tthegt court erred wheh excludedthe opinion
testimony of Denise Halpursuant to Federal Rule of Evidence 70Rule 702”), becaus
Plaintiffs identified the basefor her opinions. SeconBlaintiffs’ contend that the court erred by
excludingevidenceof industry standards, specifically how other insurance companies reimburse
Plaintiffs, as that information was necessary to establishibgiarties had an implied contract.
Last, Plaintiffs assert that the court erredelgluding a jury instruction thahdustrystandard
arerelevant in determining whether an implied contract exists

Defendant contends that the court did not err by excluding the opinion testimony of Denise
Hall, as Plaintiffs did not properly qualify her as an exp#kiith respecto Plaintiffs' industry
standardsrgument Defendantcontendghatthe court properly exercised its discretion and that
Plaintiffs successfully foughto keep such information out during the discovery phas&enV
Defendantoved to compel discovery related to how Plaintifésereimbursedy other insurers,
Plaintiffs objected tahe relevance dbefendant conducting any discovegfated tohow it was
paid by other insurerand their objection was sustained. Defendant adbaitPlaintiffs are now
judicially estopped from arguing that tbeurt erred by excluding evidence oflustry standards,

asPlaintiffs have taken a comply inconsistent positionLast, Defendant argues that the court
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did not err whent excluced an instruction on industrgtandardsn the jury charge, as no such
evidence was presented during trimhda jury instruction regarding industsgandard without
any evigence would have been irrelevant, confusing, and misleading to the jury.

2. Exclusion of Denise Hall's (“Ms. Hall”) Testimony

With respect to Plaintiffs’ contentiothat the court erred by excluding the opinion
testimony ofMs. Hall, the court emphasizes that the testimony was exclpdetrily because
Plaintiffs failed to lay the proper predicate as set fortiRble 702 andapplicableFifth Circuit
authority. Plaintiffs’ counsel did not follow the procedure as requireBulg 702 to shav that
Ms. Hall's testimony met the requirements Riile 702 as they failed to establish thafc) the
testimonywasthe product of reliable principles and methods; @)ds. Hallreliably applied the
principles and methods to the facts of the c&eFed. R. Evid. 70&),(d). As such, since
Plaintiffs failed to establish two crucial requirements for a Rule 702 witrileesg was an
inadequate basis for the court to determine that Ms. Hall's opinions wewameland reliable
insofar as assistintpe jury in understanding the evidence relevant to this case.

The court gave Plaintiffsattorneyat leasthree opportunities to show thislis. Hall met
all of the strict requirements of Rule 7@2give her opiniortestimony. Rather than embarrass
coursel in front of the jury, in a bench conferenttee court gave him instructions on how to
properly qualify her as a Rule 702 witneg&ather than hekthe court’s instructions, counsel was
hell-bent on conducting thexaminationthe way he saw fit rather than in accordance with the
authority provided by the court and Rule 702. The requirements of Rule 702 canriabbghesl
in a conclusory and perfunctory manner. The court must be convirateslifficient basesxist

for allowing an opinion to be expressed by a Rule 702 witness.
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Moreover, although it was not incumbent upon the court to educate counsel regaaling le
strategy and how to examin®ale702 witness, before the court heBue 702 witness testimony
from either party, it provided counsel for both parties vaithite to and a copy &@arlson v.
Bioremedi Therapeutic Sys., In822 F.3d 194 (5th Cir. 201,&)ecause it had strong suspicion
that the proper predicateould not be laid pursuant to Rule 702. Notwithstanding being
forewarned by the court, counsel for both sides struggled in complying witlY&2ileThe bottom
line is that Defendant’s counsel succeeded in meeting the requireméhike @02 onhis third
attempt, while Plaintiffs’ counsel did not. @arlson the Fith Circuit reiterates in strong terms
the gat&eeping function oflistrict cours and undescoresthe need for district courts to ensure
there is ample evidence in the record to meetefairements oRule 702.

The court was extremely patient in giving Plaintiffs an opportunity tot ntiee
requirements of Rule 702After at least three failed attempts by Plaintiffs’ courssed several
hours of testimony, the court ruled avench conference that Ms. Hall's testimony would not be
allowed. Whether Ms. Hallvas qualifiedas a Rule 702 witness wasclose question; however,
the court ultimately concluded that Plaintiffs failed to conviricéhat Ms. Hall's testimony
satisfied the requirements of Rule 702, as she did'cwinect the dotswith respect to Rule

702(c),(d) and her opinions.

" The court ultimately admonished Plaintiffs’ counsel at a bench conferenkis fanprofessional conduct. Even if
the court erred, counsel is to be courteous and respectful to the Rlaintiffs’ counsel sat at the counsel table with
his arms folded, pouting, and glaring at the court to show his displeashréswitling. The court ignored this and
even remarked to Plaintiffs’ counsel at some point in the trial thatdmduct after hearing the court’s ruling was
unprofessional. The court could have disciplined or sanctioned counsel for his contlitatlecided not to do so,
hoping that Plaintiffs’ counsel would take the court’'s admonettrseriously and use the experience as a teachable
moment.

The court remained impervious to Plaintiffs’ counsel’s antics and madding based upon its application and
interpretation of the law, and will not spend further time disagstiis issue. Plaintiffs have preserved this issue for
appeal, and they are free to make their arguments to the UnitedGtare®f Appeals for the Fifth Circuit.
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3. Industry Standards

With respect tdPlaintiffs’ second contention that the court erred by exclydindence of
industry standards, Plaintiffs do not cite to any ruling where such evideasxexsluded, so it is
difficult for the court to ascertaithe exact basis for this argumentNonethelessthe court
determines that Plaintiffgreviousrepreserdtions to the court has foreclosed this argument. In
its response to Defendant’s motion to compel information about other insurers, Blsiteffinly
declared“Paragon does not and will not rely on bills and communications with other insurers to
proveits claims against [Defendant]. Therefore, [Defendant’s] effort topabithese documents
is unwarranted; the documents are irrelevant and will not be used at trial.” (01/&7/RBp. to
Def. Mot. to Compel at 12 (Doc. 143)). The court did not easRlaintiffssuccessfullysought
to exclude such information during discoverfor Plaintiffs to take an inconsistent position
smacks of gamesmanship and legal prestidigitation. The magistraterg@lggeon Plaintiffs’
representation and held that Defendant could not pursue the requested dishadiergl estopde
foreclosedPlaintiffs’ laterposition that is inconsistent witheir prior position and was relied upon
by the magistrate judge in making her ruling regarding discovery on tree isdlowing Plaintiffs
to changeheir earlier position relied on by the court would have resulted in legal prejudice to
Defendant.

Last, the court did not error by excluding a jury instruction that the indststnglardsire
relevant in determining whether an implied contract exists. The court stands Iyrythe
instructions givenas they adequately and correctiylectthe law as to all issues submitted to the
jury. Furthermore, there was no evidence presented athagtelated to industry standards;
thereforean instruction about industsgandardsvas unnecessary amuld hawe been confusing

and misleading tthe jury.
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Plaintiffs have chosen to not file a principled motion aimed at specific poirtsy have
taken a shotgun approadioping that something wouktrike its target None of the arguments
raised by Plaintiffhasmerit Accordingly, the court determines that Plaintiffs have not raasgd
errorthatwarrans it to grant thema new trialandtheir motionwill be denied
1. Defendant’s Motion to Alter or Amend Judgment to Include Prejudgmaent Interest

Defendant request$283,854.15 in prejudgment interest for its mehagandreceived
counterclaim pursuant RRule59(e). Plaintiffs respond by maintaining that judgment should not
be entered on the verdifdr reasons previously stated; however, theseaghat Defendant is
entitled to prejudgment interest under Texas commonifiadve court denies their motions
Plaintiffs, howevercontend that Defendant’s prejudgment interest calculation should not include
interest forthe day judgment was entered, theTexas Finance Code § 304.16¥tes thathe
accrual of “prejudgment interest end[s] on the day preceding the date judgmesrdered.”

The court did notnclude prejudgmeninterest in the final judgment becausefendant
did not include it in their Proposed Judgmdrad this been done, the court could have made it
part of its original judgment(SeeDef.'s Resp.to Pls’ Proposed JEx. A, ECF No. 398).Since
the parties agree that Defendant is entitled to prejudgment infetestcourt enters judgment in
its favor, the court will modify the Final Judgment to include prejudgmentestterThe court,
however, will only allow prejudgment interest until October 18,62@khe day before judgment

wasoriginally rendered.
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V. Conclusion

For the reasons stated heraime courdeniesParagon Parties’ Rule 50 Motion fordgyment
As AMatter of Law, andn the Alternatie, Rule 59 Motion for New TriajeniesParagon Parties’
Rule 59 Motion for New Trial, andrants Defendant’sMotion to Alter or Amend Judgment to
Include Prejudgment InteresPlaintiffs’ interestcalculationshall excludeDctober 192016,and
Defendanshall update their interest calculation to reflect this change: 09 p.m. onFebruary
7, 2017 so that the court can enter an amended judgment.

It is so orderedthis 1stday ofFebruary, 2017.

Sam A. Lindsay
United States District Judge
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