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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLASDIVISION

STEVE SIMMS, BRJCE IBE, WES
LEWIS, CONSTANCE YOUNG,

ROBERT FORTUNEand DEAN
HOFFMANN, Individually and on Behalf of
All Others Similarly Situated

Plaintiffs, CIVIL ACTION NO. 3:11€V-0248-M

V.
(Consolidated with 3:1T1v-345M)
JERRAL “JERRY” WAYNE JONES,
BLUE & SILVER INC., DALLAS
COWBOYSFOOTBALL CLUB, LTD.,
JWJ CORPORATION, COWBOYS
STADIUM, L.P., COWBOYS STADIUM,
G.P., LLC, and NATIONALFOOTBALL
LEAGUE,

w W W W W W W W W 1 n W W W W W W W

Defendants.

MEMORANDUM OPINION AND ORDER

Before the Court is PlaintiffdViotion for Clas Certification [Docket Entry ¥83]. The
Court held a hearing on this Motion on June 5, 2013. For the reasons explained below, the
Motion for Class Certification iDENIED.

|. BACKGROUND AND PROCEDURAL HISTORY

Plaintiffs in this case were ticketholdeiar Super Bowl XLV held at Cowb®yStadium
on February 6, 2011They bring claims for breach of contract; opeoposed sulolass also
brings a clainmfor fraudulent inducement. PI€onsol.Second Am. Compl. at §.1-7.9 [Docket
Entry # 182]. These claims arise from events transpiring before and dhan§uper Bowl
game.

The Super Bowl XLV tickets are form contracts granting holders “entry irstddium

and a spetator seat for the game.” PBpp. p. 16. The Ticket Termmintedon the back of the
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ticket further read that “[a]dmission may be refunded or ticket holder djett¢he sole
discretion of the National Football League, subject to refund.... THE DATE AND TOMMHHE
GAME IS SUBJECT TO CHANGE BY THE NFL IN ACCORDANCE WITH ITS
SCHEDULING POLICIES OR AS A RESULT OF OTHER ACTIONS OR EVENTS
BEYOND THE NFL'S CONTROL. NO REFUND WILL BE PROVIDED IF TICKET
HOLDER CANNOT ATTEND.”Id. (emphasis in original). The front of each ticketludesthe
face value of the ticket in dollars and alerts the holder that “Stadium Gpaésat 1:00 PM"ld.

at 15. The base ticket price was $900. Def. App. at 57. Some ticketaeteadlysold officially

for $800 or $1,200, tickets distributed through the NFL's fan lottery were &midb600 and
some tickets marked as “restricted view” were discounted to $60@atrons atCowboys
Stadium hae the opportunity toview avideo/replay and scoreboard (hereinafter “Vidaplay
Board”). The Video Replay Boarts massive, spanning 60 yards aRthintiffs claim that
viewing it was an important component of the Super Bowl experience during the pregame,
halftime and postgame shows. Pls. App. at 330.

To accommodate additiondéns at theSuper Bowl game, Cowboys Stadium, L.P.
contracted witta firm, Seating Solutiongo install 13,00015,000 temporary seats to supplement
the stadium’snormal80,000 seating capacity. Def. App. at 111. Installation began on January 8,
2011, hovever itdid not proceed according to schedule and some seats were still beingdnstalle
and inspected just hours before the game starideebruary 6, 2011d. at 1; P§. Supp. App. at
77. The installation delays prevented the opemihtihe stadiungates to all ticketholders at 1:00
p.m, the timestated on the ticketDef. App at 2. Instead, the stadium gatesre opened at
2:20 pm. Id. All other pregame entertainment commencaactording to the NFL’s prplanned

schedulewith player warmups & 4:17 p.m., the marching band performance at 4:58 p.m., team
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introductions at 5:06 p.m., the Man of the Year Presentation at 5:16 p.m., performances of
America the Beautiful and the National Anthem at 5:18 p.m., and the ceremonial coih toss a
5:27 p.m. Def. App. at 24.

Although the game started on schedule, the problems with the temporary seatng
never completely resolvedrour groups of ticketholders claim to have been affected by the
partial completion of the temporary seating: (1) those who feaiénd/or acquired tickets to
Super Bowl XLV and were denied seats to the game (the proposed “Displassd) GR) those
who weredelayedin gaining access to theseats due to delays installing temporary seating (the
proposed “Delayed Class”); (3)abewho were relocated from their assigned seat as listed on
their ticket to other seats of lesser quality in shedium(the proposed “Relocated Class”); and
(4) those who were seated, but had an obstructed view of the field &fidéor Replay Board
(the proposed “Obstructed View Class”). The Plaintiffs seek class certfcar each othese
groups.

Four hundred and thirtfjour temporary seats the Pepsi Deckat the outside edges of
Sections 425A and 43QAvere incomplete and had not been approved for use by the time the
game started . These seats weat Section 425A, Row 22, Seat26; Rows 2332, Seats 21;

Row 33, Seats-21; and Section 430A, Row 22, Seats2B3 Rows 2332, Seats 3-30; Row 33,
Seds 1333. PIs. App. at 493.Alternative seats were not available to these ticketholders.
Plaintiffs have since expanded their proposed definibibthis group, the Displaced Clads,
include all persons who purchased and/or acquired a ticket to thebgsamere denied a seat,
even those ticketholders who did not have seats in the above listed sectidRepRI®r. at 17.

This amendment expanded class eligibility to ticketholddth seats that wuld have been

! The record does not indicate who was responsible for approving temporary seatim secti
use.
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included in the Delayed drelocated Cla®s seeinfra, butwho were turned away as a result of
a miscommunication anisunderstanding?ls.Reply App. a02-03.The NFL admits that these
ticketholders were entitled to, buieredenied a seat to the gan. After the gamethe NFL
established a voluntary reimbursempriigram,ultimately allowing members of thiBisplaced
Class to choose one of three optiasgo each tickein exchange for signing releases:

(1) Payment of $2,400 (three times the face value of thet}ipkes one free,
transferable ticket for aontemporary seat dhe next NFL Super Bowl game;

(2) One free, nottransferable ticket for aon-temporaryseat a@any future Super
Bowl game of the fan’s choicelus round trip airfare and hotel accommaatad
provided by the NFL; or

(3) the greater of (i) $5,000 or (ii) an amount equal to the aggregate total of the
actual, documented expenses incurred by the ticketholder, including (a) tHe actua
price paid for the Super Bowl XLV game ticket, (b) airfareother expenses
incurred related to travel to/from the Dales Worth area, (c) a per diem for
food, tips and ancillary charges ataily rate of $100 a day for up to five days
actually spent in the DFW area, (d) hotel lodging costs for room, internet, parking
and tax for up to four nights, (e) ground transportation and parking costs incurred,
and (f) expenses for renting a car in the DFW area and gas for up to aumaxim
of five days rental.

Def. App. at 12930. Most members of the Displaced Claswéh accepted one of the three
settlement offersTwo have proceeded with their own cases in Pittsburgh. hidkéers of
approximately 40 tickethave unresolved claim®ef. App. at 58; Class Certification Hr’'g Tr.
24:1822, June 5, 2013. The proposed class representatives for the Displaced Classeare Br
Ibe, David Wanta and Ken Laffin.

As a result of theemporary seatissue,the security lines opened at 1:15 p.m., but the
stadium gates did not open until 2:20 p.end many fansvere stilldenied entrypecause their
sections wereot ready to be occupied. Def. App. at 36. The Pepsi Deck seats, Sections 425A
through 430A, were not completely installed and approved for use until 3:43dp.an.2. As a

result, tickets for seats ithosesections were rejected by scanners in the security lines until
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approximately 3:44 p.md. at 98. Manyof theseticketholders waited for several hourslime
only to have their tickts rejected at the securitheckpoints Pls. App. at 1920. Others were
allegedlyforced into a gated enclosuie wait for their seatfor several hoursvithout access to
restrooms or drinking fountainBls.Reply App. at 71Hr'g Tr. 93:16-94:16.

Other patrons not assigned to the Pdpeck also experienced delays entering the
stadium, including ticketholders in Sections 205A, 215A, 230A, and 240A. Whey offered
replacement seatsecausehe NFL was unable to complete the installatioteafipoary seats in
those sections. The NFL has identified 876 affected seats within those secoAgppPhat 526
30.

The NFL customarily retains an inventory of unassigned tickets to be distriliutieel a
last minute or for reallocation purposes in theng¢tkat seats are unavailable on game day. Def.
App. at 57. While the NFL has a record of which seats were distributed as reptéseitndoes
not have records showing which replacement seat was givemhich ticketholder. The
replacement seats were deetdin at least 6@lifferent sections of the stadiumef. App. at 58
95. In some cases, thquality of thereplacement seat was higher than the seat originally
purchasedwhether measured in terms thfe ticket's face value oits comparative position
within the stadium relative to the fielany relocatedfans believed their replacement seats
were of lesser quality than their original seatd manywere separated from their friends and
family as a result of therelocatiors. Pls. App. at 63.

Patrons in2924 seats were delayed and/or relocated: 2094Bosewere only delayed
while 876 weredelayed andelocated. PIsBr. at 40 (Ex. B). The proposed Delayed Class would
be comprised ofans with seats in the Pepsi Degko evetually reached their seadmdfans in

Sections 205A, 215A, 230A, and 2404ho were given replacemeseéats The proposed class
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representatives for the Delayed Class are Constance Young, RebeccanBanglwilason
McLear. The Relocate®ubdass wouldbe comprisednly of the 876 fans in Sections 205A,
215A, 230A, and 240A who werdelayed and given replacemesgats The proposed class
representatives for the Relocateabdass are Rebecca Burgwin and Jason McLear.

The NFL made public offers for voluntary reimbursement to ticketholders who were
delayed whether or not relocatedn exchange for releases. The voluntary reimbursement
consistedf two options:

(1) Payment of the face value of the affected Super Bowl XLV game ticket; or

(2) Onefree, transferable ticket to any future Super Bowl game of the fan’s
choice.

Def. App. at 144 According to the Plaintiffs, taleast 1,423personsaccepted one of the two
reimbursement options, leaving up to 1,501 potential class memhbera/eredelayed some of
whom were also relocate®Is.Br. at 40 (Ex. B). The NFL, on the other haed{imates thaas
many as/0% ofthe Delayed Cladsas signed releases, leaving approximately 880 potential class
members. Def. Br. at The NFL admits thdor cerification purposes this disparity estimated
class size is not materiadl. at n. 48.

In addition to the delays, the installation ainfgorary seatindpad other impacts ofans
throughout the stadium. Many fans complained that their seats had obstructedfiesvéeld
and/or the Video Replay Board. Thatureof the obstructionsvaried between affected seats
some views werblocked byrailings, support columns or advertisements, and others so far

back ina lower level that the uppendel overhang made the seat seem like it was in a cave. Pls.

2 Defendants filed a Motiorof Leave to File Supplement Regarding New Plaintiff Jason
McLear[Docket Entry # 258] on June 4, 2013. The Court DENIED this Motion at the June 6
hearing, but permitted the parties to argue about Mr. McLear at the hearing.
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App. at 2728, 3435, 40, 71, 77, 85, 91, 98, 105, 120, 125. It is undisputed that the NFL knew
that certain seats within the stadium would have obstructed viegkets for seatén Sections
321A-325A and 345A349A in the Silver Level were marked as “restricted view” and provided
by the NFLto the Cowboys in a separate “restricted view allocatiton”sale at a discounted
price of $600. Def. App. at 687. Originally, the Plaintiffs estimatedah6,204 fangxperienced
obstructed views, mludingthose who bought the 458tickets designated as “restricted vietv”.
Pls.Br. at 4244 (Ex. C).Thosemarked tickets have since been exclydeaving approximately
4,746 potential class members within an Obstructed View Class. The proposed class
representatives are Constance Young, Dean Hoffman and Robert Fortune.

The Plaintiffs contend that the NFL knew that many, if not all, of tAgs#6seats would
have restricted views. They cite to a series-pfagls dated from a time months before the Super
Bowl, between NFL officials, CowboysStadium representatives, and Seating Solutions
discussing visibility problems throughout the staditiRis. App. at 17983, 189, 2023, 207
25, 23052, 284. Within these emails are references to a sight line analydiemed by Seating
Solutions,which revealedhatmany end zone seats in the Main Concourse and Silver Level had
obstructed views of at leasbme portions fothe field. Pls.App. at 21125. However, many of
these emails clearly refer to the 1,458 seats that were eventually marked ascteestriew”.

See e.g.id. at 182, 207. The event coordinators enacted planadthesssome of the

% The tickets marked as “restricted view” were identified using computer ajedesighiine
analysis projections and architectural drawings. None of these seats wally atitalled at the
time the decision to marthemas “restricted view” was mageor at the time that the tickets
were printedPIs.Supp. App. at 77

* These emails discuss sight line obstructions to both the fielil the Video Replay Boardls.

App at 179, 2356 (discussing obstruction of scoreboard), 202 (discussing obstructiietdif

251 (discussing obstruction of both). Thenails also discussed the seats which were eventually
marked as “restricted view” and allocated to the Cowboys, however, -thail echain
participants worried that Jerry Jones would be unhappyhifré of the Cowboysallocation had
restricted viewsld. at 182, 207.
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obstuctions by putting up video monitors some sectionsld. at 23841. Some seats were
removed entirely. Def. App. at 3The NFL offeredno voluntary reimbursement programs for
fans claiming to have experiencelstructed views of the field or Video Replay Board.

All four classes seeking certification bring a breach of contract claim againstFthe N
Theproposedbstructed View Class also brings a fraudulent inducement claim against the NFL

On July 19, 2012the Court entered its Memorandum Opinion and Order granting in part
and denying in part Defendants’ Motion to Dismiss Consolidated Complaint. [Dockgt #Ent
89]. The Court held that each Super Bowl XLV ticket constituted a contract betweelrithe N
and tre original purchaser (anpurchaser'sassignees), but that there was no evidehaethe
ticket created a contract with any of the other defendants. The Court accordamgisyseid with
prejudice all breach of contract claims against defend#hty thanthe NFL. Plaintiffs filed a
Second Amended Complaiatssertingbreach of contract and fraudulent inducement claims
against the NFlonly.

1. LEGAL STANDARD FOR CLASS CERTIFICATION

Class actions are the “exception to the usual rule that litigation is conducted oy a
behalf of the individual named parties onlyCalifano v. Yamasaki442 U.S. 682, 701
(1979). Federal Rule of Civil Procedure 23 governs whether a proposedatiassithin this
limited exception:The party seeking certification bears the burden of proof” that the proposed
class meets all requiremen@astano v. Am. Tobacco C84 F.3d 734, 740 (5th Cir. 1996). To
meet this burden, the proponent must show ttatlasssatisfiesall the requirements in fact;
this is not a “mere pleading standardWVa-Mart Stores, Inc. v. Duked31 S. Ct. 2541, 2551

(2011).
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Although dstrict courts enjoy discretion to certify a class, class certification is only
appropriatef the Court is satisfiedafter conducting a rigorous analysisat the party seeking
certification has met its burden of demonstrating that (1) the proposed class athdfleur
prerequisites of a class action laid out in Rule 23(a), and (2) thatttbe B maintainable under
one of the three categories set forth in Rule 2¥hbperal Consumers Alliance, Inc. v. Serv.
Corp. Int'l, 695 F.3d 330, 345 (5th Cir. 2012n re Rodriguez695 F.3d 360, 365 (5th Cir.
2012); Maldonado v. Ochsner Clinic Found93 F.3d 521, 523 (5th Cir. 2007). Additionally,
the Court must considgeneralprerequisites to certification such as whether the proposed class
definitions are appropriate, whether the named representatives are membe&slasshand
whether they have standing. Texas Motor Freight Sys. Inc. v. Rodrigué21 U.S. 395, 403,

97 S. Ct. 1891, 1896 (1977) (“[A] class representative must be part of the class ands‘flusse
same interest and suffer the same injury” as the class membargé)Monumental Life Ins.
Co, 365 F.3d 408, 413 (5th Cir. 2004) (“Defendants contend thas ¢feembers cannot be
readily identified by way of the class definition. A precise class definitioeggessary to identify
properly ‘those entitled to relief, those bound by the judgment, and those entitled to’notice’
(citing 5JAMES W. MOORE ET AL, MOORES FEDERAL PRACTICE § 23.21[6], at 2362.2 (3d ed.
2003);Bertulli v. Indep. Ass'n of Cont'l Pilgt@42 F.3d 290, 294 (5th Cir. 2001) (“Standing is
an inherent prerequisite to the class certification inquiry.”).

When conducting thisgorous analysishe Court must be mindful of the practicalities of
trying the particular case as a class acti@geMadison v. Chalmette Refining, L.L,&37 F.3d
551, 556 (5th Cir. 2011) (“We hold that the district court abused its discretion by tailaffprd
its predominance determination the “rigorous analysis” that Rule 23 requires.... Thet dis

court did not meaningfully consider how Plaintiffs' claims would be tried. C8stang 84 F.3d
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at 740 (finding that district court erred in failing to consider hotwah on the merits would be
conducted). This necessitates an “understanding of the relevant claims, defertsesanth
substantive law presented in the case,” and “often entail[s] some overlap witleritee ohthe
plaintiff's underlying claim.” WalMart Stores,131 S. Ct. at 2552552. Nevertheless, “Rule
23 grants courts no license to engage in-fegging merits inquiries at the certification stage”
and merits questions may be considered only to the extent that they are “reledetetnining
whether the Rule 23 prerequisites for class certification are satis#edden Inc. v. Connecticut
Ret. Plans & Trust Fungd4.33 S. Ct. 1184, 1194-195 (2013).

A. Rule 23(a) - Class Action Prerequisites

i. Numerosity

Certification is only appropriate wene “the class is so numerous that joinder of all
members is impracticablePep. R. Civ. P. 23(a)(1).“A plaintiff must ordinarily demonstrate
some evidence or reasonable estimate of the number of purported class meteimbrsah v. J.
Ray McDermott & Cg Inc., 651 F.2d 1030, 1038 (5th Cir. 1981). Nevertheless, there is no
magic number at which the numerosity requirement is satisgfie@. TWL Corp, 712 F.3d 886,
894 (5th Cir. 2013); 7ACHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURES
1762 (3d ed. 2005) (identifying cases in which numerosity was satisfied with assfe® a
putative class members, but not satisfied with as many as 350). The criticay iisquaot,
therefore, whether there are a sufficient number assimembers, but whethginder is
impracticable. To make this determination, courts turn to several fartolgding “size of the
class, ease of identifying members and determining their addressiy, ddonaking service on
them if joined and their geographic dispersio@arcia v. Gloor 618 F.2d 264, 267 (5th Cir.

1980).
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ii. Commonality

There must also be “questions of law or fact common to the cléss’.R. Civ. P.
23(a)(2). To meet this burdethe classproponent must demonstratieat "all [of the class
members'lclaims can productively be litigated at onckl'D. ex rel. Stukenberg v. Perrg75
F.3d 832, 840 (5th Cir. 2012}. “does not require complete identity of legal claims among the
class members=only that they have “at least one issue whose resolutidnatfdct all or a
significant number of the putative class membe8eéwart v. Winter669 F.2d 328, 335 (5th
Cir. 1982). Dissimilarities among class members should be considered to detetmether a
common questions truly presentedWalMart Stores 131 S. Ct. at 2556. Nevertheless, the
threshold for commonality is not higlenkins v. Raymark Industrieg82 F.2d 468, 472 (5th
Cir. 1986). Even a single common question of law or ¢actsuffice. WalMart Stores 131 S.
Ct. at 2256.

iii. Typicality

“[T]he claims or defenses of the representative parties [must also bejltgptbe claims
or defenses of the classPED. R. Civ. P. 23(a)(3). The test for typicality is not extremely
rigorous and does not require that the representative’s claimsreadléo those of all members
of the classSee Forbush v. J.C. Penney C@94 F.2d 1101, 1106 (5th Cir. 1998hilips v.
Joint Legislative Comm. on Performance & Expenditure Re\6@& F.2d 1014, 1024 (5th Cir.
1981). The typicality inquiry rests “less on the relative strengths ohdéimeed and unnamed
plaintiffs’ cases than on the similarity of legal and remedial theories behiirdcthens.”
Jenking 782 F.2d at 472. “Rather, the critical inquiry is whether the class represéstelivas
have thesame essential characteristics of those of the putative class. If the disenfan a

similar course of conduct and share the same legal theory, factual differencastvdéfeat
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typicality.” James v. City of Dallagex, 254 F.3d 551, 571 (5th Cir. 2001) (citing&es WM.
MOORE ET AL, MOORES FEDERAL PRACTICE | 23.24[4] (3d ed. 2000).
iv. Adequacy

Finally, to complywith the requirements of Rule 23(a), the movant must show that “the
representative parties will fairly and adequately protect the interests défise’Fep. R. Civ. P.
23(a)(4). To meet this requiremerthe plaintiffs must be able to showaththe “class
representatives.possess a sufficient level of knowledge and understanding to be capable of
‘controlling’ or ‘prosecuting’ the litigation.Berger v. Compaq Computer Cor@57 F.3d 475,
48283 (5th Cir. 2001). Additionally, the standard for adequacy regameésquiry into [1] the
zeal and competence of the representative[s]’ counsel... [2] the willingness htydo&lihe
representative[s] to take an active role in and control the litigation to proteatténests of
absentees” and3] the existencefoany conflicts of interests between the named plaintiffs and
the class they seek to represdfeder v. Elec. Data Sys. Coypl29 F.3d 125, 130 (5th Cir.
2005). Differencesbetween the named plaintiffs and class membersot render the named
plaintiff inadequate unless those differences craateal and materiatonflicts of interest See
Mullen v. Treasure Chest Casino, LLT36 F.3d 620, 626 (5th Cir. 1999).

B. Rule 23(b)(3)

Once the class proponent has satisfiecdRike 23(a) requirements, the class may only be
maintained if it falls within one of the three categomédRule 23(b). Here, thelaintiffs seek
class certification under Rule 23(b)(3), which permits certificatioly if “the court finds that
the questions daw or fact common to class members predominate over any questions gffectin
only individual members, and that a class action is superior to other available nfethagty

and efficiently adjudicating the controversy.”
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i. Predominance

“The Rule 23b)(3) predominance inquiry tests whether proposed classes are sufficientl
cohesive to warrant adjudication by representatidmichem Products, Inc. v. Winds&?21
U.S. 591, 623 (1997). This inquiry is far more demanding than the Rule 23(a)(2) contynonali
inquiry. Funeral Consumers Allian¢&95 F.3d at 3489. “Considering whether ‘questions of
law or fact common to class members predominate’ begins, of course, withrtteneslef the
underlying cause of actionBrica P. John Fund, Inc. v. Halliburton Cdl31 S. Ct. 2179, 2184
(2011). The Court must “assess how the matter will be tried on the merits, whialis‘ent
identifying the substantive issues that will control the outcome, assessing isbies will
predominate, and then determining whetlherissues are common to the clask’te Wilborn
609 F.3d 748, 755 (5th Cir. 2010) (citidySullivan v. Countrywide Home Loans, In¢19 F.3d
732, 738 (5th Cir. 2003)). Proponents of certification are not required to show that all igsues ar
common tothe class or even that there are more common issues than not; the inquiry is
qualitative and pragmatic with an eye towastertaininghe most pivotal issues. IREWBERG
ON CLASSACTIONSS 4:51 (5th ed.).

Frequently, the courts encounter proposed classes with significant common issues, but
which necessarily require individualized considerations on damages. The Fdtit Gas held
that “differences among the members [of a class] as to the amount of dantagesdidoes not
mean that a class action wdwbe inappropriate.Bell Atlantic Corp. V. AT&T Corp.339 F.3d
294, 307 n. 17 (5th Cir. 2003). Class certification has been upheld where “virtually esey i
prior to damages [was] a common issue...[and where e]very aspect of liabille icase”
involved a common issuBertulli, 242 F.3d at 298. In such instances, the Court is permitted to

certify a class as to certain issues onlyto bifurcate the trialSeeFeDp. R. Civ. P.23(c) (“When
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appropriate, an action may be brought or maintained #ssa action with respect to particular
issues.”);Mullen, 185 F.3d 620 (upholding certification with bifurcated trial plan with first phase
to adjudicate common issues of liability in aggregate and with second phase to comsist of
trials on causation, contributory negligence and damagdsgvertheless, partial class
certification may not be appropriatéhere damages must be calculated independently for each
class membewithout reference to a common formul&ee e.g.Steering Committee v. Exxon
Mobil Corp.,, 461 F.3d 598, 602 (5th Cir. 2006) (“[W]here individual damages cannot be
determined by reference to a mathematical or formulaic calculation, the damagesmesg
predominate over any common issues shared by the cl&sll’Atlantic Corp, 339 F.3d at 307
(“[W]here the issue of damages ‘does not lend itself to ... mechanicalataoulbut requires
“separate minitrial[s]’ of an overwhelmingly large number of individual claims,’ the need to

calculate individual damages will defeat predominance.”).

® The First, Second, Third, and Sixth Circuits have held that a class may fieccsdliely on the
basis of common liability, with individualized damages determinations to be left togseinse
proceedingsSee e.g., In re New Motor Vehicles Canadian Export Antitrust Litigabida F.3d

6, 28 (1st Cir. 2008) ("[T]he class action can be limited to the question of liabiliyndea
damages for later individualized determinationslt);re Visa Check/MasterMoney Antitrust
Litigation, 280 F.3d 124, 141 (2d Cir. 2000hiang v. Venemar885 F.3d 256, 273 (3d Cir.
2004) (™If for any reason the district court were to conclude that there wouldobkems
involved in proving damages which would outweigh the advantages of class certification, i
should give appropriate consideration to certification of a class limited to teendation of
liability.™) (internal citations omitted)Olden v. LaFarge Corp 383 F.3d 495, 509 (6th Cir.
2004) ("As the district court properly noted, it can bifurcate the issue of liabibty the issue

of damages, and if liability is found, the issue of damages can be decidespbgial master or

by another method."). The Second Circuit, in the cask o0& Visa Checkprovides a list of
possible management tools for district courts to address individualized damagassthan a
class action, including: “(1) bifurcating liability and damage trials with the samnbfferent
juries; (2) appointing a magjrate judge or special master to preside over individual damages
proceedings; (3) decertifying the class after the liability trial and prayidiotice to class
members concerning how they may proceed to prove damages; (4) creating sybmia$ges
altering or amending the clasdri re Visa Check280 F.3d at 141.
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il. Superiority

Finally, before certifying a class, the Court must conclude that a ‘atdes is superior
to other available methods for fairly and efficiently adjudicating thercoetsy.” FED. R.Civ. P.
23(b)(3). To accomplish thishe Court must compare and “assess the relative advantages of
alternative procedures for handling the total controversyfe TWL Corp, 712 F.3d at 896
(quoting FED. R. Civ. P 23(b)(3) Advisory Committee’s Note to 1966 Amendment). Superiority
analysis isfactspecific and varies depending on the circumstances of eachldaséAA
WRIGHT, MILLER, & KANE, FEDERAL PRACTICE & PROCEDURES 1783, at 322 (3d ed. 2005).

Among the factors for the Court to consider are “(A) the class membergestsan
individually controlling the prosecution or defense of separate actions; (B) the exdemdtare
of any litigation concerning the controversy already begun by or agaisstrolembers; (C) the
desirability or undesirability of concentrating the litigation of the claims in #mecplar forum;
and (D) the likely difficulties in managing a class actiofeb. R. Civ. P. 23(b)(3); Amchem
Products, Inc 521 U.S. a615-616 (“Rule 23(b)(3) includes a nonexhaustive list of factors
pertinent to a court's ‘close look’ at the predominance and superiority ciiteria”

[11. ANALYSIS

Plaintiffs seek certification ofour classes of Super Bowl XLV ticketholders who
experienced problems on the day of the game. When class certification is sougiodtijole
subclasses, each individual subclass is treated as its own class and mtis¢ meegtirements of
Rule 23.SeeFeD. R.Civ. P.23(c)(5).

A. Displaced Class

ThePlaintiffs define he Displaced Clasas consisting “of all persons who paid for and/or

acquired tickets to Super Bowl XLV and welenied seats to the game.” Hkeply Br. at 17.
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Turning first to the requirements of Rule 23(a), the Court findsRlaattiffs have failed
to show that the propos&isplaced Classatisfies the numerosity requiremehaking account
of those who acceptetthie NFL’s voluntary reimbursement prograand furnished releasesa
maximum of 40 potential class members remain. Plaintiffs ask the Court, in evaluating
numerosity,to consider the total number alass members at the tim& their original
Complaint,as opposed to those now remaining at the certification,diagausehe cerification
inquiry relates back to the time siit. Sandoz v. Cingular Wireless L1653 F.3d 913, 9201
(5th Cir. 2008). The Court agrees that such an approach is appropriate fomgesssues of
standing and mootness in a class action context, but this Court cannot concluSianthaz
relates Rule 2@&) inquiries back to the date of ti@@mplaint. To imporsuch ameaning would
contravene the proponent’s burden to establish thaRthe 23(a) requirements are nagtthe
time when certification isbeing considered; this burden is higher than a “mere pleading
standard.”WakMart Stores 131 S. Ct. aR551. The Court thus restricts tpeoposedclass
definition to only those ticketholders who have not settled or otherwise resolved!tieis
againstthe NFL Richardson v. Byrd709 F.2d 1016, 1019 (5th Cir. 1983) (“The district judge
must define, redefine, subclass, and decertify as appropriate in response ¢tgtésspmpn of the
case from assertion to facts.”)

Even withthis restricted classcomprised of at most forty persori¥aintiffs argue that
they have established numerosity because other classes have been cédhifesimilar number
of plaintiffs. See e.g.Jones v. Diamond519 F.2d 1090, 1100 n.18 (5th Cir. 1975) (finding
numerosity satisfied by class of 48 members). Other than pointing to the numbers alone,
Plaintiffs have not presented any evidence relevant to the fundamental inquirynderjoi

impracticable? While there is no minimum number of class members necessatifyt@ctass
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the Court is unconvinced that it would not be possible totfmsedisplacedicketholderswho
are not parties already and who number, at mostidtiffs also ask the Court to consider the
geographic diversity of the remaining partibaf they produced nevidence to show that there
is significant geographic diversity among proposed class members orhthatdiversity
effectively precludes joindegSeeWalMart Stores, Inc131 S. Ct. at 2551.

Even if the proposed Displaced Class met the Rule 23(a) requirements, the Court cannot
certify the class under Rule 23(b)(3). To succeed on a breach of contract claim exeketaiv,
a plaintiff must show “(1) the existence of a valid contract; (2) performance nbatites
performance by plaintiff(3) beach of the contract by defendant; and (4) damage resulting to the
plaintiff from the breach.Stewart v. Sanmina Texas, L.B56 S.W.3d 198, 214 (Tex. App.
Dallas 2005, no pet.Yhe NFL admits that it breached the contract formed by the ticken wh
did not provide a seat to tltsplacedticketholdes. Pls. App. at 493; Hr'g Tr. 10:136. Only
one legal questioas toliability remains: whether the ticket terms require the NiALy to refund
to displaced ticketholders the face value of the ticket or whether such fans deel émtihe full
range of damages generally permitted urodetract lawHr’'g Tr. 10:1811:1.This is a question

common to all Displaced Class memb&r®nly one question fofact remains: damages.

® Resolution of this issue through individual trials will not necessarily pose s@mifburdens
on Plaintiffs orthe judiciary. Noamutual, offensive collateral estoppel wlikely enableother
individuals, not joinedin this action, to argue for the benefit afruling against the NFL.
Parklane Hosiery Co., Inc. v. Shord39 U.S. 322, 329 (1979) (Offensive use of collateral
estoppel whrea “plaintiff is seeking to estop a defendant froghtigating the issues which the
defendant previously litigated and lost against another plaintiff’Pdrklane the Court held
that “trial courts [have] broad discretion to determine when [offensive ceallastoppel] should
be applied.”ld. at 331. The Court noted that among the factors for the court to consider are the
ease of joining all plaintiffs in one action and prejudice to the defendant. Thipressmts an
ideal candidate for the use of the doctrine: although joinder is not impossibléegtie
implications of the ticket language ap@gually to all ticketstherefore, the NFL'’s interests are
identical visa-vis all ticketholders. In other words, the NFL'’s interests in defending itselisn t
issue will not vary based amparticular plaintiff. If the NFL were to lose on this issue, it would
not be unfair to holdt to that rulirg as to subsequent plaintiffs.
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However, gven that patrosincurred vastly different expenses to attend the Super Bowl, there is
no formula to adjudicate damages a classvide basis Instead, damages must be resolved
individually, with each of the remaining class members presenting evidantestimony to
supporttheir claimed expenses. If the Court were to certify the class, the trial on the merits
would devolve into 40 minirials solely to determine damagek is, therefore,clear that
individual damages issues predominate overotieeremaining commortegal issue.O'Sullivan
v. Countrywide Home Loans, In819 F.3d 732, 7445 (5th Cir. 2003)“Where the plaintiffs’
damage claims ‘focus almost entirely on facts and issues specific to intBvidtteer tlan the
class as a whole,” the potential exists that the class action may ‘degenepatetioe into
multiple lawsuits separately tried,” In such cases, class certificatiomppriopriate.”) (internal
citations omitted).

The Court finds that the plaiffs have failed to meet their burden to show that “the class
IS so numerous that joinder of all members is impracticable” as required Rulge23(a)(1)and
that Rule 23(b)(3)’s requirement that common issues predominate over individualhasusot
been metAccordingly, the CouDENIES the Motion for Class Certification as to the Displaced
Class. The Court finds it unnecessary to consider wheth®isipdaced Class satisfies the other
requirements of Rule 23, the arguments raised by the NFL contesting the st@mbétwo of
the named class representatives within the proposed class, or issues of stahdingtaess.

B. Delayed Class

Plaintiffs moved for certification of a Delayed/Relocated Class comprised of addelay
Class with a Relocated SubcldsBlaintiffs seek certification of the Delayed Class under the

following definition: “All persons who were delayed in gaining accessdwo Heatdecause the

" The initial “Relocated Subclass” brought a breach of contract claim based on tiakst ajud
not delays. The Court finds it appropriate to treat this group as its ownS4gsmfraPart 111.C.
In this section the Court only addresses the claims brought by the Delaysd Clas
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seats were not ready by the time the gates of Cowboys Stadium opened at 1:00 p.m.daygame
as promised on the tickets. This subclass consists of all persons who paid for amaifedac
tickets to Super Bowl XLV for [seats in Sections 205A, 215A, 230A, 240A, 426A, 427A, 428A
and 429A- all rows and all seats; Section 425Row 11, Seats 233; Rows 1218, Seats 22

31; Rows 1982, Row 33, Seats 236; Section 430A, Row 11, Seatsl2; Rows 1218; Rows
19-33.]" PIs. Br. at 13.

Although all tiketholders in these sections were delayed, there are two different
explanations for the delayallegedlyexperienced by class members. Socte@m theywere
denied access to the stadium when they wished to enter because their seats rngacky nbtit
othes were delayed getting to their seats, after admission to the stadium,ebdeausad to
obtain tickets for and move to replacement seats. As these causes of delayiacargly
different, the Court finds it necessary to treat the two classes separatalycandingly splits the
analysis of this class into two subclasses: an Entry Delayed SubathasRetocation Delayed
Subclass.

The Entry Delayed Subclass inclgdmnly those class members who were delayed as a
result of being initially denied entrance to the stadium. In response to conceérttsshadass
definition would include ticketholders who intentionally sought to enter the stachaten |
Plaintiffs agreed to amend the class definition to include only those people who mresente
ticket for entry into the stadium before 3:44 p.m. Hr'g Tr. 722 This proposed class thus
includes ticketholders in the designated sections, who were delayed getting sed#telue to
delay inentering the stadium, but who attempted to enter by 3:43 p.mR&leeation Delayed

Subclasdncludesonly those members who were delayed due to securing replacement seating.
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Persons who experienced both entrance and relocation delays will be memberspobbatkd
classes.

As with the Displaced Class, the Court will read in an exclusion of all persons who
accepted a voluntary reimbursement offer from the NFL or who have otherwabecdetheir
claims against Defendants. The sole class representative of the Entred8laydass is
Constance Young. The class representatives for the Relocation D8alpédass are Rebecca
Burgwin and Jason McLear.

I. Rule 23(a) Prerequisites

The Defendants do not challenge either the Entry Delayed Subclass or dicatigel
Delayed Subclass on numerosity, commonality or typicality. Fed. R. Civ. P. 23@)(The
Court agrees that these prerequisites to certification are met for this mtoglass. The
Defendants do, however, challenge the adequacy of the named class representatives and
Plaintiffs’ counsel under Rule 23(a)(4). Adequacy may not be presiBeeger, 257 F.3d at 481
(“Adequacy [under Rule 23] is for the plaintiffs to demonstrate; it is not up to defisnta
disprove the presumption of adequacy.”). After reviewing the evidence of the proposed named
representatives’ involvement in the case thus tae Court is satisfied that the named
representatives possess the knowledge and ability to control and prosecutsethicheaCourt
recognizes that little has been required of the named representatives uppoirthidut the
Court finds their willingess to travel to depositions, answer interrogatories and produce
documents, and the balance of Plaintiffs’ proof, demonstrates that they are adegeatRule
23(a)(4).SeePlIs.Reply App. at 2597. Further, the Court concludes that there are no ctnflic

of interest between the named representaitarel the potential class members. As for class
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counsel, the Court concludes that they are qualified, experienced and quite able to ¢tosduct t
litigation. Thus, Rule 23(a)’s requirements are met for tlascl
il. Rule 23(b)(3) Requirements

To address predominance and superiority, the Court must evaluate the common issues
within the framework of the Plaintiffs’ breach of contract claims. To prevail oneachrof
contract claim under Texas law, a plaintiff must show “(1) the existence ofdaceaitract; (2)
performance or tentative performance by plaintiff; (3) beach of the conyraetféndant; and (4)
damage resulting to the plaintiff from the breachtéwart v. Sanmina Texas, L.P56 S.W.3d
198, 214 (Tex. App.—Dallas 2005, no pet.).

a. Entry Delayed Subclass

The first two elements of the Entry Delayed Subclass’s breach of cociieos are met.
There is no dispute that the Super Bowl ticket was a contract between the NHie druket
purchaserAs the language on the ticket is standard and applies equally to all tickethtieer
meaning and obligations under the ticket are common to all potential class mgrakierslarly
the issue of whether the ticket created an obligation on the NFL to open the stadaiat 20
p.m., and whether the ticket guaranteed access to any or alme field activities and
entertainment. By limiting the class to those ticketholders who attempted to enter itn@ $uatd
were denied entry, the second element of contract performance bhaithantis likely to be
globally satisfied by that class definition.

This class essentially has two breaches of contract claims. First, the Enayedel
Subclasglaims a breach because the NFL did not open the stadium gates at 1:00 p.m. As a result
of this delayed entry, they claim a second breach, that they were deniesl tacitesr seats for

part or all of the prggame experience, and for some patrons, portions of the game itself. Some
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facts and issues relating tbet first breach will be common to all class members. Plaintiffs
propose that by delaying entry to the stadium, the NFL committ@erase breach, thus
alleviating the need to consider the extent of the delay experienced by angmudrtiie class;

if Plaintiffs’ argument prevails, the effect would be the same for all class eremé breach
would be established and they would move forward by proving their dafatgesever, if the
delay was not @er sebreach, a jury would need to determine if the delag merely a non
actionable inconvenience, a partial breach of the contract's terms, or a mateaue. brhe
degree of breach is critical for calculating allowable damages.

Under Texas law, if a contracting party materially breaches a contract, theeaching
party is no longer obligated to perform and may seek damages as if the entiret ¢@utrbeen
breachedHernandez v. Gulf Grp. Lloyd875 S.W.2d 691, 692 (Tex. 1994llied Capital
Partners, LP v. Proceed Technical Res., 343 S.W.3d 460, 465 (Tex. AppDallas 2010)
Whether a breach is material depends on many factors, including the extdntlothe non
breaching party would be deprived of the benefit he could have reasonablyaaetidrom full
performance; the less the nbreachingparty is deprived of the expected benefit under the
contract, the less material the breddbrnandez975 S.W.2d at 693. The fundamental question
of materiality in this case is whether, by delaying admission to the stadium, thierbikdhed its
contractwith ticketholders such that they would no longer have even been obligated to actually
attend the game to receive damayéisthe breach were partial, however, damages would be

limited to those attributable to the breaching conduct. If the duration odldlay alters the

8 At this time, the Court may not resolve the merits of Plaintiff's argument thatsthiper se
breach. The Court must consider class certification as if the alleged bresgber seand as if

it were not.

® This is largely a hypotheticidsue,as there is no evidence that any class members actually left
the SupeBowl as a result of the delayor the alleged breach to be materihintiffs need not
show that they actually left; they only have to show that the breach was sowveffemshe
intention of the contract that they could have left without forfeiting their rigbitmages.
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existence or extent of the breach, the point at which the delay transformanfinnoavenience
to a partial breach to a material breach could also be determined using commoreavidean
data collected by ticket takers at the Supew!. This data, in the aggregate, shows the duration
of stadium entry delays for all class members; using this data, a common jurydeteriahine
whether the delay was a breach at all and could then isolate the point atlveéhddiay was so
long that t rendered the NFL’s conduct a material breach of the corfract.

As for the second breach of contract, that class members were denied adoasséats
for part or all of the prgame activities, and for some patrons, portions of the game itself, th
breach cannot be provevith common evidence. Although scan data showing actual entry time
for each patron will be helpful, individual fact questions must be resolved. These include
whether the ticketholder missed any -geeme activity and if so, what, and whether other
independent factors caused additional delays before they reached thdiresgeatsting the gift
shop, concession stasr restrooms, before finding their seats catempting to enter the
stadium). Such individualinquiries are recessary to determine whether the NFL caused
individual class members to miss activities as a result of the entrance, dalaybether
individual decisions outside of the NFL’s control were the cause.

Further, the calculations of damages that resulteh flelayed entry to the stadium as
well and from delayed access to seats will require consideration of indivatitatd other than
the times when tickets were scanygatch as which activities were missed and for how long, and

in cases of material breach, expenses to attend the game.

19 Conceivably, a jury could determine, for example, that an initial scar3@p3m. with actual
entry at 3:43 p.m. was not a breach atwljle attempted entry at 2:30.m.with admission at
3:43 p.m. was a partial breaahhile attempted entry at 1:05 p.m. with actual admission at 3:43
p.m.was a material breach.
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To recover damages, each class member would need to present evidence amytestim
establish the costs incurred to attend the Super Bowl, which would then need to beedmside
light of that person’s particular expera@nto calculate any loss or damage actually sustained as
a result of losing the “benefdf-the-bargain”Sharifi v. Steen Auto., LLG70 S.W.3d 126, 147
(Tex. App—Dallas 2012, no pet.)SAVA gumarska in kemijska industria d.d. v. Advanced
Polymer Sci.Inc., 128 S.W.3d 304, 317 n. 6 (Tex. AppDallas 2004, no pet.) (explaining that
the benefiof-thebargain measure of damages seeks to restore injured party to economic
position it would have been in had contract been perfornes@djuating the award thavill put a
plaintiff in the same position as if the contract had been performed is espddifailyit where
the purpose of the contract is to provide something of intangible value, such as entattainm
Texas lawpermits recovery of monetary losses associated with a breach of contract; parties
generallycannot recover fanconveniencer other noAmonetary injurySee Dean v. Dea@21
F.2d 279, 281 (5th Cir. 1987) (recognizing that Texas courts generally do not recogniae ment
anguish damages for breach of contraeyjti-Moto Corp. v. ITT Commercial Fin. CorB06
S.W.2d 560, 569 (Tex. App. 1990) (holding that to recover casaierydamagesn breach of
contract caseplaintiff must prove that he suffered some pecuniary joss¢ Kelly v. Dent
Theaters 21 S.W.2d 592, 594 (Tex. Civ. App. 192@miting breach of contract damages to
amount paid for ticket when ticketholder removed from theatmehpare La. Civ. Code Ann.
art. 1998 (Louisiana allows for recovery nbnpecuniary damages for breach of contracts
intended to gratify a nepecuniary interestNevertheless, the Texas Supreme Court indicated in
MBM Fin. Corp. v. Woodlands Operating Co., L..P92 S.W.3d 660, 664 (Tex. 2009), that a
plaintiff may claim damages for something intangible like “wasted time” so long aaih&fp

can provide evidence supporting a monetary value for that loss. To the extenytiaddss
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members may claim such damages, any value would be inherently personal and gquitdd re
individualized inquiries. Caution would be needed to insure that any such damages ctampensa
an actual loss and are not merely a veiled punitive damage &aeshred, Inc. v. Martinez

365 S.W.3d 655, 659 (Tex. 2012) (holding that Texas law does not support punitive damages for
breach of contract).

Here, damages associated with the alleged breaches may be recoverable, although
nominal. MBM Fin. Corp 292 S.W.3dat 664 (recognizing that Texas allows nominal damage
awards for breach of contrasthere no economic damages are shoviAor example, Entry
Delayed Subclass members may have waited two hours to be admitted to the stetium a
presenting their tickets, bstill have made it to their seats without missing any portion of the
game or prggame activities. Such ticketholders may have parked in a more expensive lot, or
driven instead of taking a bus, in order to get to the stadium by 1:00 p.m. If the juryideserm
that the length of delay was a partial breach of contract, but not a material rezseh,
ticketholders’only damages might be the difference between bus fare and gas or the price of
parking in the more expensive lot versus a cheaper lot. If, oottiee hand, the jury concludes
that the delay was a material breatioseticketholders may be entitled to collect damages as if
the NFL had broken the entire contract, which might include all expenses incurréshtbthe
game.

In addition to the damage inquiries, which are unique to every class member,réhere a
also individualized liability questions for certain members of the Entryyedl&ubclass who
were allegedly required to wait in a fenaadarea for several hours, without access to bathsoom
or drinking fountains.Pls. Reply App. at 71; Hr'g Tr. 93:184:16. The Plaintiffs, when

compiling the scan data, assumed that all tickets withestar times belonged to people who
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were instructed to wait in these areas uihily were let in en massBls.Reply Br. at 5, n. 7.
Given that these class members were not just denied admission to the stadiugretheidany
breach associated with their delay may very well be different from thesenotimebers of the
Delayed Class, and would need to deddressed separbte The proposed Entry Delayed
Subdass representative, Constance Young, was not part of this group and canrsantejse
unique interests. Pls. App. at 19 (affidavit of Constance Young)

In deciding whichissuespredominate, the Courtonducts a qualitative, and not a
guantitative, analysis. RIEWBERG ON CLASS ACTIONS 8§ 4:51 (5th ed.). Given that damage
calculations will require the most intense and complex inquiries, the Court findssthe of
damages predominates over the common issues surrounding contract interpretati@aemnd br
Further, #&hough there are some common questions that are relatively straightforward,
individual issues regarding additional causes and duration of delay threaten tm @ammon
guestions of liabily. In this sense, this case is distinguishable from other cases where
certification occurred despite individual damages iss&Gee e.g.Bertulli, 242 F.3d at 298
(upholding certification where every aspect of liability involved a common issudlen, 185
F.3d 620 (upholding certification in mass tort case where common issues ofyliamslie
complex).

This case is more akin ®teering CommitteandBell Atlantic.In Steering Committee
the Fifth Circuit found class certification inappropriate, because damaggatialcs could not
be determined mechanically for plaintiffs who experienced smoke exposureféoemtifperiods
of time, at different magnitudes of exposure, and who suffdiéerent alleged symptoms.
Plaintiffs in theEntry Delayed Subdass experienced different delay lengths, some may have

experienced the delay in substantially worse conditions than did others, and bEmmé@murred

Page26 of 39



different expenses for attending the Super Bowl. That the length of delay, and thenattenda
assessments of materiality associated with that length of delay, may be detetimmmegh
electronic scan records does not alter the need for or complexity of individualgeam
calculations.

In Bel Atlantic, the Fifth Circuit held “that where the issue of damages ‘does not lend
itself to ... mechanical calculation, but requires “separate-tnal[s]’ of an overwhelmingly
large number of individual claims,” the need to calculate individual dasnagk defeat
predominance.” 339 F.3d at 307 (internal citations omitted)BdHl, the proposed damages
formula was rejected for its inability to calculate actual damages suffdexd, the Plaintiffs
have not proposed a true formula, but instead sugdjesting a jury to approve categories of
recoverable damages for this breach (i.e. transportation, ticket cost, etc.pacticeprthis
proposal would require the jury to hear the class representative’s claims ae dased on her
case, that to makall members of the class whole, they would award damages equal to, for
example, the face value of an individual's ticket plus all transportation expdngesot the
actual price paid for the ticket or food and lodging expenses. Once the chassojaed
“approved categories” of damages, the Plaintiffs argue that individual wiassbers could
proceed to prove damages that fell within these categories.

The Court is skeptical that a clasgde approval or disapproval of certaiategories of
damages would accurately compensate class members for their losses. akdmtome person
whole may not make others whole. There is a serious riskdikapproving categories of
damages allowable for class members could result in wowhepensation for actual dages
suffered. While such an approach, to the extent that it accurately reflecteéduatidamages,

might reduce the length of individual trials by eliminating the ability of class merndergsue
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reimbursement of certain expenses, rtirgls for everyclass member will still be necessary to
determine an individual's damages. If this case were partially certigading individualized
damage inquiries to later adjudications before a special master or indjudes)] or if the Court
resolved the common issues and held #trinis on damages, the problem is still the same: proof
of damages will be required for every class member. Formulaic calculdbamst exist, except
potentially to limit, accurately or not, class members to damage categories.

The Courtthus cannotonclude that a class action is superior to other available methods
for adjudicating the controversy. The Court finds that the burdens and costmtasisacth
proceeding as a class action outweigh potential benefits. The damagerguevill be more
complex than any questions of contract interpretation or common liability, and anialjudic
economy achieved by class resolution will be minimal. Class counsel for thedijirmommon
issues would need to be compensated, yet indivichéghbers may need attorneys to assist in
proving damages. Members who have documented expenses may not require assistance of
counsel, but those who need to provide testimony to prove their expenses may be unable to do so
on their own. The potential need farultiple sets of counsel makes compensation to class
counsel a highly complex matter. This would be further complicated if class tsusseeded
on all common elements, but individual counsel could not obtain an award for damages. Given
that multiple sés of attorneys may seek payment from the eventual awards, pursuing these
claims through a class action may significantly reduce the damage dawelass membet

The Court finds that the common issues do not predominate and the class action is not a
superior method for adjudicating the issues this subclass. Thus, the CoWENIES the

Motion for Class Certification as to tisntry DelayedSubdass.
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b. Relocation Delayed Subclass

The Relocation Delayed Subclass inckidieketholdersvho were delayed as a result of
being relocated to another seat within the stadium. These ticketholders had iggaddyor
located in Sections 205A, 215A, 230A and24—all rows and all seats. Plapp. at 526. These
claimants were able to enter thedsten when the gates were generally opened at 2:20 p.m., but
when they arrived at their sections, were instructed to go to Gate F, the eméleittion center
outside of the stadium, to pick up replacement tickdtsat 62; PIsSupp. App. at 5; Def. Apat
2.

The Relocation Delayed Subclass claims that the process of obtaining and finding
replacement seats caused delays and in allowing such delays, thdeNiedthem access to
their seats for part or all of the pgame experience, and for some patrgastions of the game
itself, thereby breaching the contract created by the tickstsvith the Entry Delayed Subclass,
the existence of a contract and tentative performance by the plaintiff are ureshntest

Here, individualized questions clearly predominate over the questions common to the
class. The sole common questions involve the NFL’s obligation to provide ticketholiders w
access to prgame festivities and field activities under the form ticket's terms. However, the
other questions involving breach and damages can be resolved by common evidence. As with
delays entering the field, the length of delay experienced in obtairengplacement seats may
be relevant to materiality. However, scan data will not facilitate the resolutidhisofssue.
Although the NFL’s scan data will indicate when each ticketholder first enteeestadium, and
when the replacement tickets were scanned for entry, without a manifest imngdiadtich
original seats were exchanged for which replacement seats, the aslelagdime cannot be

calculated without obtaining evidence from individual class members regardingatbesets of
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seats. Therefore, the point at which the delay itself became a breach and foethmint at
which that breach became material, canretbtermined using common evidence and must be
measured for each class member individually.

If the existence of a breach does not depend on the length of delay, but on the activities
missed a result of the delay, this will present only individual questgsuch awhether the
ticketholder missed any pgame activity and if so, what, and whether other independent factors
caused additional delaymefore they reached their seats. As with the second breach of contract
claim brought by the Entry Delayed Sudsd, sch individual inquiries are necessary to
determine whether the NFL caudedlocation Delayed Subclasgeembers to miss activities as a
result of therelocationdelays or whether individual decisions outside of the NFL’s control were
the cause.

Findly, as discussed above with regard to the Entry Delayed Subclass, damdge
require individual inquiries because each patron incurred different expenses tolstgade.

Other than claswide approval of damage categories, which the Court findscfalls, there is
not a formula for calculating damages.

The Relocation Delayed Subclass has not established that common issues predominate
therefore the Court DENIES the Motion for Certification as to the Relocaticaay&@ISubclass.

As both subclasses within the proposed Delayed Class do not meet the predominance
requirement under Rule 23(b)(3), the Court DENIES the Motion for Class Caiofi as to the
Delayed Class in its entirety.

C. Relocated Class

Plaintiffs seekcertification of a Relocated l&s with the following definition: “All

persons who were relocated from their assigned seat as listed on tletitdiokher seats in the
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stadium of a lesser quality (i.e. higher row and/or lesser lyayl This Subclass consists of all
persons who paid for/and or acquired tickets to Super Bowl XLV for one of the followitsy sea
within Cowboys Stadium: Sections 205A, 215A, 230A, and 24@A rows and all seats.” PIs.
Br. at 13.

Before the Court can evaluate a proposed class under Rule 23, itansster whether
the classmembershigs ascertainable under the proposed definitimin v. Nat'l| Sec. Fire &
Cas. Co, 501 F.3d 443, 445 (5th Cir. 2007) (“The existence of an ascertainable class of persons
to be represented by the proposed class reptasve is an implied prerequisite of Federal Rule
of Civil Procedure 23.”)It is elementary that in order to maintain a class action, the class
sought to be represented must be adequately defined and clearly ascertdedbriemaecker v.
Short 433 F.2d 733, 734 (5th Cir. 1970) (finding class made up of “residents of this State active
in the ‘peace movement” too vague); Although vague and subjective elements within the
definition may render a class unascertainable, the Fifth Cilast explicitly rgected the
argument that socalled “fail-safe class’may not be certifiedSee Mullen 186 F.3d 620;
Forbush 994 F.2d 1101. A “faibafe class’class is oné'whose membership can only be
ascertained by a determination of the merits of the case bdbauskass is defined in terms of
the ultimate question of liability.... ‘[T]he class definition precludes the poggibflan adverse
judgment against class members; the class members wither are not in the class.Stated
otherwise, the class deition is framed as a legal conclusionti’ re Rodriguez695 F.3d 360,
369-70 (5th Cir. 2012) (internal citations omitted).

By limiting class membership to those who received replacement seats ddr “less
guality”, the plaintiffs have introduced a subjective element to the classtidefinThe Court

must now determine whether this requirement for class membership createssaipler “fail-
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safe” class or renders the proposed class unascertainable. The Court findsethat & class
member received a “lesser quality” sgaesto both questions of liability and damages, but that
it is not so vague that potential class memlages unascertainable. As a “fadife” classthis
definition is sufficient on its face to move on to the Rule 23 inqiNeyverthelessthe subjective
element poses significant impediments to certificatinoder Rule 23.

The Court is satisfied that the Rebted Classeetsthe requirements of Rule 23(dut
finds that it does noimeet thecriteria for certification under Rule 23(b)(3).For the breach of
contract claim brought by the Relocated Class members, the existence of a comtract an
performance by the neloreaching party are not in dispute.

The Plaintiffs argue that the issue of liability is also uncontested becaaibeg‘tto
provide the specific assigned seat (irrespective of qualgya breach of contract. PIBr. at28
n. 12.The NFL, however, desnot concede liability and argsiéhat, like damages, ascertaining
liability will require individualized inquirie$or two reaons.First, the NFL cannot be liable if
the replacement seatas equivalentto or better than the original seat. Given that the class
definition limits class members to those who received “lesser quality” seatgotht is moot;
none of the proposedads members will have equivalent or better s@#is.issue then becomes

subsumed into the damages inquiry discussddw. Second, the NFL argues that it could only

X The Court does find that all four prongs of Rule 23(a) are met. Although it is unclear how
many of the remaining Delayed/Relocated Class members would fall into eloeaked
Subclass, the Court can safely presume that the number is sufficiently higtkeojoimaler
impracticable.Fep. R. Civ P.23(a)(1). There are also questions common to the class, such as
whether the NFL had an obligation to provide relocation ssfaexqual or higher quality and
whether the failure to provide such seats was a breach of comiEactkR. Civ. P. 23(a)(2).
Typicality exists even though the degree to which the class representatplesement seats
were of lesser quality may diffeigsificantly from unnamed members, because the claims of all
class members are based on the same “legal and remedial theories” and “have the saale essenti
characteristics.”Jenkins 782 F.2d at 472James 254 F.3d at 571Finally, the named class
represatatives are adequate for the same reasons as apply to the named repesséntahe
Delayed Clasg-eD. R.Civ. P. 23(a)(4).
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be liable to fans who specifically chose their original seats. Many fans purciessdithout
knowing their exact location within the stadium; therefore, according to the thete fans
would not have expected to receive the original seatr@odation is not a breach of contract.
The Court agrees that if the class membanial choiceis relevant to liability, this will
necessarily require individualized inquiries. The thought process and knowle@gelotlass
member prior to attending the game cannot be adjudicatezbmigidering a representative’s
circumstancesHowever, even if the Plaintiffs succeed in showing that the NFL breached the
ticket terms by relocating any ticketholder, the individualized issue of damsigés
predominates.

As is true forboth theEntry Delayed Subclass and the Relocation Delayed Supclass
damages would need to be calculated individually for &lbcatedClass memberNot only
does the need to calculate damages for each individual make class adjudicationcahpbartti
each putative class member will first need to show limtreplacement seat was of “lesser
quality”. This inquiry cannot be accomplished on a clagie basis because evergeat is
unique. Certainly somecommon factorcould be used to determine whether the seat was of
“lesser quality; such as row number and yard line positibat there is ndogical formula to
determineat what point thedifferences render the new sedt inferior quality Nor have
Plaintiffs providedsuch a formuld? For example, if Ticketholder A’s original seat was located

at the 30 yard line in row 60 am@rreplacement seat was at the 50 yard line, but in row &5,

12 plaintiffs argue that a formula is unnecessary because NFL Senior Vice Pre$ieents,
Frank Supovitz, admitted thatseat with a higher row number or lesser yard line is a worse seat.
Hrg Tr. 91:1892:15. Mr. Supovitz is responsible for planning and managing all NFL events
without a home teanPls. Supp. App. at 11. The Court finds that this was not a formula for
detegmining which seats were of lesser quality, buteference taertain factors that the NFL
considers in evaluating whether one seat is of a higher quality than aRish8upp. App. at 51
(deposition of Mr. Supovitz in which he agrees that level oste and face value of the ticket
arefactorsfor determining relative qualitysuchstatementslo notestablishthat any seat with a
higher row number or lesser yard lingoer seof lesser quality.
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unclear how to objectively determiméhether the replacement seat was of “lesser quality”. Even
if a jury could make such a determination, when faced with Ticketholder B, whose origatal s
was located at the 50 yard line in row 60 and was relocated to the 30 yard how #O,
knowing aboutTicketholder A provides no guidance for examining thiatne quality of
Ticketholder Bs original and replacemeseats Furthermore, because the NFL did not create a
manifest showing whichickets were exchanged for whigleplacement seats, comparisons
cannot be achieved by using common evidersery potetial class member would need to
prove the location ohis original seat and the replacement desfiore “lesser quality” can be
analyzed Therefore, itwould be impossible to provide a jury with all the necessary information
to determine whethemng giventicketholder received a “lesser quality” replacement seat without
evidence fromthat person.Once this fronend membership inquiry was resolved, every class
member would need to present his individualized damages. Depending on the resolution of the
contested liability questions, this may require a determinatiothe relative values of the
original and replacement seats irrespective of face value, the expenses incurteddtahat
game, andpre-game expectations abouseat quality All of these qestions will require
individualized proof and could not lbketerminecbn a class wide basis.

With both a frordend inquiry todetermine membershim the class-i.e., those who
receivedinferior seats—and a backend inquiry to calculate personal damages, the individual
issues predominate over the common issues of contract interpretation.

The Court, accordinglyDENIES the Motion for Class Certification as to the Relocated

Class.
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D. Obstructed View Class
Finally, Plaintiffs seek certification of an Obstructed View Class with the vialig
definition: “all persons who paid for and/or acquired tickets to Super Bowl XL¥ faat within
Cowboys Stadium [which had a restricted view of the field or Video Replay Board]...lerse w
ticket did not disclose an obstructed view.” Bs. at 13. These plaintiffs bringaimsboth for
breach of contract andaudulent inducement by omissidals. Consol. Second Am. Compl. |
6.1-7.9 [Docket Entry # 182].
I. Rule 23(a) Prerequisites
Defendants objeabnly to the adequacyf the proposed class representativesier Rule
23(a)(4) for the same reasorisey object tothe adequacy of th®elayed Classepresentatives
The Court findghese objections unfounded, for the same reaisoagcted these objections as
to the Delayed ClassThe proposed Obstructed View Class meets the prerequisites for
certification under Rule 23(d.
ii. Rule 23(b)(3)
Like the other proposed classes, the Obstructed View class fails the atotific
requirenents because the need to calculate individual danprgdeminateover thecommon
issuesTheNFL admitsthat a seat with an obstructed view of the playing field shioalgbeen

marked agestricted view but argueshat damagearelimited to the difference between a Ron

3 The Court does find that all four prongs of Rule 23(a) are met. With over four thousand
potential class members, the number is sufficiently high to make joinder impkdetleeD. R.

Civ P.23(a)(1). There are also questions common to the class, swtietteer the NFL had an
obligation to mark obstructed seats as “restricted view”, and whether such aniabhgauld
extend to obstructed views of the Video Replay BoEd. R. Civ. P.23(a)(2). Typicality exists

even though the degree of obstructiomenenced by the class members differs significantly
from some of the unnamed class membeesauseheir claims are based on the same “legal and
remedial theories” and “have the same essential characterist@sking 782 F.2d at 472;
James 254 F.3d at 571Finally, the named class representatives are adequate for the same
reasons as apply to thamed representatisef the Delayed Clas§eD. R.Civ. P. 23(a)(4).
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obstructed price ticket and an obstructed tickelg Trs. 60:718. However, it continues to deny
that sea with obstructed views of theidéo Replay Bard required notificatiomf restricted
view.! 1d. at 59:2560:2. For fanswho experience@n obstructediiew of the field, liability is

not contestedby the NFL, but an individualized inquiry to determine the extent of obstruCtion
IS necessary for purposes gdugingthe materiality of the breach and the amount of damages
suffered by each class membB@Fanswith restricted views of the eo Replay Board must
first prove that thatis a breachof contract That is a common question, but for those class
members who prove breach, the extent to which their view of the Video Replay Board was
obstructed,and the damages suffered as a regsltsimilarly an individual inquity which
predominatesver the common issues. No matter how the Court dé¢amanage thelamages
phase (whetherfor exampleto certify allissues butlamagesnd then to have matrials orto

use a special masjeit would still be necessary to adjudicate damages for every member of the

Y The NFL has admitted that it asked Seating Solutions to providelisighinalysisfrom the
temporary seats to the Video Replay Bo&td. Supp. App. at 53. However, it never considered
marking seats with known obstructed views of the Video Replay Board as “egbtrietv”. Id.

at 5556.

15 plaintiffs have suggested that the degree of obstructed view of the field and theRéjdlay
Board can be achieved through common evidence. They point to computer programsafapable
mathematically calculating obstructions based on models of the stahdnthe temporary
seating; this would maka“battle of the photographs” unnecessais. Suppl. Br. at 4. While

it may be possible for such a program to identify seats with obstructed, vl@wsloes not
eliminate the need to evaluate the extentlsftiuction actually experienced by individual class
members to determine their damages. Further, the Court anticipates that Disfevilanake a
Daubertchallenge to any expert witness utilizing tmethod and at this time, the Court cannot
concludewhetherthis evidence will be admissiblEinally, even if the testimony were accepted,
the jury would still need to evaluate the testimony to determine if every identifeedvses
obstructed.

16 Failure to mark as “restricted view” a seat with an obstructed of 90% of the field may
well be material, whereas failure to mark a ticket with an obstructed view ofl0fbyof the
field may be a breach, but only a partial breach. The degreesoltingdamageswvould be
different as only the seats with matdgiadbstructed views could claim damages as if the entire
contract had been breached. The same analysis holds true if those with obstavesedfthe
Video Replay Board are able to prove that failure to mark those tickets agtedsview”, was

a bre&h of contract.
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class.Bell Atlanticis certainly instructiveThe Court fing that certificatiorof the Obstructed
View Class’sbreach of contract claim is not appropriate.

The Court turns to the fraudulent inducemetdaim. Under Texas law, fraudulent
inducement is a subset of fraud that arises in the context of a cohtaase v. Glazner62
S.W.3d 795, 7989 (Tex. 2001). Here, the ticketas acontract between the plaintiffs and the
NFL. “The elements of fraud are a material misrepresentation, which was falsehi@hdwas
either known to be false when made or was asswiitthdut knowledge of its truth, which was
intended to be acted upon, which was relied upon, and which caused imp@&$dntis v.
Wackenhut Corp.793 S.W.2d 670, 688 (Te1990) €iting Stone v. Lawyers Title Ins. Corp
554 S.W.2d 183, 185 (Ted977)) In order to show fraud based on an omission or concealment
of material information, the plaintiff must show that the defendant had a duty tosdigbe
information.Bradford v. Ventp48 S.W.3d 749, 755 (Tex. 2001) (“As a general rule, a failure to
disclose information does not constitute fraud unless there is a duty to disclose the
information.”). Whether such a duty exists is a question of ldwAdditionally, plaintiffs must
show that they relied on the omission or concealm8&ee Schlumberger TecCorp. v.
Swanson959 S.W.2d 171, 181 (Te%997);Worldwide Asset Purchasing, L.L.C. v. R&Ctr.

E., Inc, 290 S.W.3d 554, 566 (Tex. App.—Dallas 2009, no pet.).

The questions over whether the NFL had a duty to disclose any obstructed views of the
field or the Video Replay Board are common to the entire desgerthelessreliance must be
determined on an individual basBlaintiffs point to a series afases thaallow a Court to
presume reliance in the context of securities frafiliated Ute Citizens v. United Statet06
U.S. 128(1972) (interpreting statute to allow presumption of reliance when fraudulent omission

is material);Basic Inc. v. Levinsgm85 U.S. 224 (1988) (applying fraud on the market theory to
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presume reliance)Plaintiffs attempt to extend #tpresumption to common law fraud actidns
pointing toln re Great S. Life Ins. Co. Sales Practices LjtitP2 F.R.D. 212, 220 (N.D. Tex.
2000) (applying reliance presumption to “vanishing premium” insurance .cAfie) reviewing
this cag, the Courts of the opinion that there is no basis to extétfiliated Utés reliance
presumptiorto a case like this

Where reliance must be ascertained individually, “[i]f the circums&msterounding
each plaintiff’'s allegedeliance on fraudulent misrepresentations differ, then reliance is an issue
that will have to be proven by each plaintiff, and the proposed class fails Rule 23(b)(3)’
predominance requiremehtUnger v. Amedisys Inc401 F.3d 316, 3222 (5th Cir. 2005)
(citing Castano,84 F.3d at 745Simon v. Merrill Lynch, Pierce, Fenner & Smith, In€82 F.2d
880, 882 (5th Cir1973)).This reasoning is confirmed in the Rule’s Advisory Committee Notes:
“[A] fraud perpetrated on numerous persons by the use of simgaepresentations may be an
appealiig situation for a class action....On the other hand, although having some common core,
a fraud case may be unsuited for treatment as a class action if there was nsatatiahvn the
representations made or in the kinds or degrees of reliance by the persons to whamr¢he
addressed. Rules Advisory Committee Notes, 39 F.R.D. 69, 103 (196@)e, althougtthe
“restricted view” language/as omittedrom each of the tickets in questidhe materiality of the
omissiondiffers between tickets becausd the variance in the alleged obstructioirs that
sense, the omission lkely to be significantly different for each individual tickedlder. A
person who could natee 90% of the field might very well have chosen not to attend had that
been revealed, while a person who could not see 10% of the Video Replay Board might have
made the opposite choice. Further, the evidence suggests that different ticke thadtbeiffeent

expectations regarding their seatsome likely relied oralack of noticethat thér views would
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be restrictedvhenthey purchasedhear specific sea but others purchased seats withany
obtaining any information about thethSee e.g.Def. App. at 23435, 465 (@position testimony
of class representatives Young and Fortune stating they did not know, when theyqaurchas
them,where there tickets would be locatedie unique degree of knowledge possesseddnh
purchaser is highly relevant to theliance element; accordingly, these issues are individualized.
The Court, thereforeconcludes that theariation in the materiality of the omissionembined
with the individualquestions ofrelianceand damagepredominate ovecommon issues. The
Court finds that class certification for the Obstructed View Ckasdaim for fraudulent
inducement is thus inappropriate.

The Courtthus DENIES the Motion for Class Certification for the Obstructed View
Class.

V. CONCLUSION

For the reasons stated above, the Plaintiff's Motion for Class CertifidaDENIED in
its entirety.

SO ORDERED.

Date:July9, 2013.

ANITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF TEXAS

" In other words, there may be some members of the class who were awaenibaseats
might have obstructed views and purposely purchased tickets outside of theetksteet
allocation. There may have been people who were awarehthratwere obstructed views from
some seats, but purchased their tickets without knowing whether their seats weosein t
sections. Some people may have been unaware that certain seats would have obs&wsted vi
and expected to have full visibility of the stadium and/or Video Replay Board.
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