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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLASDIVISION
TRAVELHOST, INC.,
Plaintiff,
V. Civil Action No. 3:11v-454-M

JENNIFER LEA BRADY et al,

W0 W W WD) (g LD LN LY LD

Defendants.

MEMORANDUM OPINION AND ORDER

Now before the Court iRlaintiff’'s Motion to Dismiss Defendants’ Counterclain{&oc.
86). Having reviewdthe relevant pleadings and applicable ldve, COurtGRANTS the
motion.

. BACKGROUND

Plaintiff brought this suifor breach of contract, tortious interference, and conspiracy
against Defendants Jennifer Lea Brady, Andrew and Tiffany Seeley, Bnomas, Robert
Nickerson, Jr., and Donna Stamates. (Doc. 4 at 14-22). Subsequactipeéendant filed a
First Amended Answer and Counterclai@leging(1) breach of fiduciary duty, (2) breach of
contract, and (3) fraudulent induceméntDocs. 80, 81, 82, 83, 84Dn November 29, 2011,

Plaintiff filed its Consolidated Motion to Dismi€3efendants’ Counterclainfsr failure to state

! n all pertinent respects, the pleadings are identical.
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a claim,pursuant to Fed. R. Civ. P. 12(b)(6). (Doc. 8Blaintiff's motion remains pending only
as to Defendants Brady and Stamates.

To survive aRule 12(b)(6)motion to dismiss, a pleading must contain “a short and plain
statement of the claim showing that the pleader is entitled to reliék’pleading standard Rule
8 announces does not require “detailed factual allegations,” but it does demanbdanae t
unadorned accusation devoid of factual supgshcroft v. Igbalp56 U.S. 662, 678, 129 S.Ct.
1937, 1949, 173 L.Ed.2d 868 (2009hile a court must accept all of the claimant's allegations
as true, it is not bound to accept as true “a legal conclusion couched as a flegaabal”ld.
at 1949-50 (quotingell Atl. Corp. v. Twomblh\§50 U.S. 544, 555 (2007)). To survive a motion
to dismiss, a pleading must contain sufficient factual matter, accepted as staég @ claim to
relief that is plausible on its facEBwombly,550 U.S. at 570. Where the facts do not permit the
court to infer more than the mere possibility of misconduct, the pleading has stopped short of
showing that the pleader is plausibly entitled to relief. Fed.R.Civ.P. §(&)(2), 129 S.Ct. at
1950.

Breach of Fiduciary Duty and Breach of Contract Counterclaims

Plaintiff argues thaas to their breach of fiduciary duty and breach of contract
counteclaims, Defendants have plaw facts establishing that Plaintiff owed a ficargi duty to
eitherof them. (Doc. 86 at &). Plaintiff also contends th&lefendantsallegation that
Travdhost breached its licensing agreements with Defendants “by failing tecpgotedwill

associated with the limited license of the TRAVELHOST ¢radrk” are “unduly vague and

20n June 4, 2012, the actiagainst Defendant Robert Nickerson was administratively clegtthut prejudice to
being reopened by any party, due to Nickerson’s initiation of bankruptcyaatingsunder Chapter 7 of the
Bankruptcy Code (Doc. 124). Additionally, on August 12, 2012, Defendants Andrew and TiffedgyS and
Defendant Brian Thomastounterclaims were dismissed without prejudice, pursuant to thegaettlement
agreements. (Docs. 139, 140).
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conclusory.” [d. at 810). Defendant Brady did not file a response to Plaintiff's motidm her
response, filed August 22, 201 Pefendant Stamatesyreel to non-suit her breach of fidaciy
duty and breach of contract counterclaims, although that has yet to occur. (Doc. 141 at 2).
Finding no opposition t@laintiff's motion to dismiss Defendants Braslgnd Stamatés
counterclaims for breach of fiduciary duty and breach of confPéantiff's Motion to Dismiss

is GRANTED.

Fraudulent Inducement Counterclaims

Plaintiff contendghat Defendants BratlsyandStamates frauduleninducement claim
(1) is barred by the statute of limitations; (2) does not allege sufficient facts ta sfaien under
Federal Rule of Civil Procedure &d(3) is not pled with particularity as required in Federal
Rule of Civil Procedure 9(b). (Doc. 143 a8k-

Under Texas lawa fraud claim requires proof bfl) a material representation; (2) that
was false; and (3) when the speaker made the representation, he knew it was fatseibr m
recklessly without any knowledge of its truth and aesitive assertiorand(4) he made it with
the intention that it should be acted upon by the party; and (5) the party acted in ghamde
and (6)the partysuffered injuryas a resultJohnson & Higgins of Tex., Inc. v. Kenneco Energy,
Inc., 962 S.W.2d 507, 524 (Tex. 1998)loreover, to adequately state a claim for frdiide
plaintiff must‘specify the statements contended to be fraudulent, identify the speaker state w
and where the statements were made, and explain why the statementauwckrerit.”” ABC

Arbitrage v. Tchuruk291 F.3d 336, 350 (5th Cir. 200 ternal quotations omitted)

% On September 10, 2012, Plaintiff and Defendant Brady notifie@thet that they reached an agreemergettle
theclaims between them; however, the settlement documents have neegebtecutednd no motion to dismiss
Plaintiff's suithas been filed (Docs. 142, 144

* The Court sua sponte enlarged the time for Defendanmi&es to file her oppositiofDoc. 135).
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By their counteclaims, Defendant Stamates and Brady assiattheyrelied totheir
detriment on Plaintiff's representatioosncerning thesucces®f Plaintiff's businesses. (Doc.
81 at 13; Doc. 82 at )13 Neither counterclairnhowever sufficiently allegesvhen the fraudulent
representationok place, where the statements were made, who madtatiments or how
the partiesvereinjured by thestatements In her response, Defend&@tamatesppears toely
solelyon a separatdocument -heraffidavit—to state additional factegarding her claim for
fraudulent inducement. (Doc. 48-1That affidavit was peviously filed in support of another
motion and cannot be relied upon to support or anbEidndanStamate’s counterclaimSee
Ashcroft 556 U.S. at 67810 survive amotion to dismissa complaint must contain sufficient
factual matter, accepted as true, to shat&aim to relief that is plausibten its fac&) (emphasis
added). The counterclaim does not do Fbus, Plaintiff’'s Motion to Dismiss IERANTED as
to Defendant Stamatessand Brady’s fraudulent inducement counterclaims.

Dismissing an actiowith prejudice after giving the plaintiff only one opportunity to state
a claim is ordinarily unjustifiedJacquez v. ProcunieB01 F.2d 789, 792 (5th Cir. 1986ge
also Brown v. Texas A & M Unj\804 F.2d 327, 334 (5th Cir. 1986) (“Unless we havecbeal
every nook and cranny of the record, like a hungry beggar searching a pantry &st therkel
of food, and have determined that ‘even the most sympathetic reading of plgohi#tings
uncovers no theory and no facts that would subject therdefendants to liability,” we must
remand to permit plaintiff to amend his claim if he can do so.”). If, however, a plaiasifiad
a fair opportunity to makednbest case and has not done so, the court should dismiss the
complaint with prejudice an if the plaintiff has not had an opportunity to amedacquez801

F.2d at 792-93.
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As to Defendantsbreach of fiduciary duty and breach of contract counterclaims, the
Court finds that each Defendant has pled her best case. Thus, those&ihgv | SSED
WITH PREJUDICE. As to each Defendant’s fraudulent inducement countercsaim,
opportunity to amend should be giverThus,Defendants are granted leave to amend their
fraudulent inducement counter claimswithin 14 days of the date of this Order, or those
claimswill also be dismissed with preudice.

CONCLUSION

Plaintiff’'s Motion to Dismis®efendants’ Counterclaim®oc. 8§ is GRANTED as to
Defendand Donna Stamatesand Jennifer Brady’s counterclaims part with prejudice and in
part without prejudice.

SO ORDERED.

Dated: September 27, 2012.

NORTHERN DISTRICT OF TEXAS

® The Court notes that there islistinctpossibility thateachDefendars fraudulent inducement claiia barred by

the statute of limitationsnderSection 16.004 of the Texas Civil Practice and Remedies Code. Howeveoyitie C
finds that the statute of limitations issue has not been sufficientfgbtiy the partiefor the Court to render a
decision on that issugow. While the Defendants have been granted leave to amend their frauduleatiadtic
claims, the Defendantshould consider whether théiaudulent inducement claira barred bylimitations.
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