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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLASDIVISION

TENET HEALTHCARE
CORPORATION,

Plaintiff,
V.
CIVIL ACTION NO. 311-CV-732-M
COMMUNITY HEALTH SYSTEMS,
INC., WAYNE T. SMITH, and W.
LARRY CASH,

Defendants.

w W W W W W W W W LW LN N

MEMORANDUM OPINION AND ORDER

Before the Court iDefendants’ Motion to Dismiss [Docket Entry #40]. The Motion is

GRANTED and Plaintiff’'s claims ar®I SMISSED with preudice.

l. Background and Procedural History

Plaintiff Tenet Healthcare Corporation (“Tenet”) seeks a judgment against Defendants
Community Health Systems, Inc. (“CHS”), Wayne T. Smith, and W. Larry Casts foosts and
disbursements incurred in connection with analyzing and oppbsfendantspreliminary
proxy materials CHS initially attempted to acquire Tenet in a cash and stock transaction in
November 2010. The Tenet Board rejected CHS'’s offer and thereafter, CHS wentjtinalis
acquisition proposalFromDecembeR010 to May 2011CHS made wdous preliminary proxy
filings with the Securities and Exchange Commission (“SE@¥8paratory to potential later
effortsto effectuate anerger with Tenet and nominaeslate of directors for the Tenet Board.
CHS’s proxy materials included assertions concerning the value of a CHSigaquf Tenet

andstatementsouting the benefits of synergies between the compaiiieset alleges that
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CHS’smaterials contained materially false and misleading statements and omiaseiaims
it had difficulty substantiating synergies. slaysit engaged in an analysis of CHS’s business,
and found that iteospital admissions practices wargroper, rendering the alleged synergies
non-existent Tenetcontends thsignificant costst incurred in analyzingCHS and its proxy
solicitation materials were designed to allow it andsitereholder#o fairly consider and oppose
CHS'’s efforts

Tenet filed its original Complaint on April 11, 20XKkeking injunctive and declaratory
reliefanddamagesinder Section 14(a) of the Securities and Exchange Act of 1934 and SEC
Rule 14a-9 CHSthenmadeadditionaleffortsto acquire Tenetbut upon Tenet’s rejection of
CHS'’s final offerin May 2011 CHS withdrew itgroposedslate of candidates for Tenet’'s
Board. Tenet theramended its Complaimb recovelits costso analyzeCHS its bids, andits
proposed slateDefendantsnove to dismiss undérederal Rules of Civil Procedut@(b)(1)

and 12(b)(6).

. Analysis

Defendantargueunder Federal Rule of Civil Procedure 12{hthat Tenet lack
standing under Section 14(a)recover its costs as claime®efendants argubat Section 14(a)
authorizes only private causes of action for shareholders with voting rigatet argues that its
claim for damages is brought onhiadf of itsvoting shareholdersind that because it wasthe
best position to protect the voting process on their behalves, it has standing to sue.

Four opinions of the United States Supreme Court are particularly relevhatissues
presentedhere InJ.l. Case Co. v. Borakhe Supreme Courtiledthat shareholders coudsert

aprivate actiorfor damages and other relief under Section 14{t#)erindividually or in a
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derivative suit In finding a private right of action under Section 14(a) based upon misleading
statementsthe Supreme Court concluded that “it is the duty of the courts to be alert to provide
such remedies as are necessary to make effective the congressional purposeheeatinate.
Here, Tenet argues thabrak’sholding should be extended to suits brought by the target
corporation in a proxy fighsince such a susieeks to protect shareholders frimrurring
investigative and analyticakpenses in investigatingoaoxy filer.

The broad language 8forakas to the dity of courts in implying a private rightas
addressed bthe Supreme Coudimost thirty years laten Virginia Bankshares Inc. v.
Sandberg There the Supreme Court held thatnority shareholderswvhose votes were not
required to effectuate the corporate action subject to the proxy solicitation, didvweostanding
to sue under Section 14(&)in soholding, the Supreme Court emphasized the importance of
ascertainingongressionaintent, rather than @ngressionagbur pose, in determining whether a
private remedexists® The Supreme Couanalyzedhe legislative history of Section 14(a),
noting that Congress intended to protect “fair corporate suffrage’harfirée exercise” of
shareholders’ voting righfsom false and misleading statemeriist emphasizing thafongress
had beerfreticent to articulatethe extent to whiclt sought to protedheserights through
privatesuits®

Subsequent Supreme Court decisibagefurther narrowedhe holding oBorakto its
specific facts. IMlexanderv. Sandovalthe Supreme Couagainfocusedon congressional

intentas a basis for finding an implied private right of action, rather than on congressional

1J.1. Case Co., et al. v. BoraR77 U.S. 426, 4382 (1964).

Z1d. at 433.

3 Virginia Bankshares Inget al v. Sandbergs01 U.S. 1083, 1104 (1991).

* The Fifth Circuit later stated categorically that “votinchtigare critical to standing under Section 14(&ee
7547 Corp. v. Parker & Parsley Dev. Partners, L.B8 F.3d 211, 230 (5th Cir. 1994).

® Virginia Bankshare$01 U.S. at 1104.

®1d. at 110304.
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purpose as it had doneBorak’ The Supreme Courgiteratedhat inVirginia Bankshares
had alreadynarrowedBorak’sscope. Finally, irstoneridge Investment Partners, LLC v.
ScientificAtlanta, Inc, the Supreme Couagan cautioned against judiciallgreated causes of
action when a private riglof actionwasnotthe subject of expressedngres#onal intent®

Two district courtsaaddressing the issue of whether a target corporation has standing to
sue for damages under Section 14(a) have reached opposite conclusbiaeohilectronics
v. Calvary Partners, L.Rthe court concluded that granting standimg target corporation to
claim damages under Section 14(a) wanigermissiblyexterd Borakand other case law
seemingly“contrary to the legislative intent behind § 14(&)The court iDiceonfound that
the @ngressional intent behind Section 14(aprtatectshareholders from misleading
statementswould not be thwarted by denyingaagetcorporation standing to sue for damages.
In looking at the legislative history, the court noted that Congress enactezh3&a) for the
benefit of shareholders, not management. The court stated that Congress intenelettbfor S
14(a) toensure the flow of accurate information to shareholders confronted by a proxy
solicitation and was intended for situations wHegporate democracy isast likely to fail,
namely, where management, unopposed, solicits proXles.”

Reachingaresultcontrary to that ilDiceon the ourt inInternational Jenson Inc. v.
Emerson Radio Corgheld thata target corporatiooould recover its expensesrasponse to

another party’s use of improper proxy solicitations, finding that when “a corpoiaturs

 Alexander v. Sandova32 U.S. 275, 287 (2001).
8 Stoneridge Investment Partners, LLC v. Scienfifianta, Inc, 552 U.S. 148, 165 (2008)
° DiceonElectronics v. Calvary Partners, L,P772 F.Supp. 859, 869 (D. Del. 1991).
10
Id.
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expenss in reaction to another party’s use of improper proxy solicitations, it is ityréadi
shareholders who are harméed.”

This Court concludes, based on the focus on congressional intent mand&fiegirog
Banksharesthat it cannot infefany congressional urgency to depend on implied private actions
[by target corporations] to deter violations of § 14@gpeciallythrough the type of damages
Tenetseekshere® Even if Tenet had standing to recover damages that shareholders might
recoverfor fraud such damages do not includestsit incurred inevaluating and analyzing
proxy solicitation materials and investigatithg comjany thatproduced them.

The Court notes that many of taghorities relied upon by Tenetuch asStudebaker
Corp. v. Gittlin® andAmeribanc Investors Group v. Zwaftwere decided beforeirginia
Banksharesndweresuits for injunctive reliebr for corrective disclosuresiot damagesTenet
also relis onKBR v. Cheveddemut inCheveddejtheissuing corporation sought a declaration
thata shareholdgoroposal could be excluded from ioxy materialsThe ®urt reasoned that
sincethe shareholder could have sued toehsproposal included in the proxy materiats,
followed logically thatheissuing corporatiohadstanding to seek a declaration that the
proposal could be excludédThat conclusion is not helpful to the issues here.

Other cases relied on by Tendfininger v. S| Management, L, CNW v. Japonica

Partners, L.P1" Maldonado v. Flynrt® andIn re Haas'® do not supporTenets position. The

" International Jenson Inc. v. Emerson Radio Colps. 96cv-2816, 96cv-6902, 1997 WL 43229 a&*(N.D. IIl.
Jan. 24, 1997)

2v/irginia Bankshares Incet al v. Sandbergs01 U.S.at 1104.

13 Studebaker Corp. v. Gittljir860 F.2d 692 (2d Cir. 1966).

14 Ameribanc Investors Group v. Zwar06 F.Supp. 1248, 1254 n.12 (E.Da.\1989). The court, in finding
standing, explicitly noted that in “the case at bar, plaintiff seeks coreatielosures, not damages.”

15KBR Inc. v. Cheveddeii76 F.Supp.2d 415, 427 (S.D. Tex. 2011).

®Wininger v. SI Management, L,B3 F.Supp 2d 838 (N.D. Cal. 1998).

" CNW v. Japonica Partners, L,P.76 F.Supp. 864 (D. Del. 1990pponicawas decided before the same court
decidedDiceon supra

18 Maldonado v. Flynn477 F.Supp. 1007 (S.D.N.Y. 1979).
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damagesor whichthe courts permittececovery in those casegere forcosts associated with a
second proxy sdlitation, or a response to the alledyefalse proxy materiaJsot the costs those
corporations incurred in conducting due diligepder to bringng a claim under Section 14(a),
as Tenet seeksere Further only Winingerwas decided aftevirginia Barkshares None of
those cases support the proposition that expenses such as those sowgint Iherecovered by
the targetorporation under Section 14(a). In this Court’s view, those cases do not support the
proposition that a corporation has standing to recover damages of the type sought here, but even
if they did, the Court would find, in applyirtge analysis o¥irginia Bankshareghat there is
not evidence of congressional intent to grant standing for the target corporaticovier iuch
damagesinder Section 14(a).

For these reasons, the Court concludesDief¢ndants’ Motion to Dismissnder Rule
12(b)(1) should b6&RANTED. As a result, the Court does not reach Defendants’ Rule 12(b)(6)

Motion. Plaintiff's suit isDISM1SSED with preudice.

SO ORDERED.

March21, 2012.

NORTHERN DISTRICT OF TEXAS

1n re Haas 36 B.R. 683 (Bankr. N.DIll, January 19, 1984).
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