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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

PHILADELPHIA INDEMNITY 8§
INSURANCE COMPANY,

Plaintiff,
Civil Action No. 3:11-CV-0853-D
VS.

W wn W W W) (4

THE EPISCOPAL DIOCESE OF FORT 8
WORTH, a Constituent Member of the §
Anglican Communion, 8
8
Defendant. 8

MEMORANDUM OPINION
AND ORDER

In this insurance litigation that is impacted by a dispute within the Anglican Church,
the court concludes that plaintiff has failed to establish that the court has subject matter
jurisdiction based on complete diversity, angrants defendant'siotion to dismiss. The
court will, however, allow plaintiff one final opportunity to plead complete diversity of
citizenship, and, if plaintiff fails to do so, the court will dismiss the case without prejudice
by final judgment.

I

This is a declaratory judgment actiorobght by plaintiff Philadelphia Indemnity
Insurance Co. (“PIIC”). Undethe relevant insurance Ipy (“the Policy”), the named
insured is “Episcopal Diocesd Fort Worth” (“EDFW”). At the time PIIC issued the

Policy, the EDFW was affiliated with the Epgpal Church (“the EC”), a province of the
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Anglican Communion. Sometime thereaftéhe leadership othe EDFW opted to
disaffiliate with the EC. Subsequenttwo entities called themselves the “EDFW"—one
that remained affiliated witthe EC (“the EC-affiliated EDFW”) and one that affiliated with
the Southern Cone province (“the SC-affiliated EDFW”).

PIIC filed this lawsuit against the S&ffiliated EDFW seeking a declaratory
judgment and an injunctionnd invoking this court’s subjématter jurisdiction based on
complete diversity.See 28 U.S.C. § 1332. The court rewed the complaint and entered
an order requiring PIIC to allege specificdhye citizenship of thmmembers of SC-affiliated
EDFW since the citizenship ah unincorporated associatiometermined according to the
citizenship of its members. PIIC filed amended complaint alleging that the SC-affiliated
EDFW’s membership is composed of certaingiges and missions, as listed in an exhibit
to the amended complaint. The SC-aftéidh EDFW later submitted an affidavit from
Bishop Jack Leo Iker (“Bishojer”), the Bishop of the S@ffiliated EDFW, averring that
all of the churches and missions reflected in the exhibit are themselves unincorporated
associations. Bishop Iker statthat the membership of the parishes and missions consists

of the baptized persons who are membeth@thurches. The SC-affiliated EDFW keeps

'Because the parties vigorously dispute whether one of the defendants, which calls
itself the EDFW, or a competing entity that also purports to be the EDFW, is the true
“Episcopal Diocese of Fort Worth” identified in the Policy, the court distinguishes between
the two based on their church affiliations. The defendant calling itself the EDFW is affiliated
with the Southern Cone (hence, referred to as the “SC-affiliated EDFW”), while the
competing entity is affiliated with the Episcopal Church (hence, referred to as the “EC-
affiliated EDFW”). The Southern Cone and the Episcopal Church are both provinces of the
Anglican Communion.
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records of these members, and the latesorts indicate thahere are 12,745 baptized
members in the EDFW.

The SC-affiliated EDFW filed #ninstant motion to dismiss, contending that PIIC has
failed to demonstrate complete diverstyong the parties, including the 12,745 baptized
members who constitute the SC-affiliated EDAwWan unopposed motion, PIIC sought and
obtained court leave to joiBishop lker, Franklin Salazgt'Salazar”), Jo Ann Patton
(“Patton”), Walter Virden Il (“*Virden”), Rd Barber (“Barber”), and St. Andrew’s
Episcopal Church (“St. Andrew’s as defendants. PIIC alleges that it is a citizen of
Pennsylvania and thatdahndividual defendants are resideotd exas. It also alleges that
all of the baptized members of St. Andrewai® residents of Texas. The SC-affiliated
EDFW and the newly joined defendants hélexl counterclaims for breach of contract,
violations of the Texas Insurance Cod®lations under thelexas Deceptive Trade
Practices-Consumer Protection Act, breach of digood faith and fair dealing, declaratory
judgment, attorney’s fees andstg, fraud, and exemplary damages.

[l

“[W]hen the alleged basis for jurisdictiondsrersity of citizenship, the district court
must be certain that the parties are in theerse before ceeding to the merits of the
case.” Getty Oil Corp. v. Ins. Co. of N. Am., 841 F.2d 1254, 1258 (5@ir. 1988) (citingB,

Inc. v. Miller Brewing Co., 663 F.2d 545, 548-49 (5th Cir. WA Dec. 1981)). “If the case

involves more than one plaintiff and more tlwae defendant, the cdumust be certain that



all plaintiffs have a differentitizenship from all defendants.”ld. at 1258 (citing
Srawbridgev. Curtiss, 7 U.S. (3 Cranch) 267, 267 (19DGexplaining the requirement of
complete diversity). “The burden of proving that compthtersity exists rests upon the
party who seeks to invoke thewrt's diversity jurisdiction.” Getty Oil, 841 F.2d at 1259
(citing Aetna Cas. & Sur. Co. v. Hillman, 796 F.2d 770, 775 (5th Cir. 1986)). “Federal
courts are courts of limited jwdiction. [A court] must presne that a suit lies outside this
limited jurisdiction, and the biden of establishing federal jurisdiction rests on the party
seeking the federal forumHowery v. Allstate Ins. Co., 243 F.3d 912, 916 (5th Cir. 2001).
PIIC is a Pennsylvania corporationithv its principal place of business in
Pennsylvania. It is undisputed that PlIGaigitizen of Pennsylvania. The SC-affiliated
EDFW is an unincorporated association. eTgarties do not dispute that the individual
parishes and missions of the SC-affilcatEDFW are, themselves, unincorporated
associations. As unincorporated associatitbresgitizenship of these parishes and missions
is defined, as a matter of law, by the citizepsif all of their menbers (i.e., the baptized
members of the individual chelres listed in the exhibit to the amended complaifée
Carden v. Arkoma Assocs., 494 U.S. 185, 195-96 (1990hdlding that citizenship of
unincorporated association is based on citiz@nsheach member). PIIC asserts that the
SC-affiliated EDFW'’s “duly cornt#tuted Dioceses, Provinces, amgjional churches. . . are

located in and citizens of tls&tates of Texas, Louisiamarkansas, and Oklahoma.” 2d Am.



Compl. 1 & This allegation, even if true, does megate the possibilitthat the churches
that constitute the SC-affiliated EDFW aakso citizens of Pensylvania. See, eg.,
McGovern v. Am. Airlines, Inc., 511 F.2d 653, 654 (5th Cir. 197&)cepting complaint’s
assertion that plaintiff wastzen of South Dakota and thdefendant corporations were
incorporated and had principal places of besfin states other than South Dakota, but
concluding that complete divéswas not established becagsieh bare allegations did not
foreclose possibility thatompanies were also incorporatedsouth Dakota). As noted in
McGovern, “[w]hen jurisdiction depends on citizenshagitizenship should be distinctly and
affirmatively alleged.”ld. (internal quotation marks omittedTherefore, even if many of
the members of the parishes and missionedig the exhibit submitted with the second
amended complaint are citizens of Texasuisiana, Arkansas, and Oklahoma, they may
also be citizens of otherades, including Pennsylvaniag¢ause the parishes and the
missions are themselves unincorporated assocsatiP1IC has failed to allege in its second
amended complaint the citizenshbifieach member of the pshes and missions constituting
the SC-affiliated EDFW.t is improper to allege diversity aftizenship without distinctly and

affirmatively alleging the citizenship of each partetty Oil, 841 F.2d at 1259 (holding that
allegation that defendant was not citizen of paréicstates did not establish citizenship for diversity

purposes). “[T]he basis upon which jurisdiction depends must be alleged affirmatively and

ZAlthough the motion to dismiss is addressed to PIIC’s amended complaint, the court
cites the second amended complaint because it is the operative pleading and does not cure
the jurisdictional defect in pleading complete diversity of citizenship.
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distinctly and cannot be established argumentatively or by mere inferedlcé€citing I1l. Cent.
Gulf RR. Co. v. Pargas, Inc.,, 706 F.2d 633, 636 & n.2 (5th Cir. 1983)). The rules are
straightforward and demand strict adhererick.

Furthermore, PIIC has only alleged th& individual defendants (i.e., Bishop Iker,
Salazar, Patton, Virden, and Barber) andntieenbers of St. Andrew’s are “residents” of
Texas. 2d Am. Compl. 1 7-12An allegation of residencyhowever, does not satisfy the
requirement of an allegation of citizenshipléeley v. BankersTrust Co., 757 F.2d 621, 634
n.18 (5th Cir. 1985) (citingrain v. Harrelson Rubber Co., 742 F.2d 888, 889 (5th Cir.
1984) (per curiam)).

Because the court must presume that this suit lies outside its limited jurisdiction, the
burden of establishing federalrisdiction rests on PIIC as the party seeking the federal
forum, and PIIC has still failed to plead compléieersity jurisdictionthe court grants the
motion to dismiss this case f@ack of subject matter jurisdiction.

1l

The court will, however, allow PIIC one final opportunity to plead diversity
jurisdiction. “Defective allegations of jurisdiction may be amended, upon terms, in the trial
or appellate courts.” 28 U.S.C. § 1653.

In the absence of any apparent or declared reason—such as
undue delay, bad faith or dilatory motive on the part of the
movant, repeated failure to cure deficiencies by amendments
previously allowed, undue prejudice to the other party by virtue

of allowance of the amendmehitility of amendment, etc.—the
leave sought should, as the rules require, be “freely given.”
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Foman v. Davis, 371 U.S. 178, 182 (1962).

In granting this opportunity to amend, the court notes 8§ 1653 “limit[s] jurisdictional
amendments to cases in which diversity jurisdiction ‘in fact existed at the time the suit was
brought or removed, though defectively allegedthitmirev. Victus Ltd., 212 F.3d 885,

887 (5th Cir. 2000) (citindNewman-Green, Inc. v. Alfonzo-Larrain, 490 U.S. 826, 831
(1989)) (noting that the express limits of the previous version of § 1653 extend implicitly to
the current version). An amendment permitted under § 1653 may “remedy inadequate
jurisdictional allegations,” such as a “failure to specifically allege the citizenship of a party,”
but it cannot remedy “defective jurisdictional facted” at 888 (noting that parties can allege
further details to show that jurisdiction had existed all along, but preventing parties from
asserting new claims or reviving dropped migito create jurisdiction that would not have
existed based on the claims in the previous version of the complaint). Unless PIIC can
demonstrate cause for a later deadline, it must file the amended complaint within 30 days of
the date this memorandum opinion and order is filed.

Because PIIC has yet to establish tif@t court has subject matter jurisdiction, the
court need not reach the question whether3@-affiliated EDFW is entitled to dismissal
based on PIIC’s obligations undie Policy’s arbitration provisioh.Nor will the court at

this time address PIIC’s application for a preliminary injunction, the supporting materials for

*The entire lawsuit, including the recently-fileounterclaims, are subject to dismissal
as well. Because the counterclaims invoheeghme parties as does PIIC’s action, the court
cannot conclude that it has subject matter jurisdiction based on complete diversity.
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which were filed on July 8, 2011.

The May 25, 2011 motion to dismisstbé SC-affiliated EDFWs granted. The May
4, 2011 motion to stay case pending arbitratich@S C-affiliated EDFWs denied without
prejudice as moot. PIIC granted 30 days from the date this memorandum opinion and
order is filed to file an amended complaint that alleges complete diversity of citizenship. If
it fails to do so, the court will dismiss this case without prejudice by final judgment.

SO ORDERED.

August 10, 2011.

SIDNEY A. FITZW%I E%

CHIEF JUDGE



