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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLASDIVISION

SEAN TURNBOW, WILLIAM RICE,MARY §
RICE, ROBERT YOSKOWITZ, FREDERICKS
VIEIRA, andANTHONY TAYLOR,

Plaintiffs,
Civil Action No. 3:11¢v-1030-M
V.

LIFE PARTNERSINC., LIFE PARTNERS
HOLDINGS, INC., BRIAN D. PARDOandR.
SCOTT PEDEN

w W W W W N W W W W W LN

Defendant.

MEMORANDUM OPINION AND ORDER

Before the Court ishe Motion for Class E@rtificationfiled by Plaintiffs Sean Turnbow,
William Rice, Mary Rice, Robert Yoskowitz, Frederick Vieira, and Anthony Taylor
(“Plaintiffs”) [Docket Entry #8]. On February 4, 2013, the Court heardl argument on this
Motion, and thenallowed Plaintiffs to supplement their Motion and Defendants to respond
Having carefully consigred the briefsoral argumentsand applicable law, the CouENIES
the Motionand declines to certify a class.

.  FACTUAL AND PROCEDURAL BACKGROUND

DefendantLife Partners Holdings, Inc. (“LPHI”), through its wholbywned operating
subsidiary, Life Partners, Inc. (“LPI"fdoes business the secondary market for life insurance
known aslife settlement transactionsPls.” Am. Compl at 1-2, 23—-24. Sucha transaction

involves the sale of a previousigsued life insurance policto a purchaserwho takes an
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ownership interest in the policy, assumes the obligation to pay premiumscancespayment
of the policy’s death benefit when the policy matutes is, whenthe insured diesPIs.” App.
atEx. A (LPHI 2010 Form 10-K).

Plaintiffs areinvestors of life settlement investmemsdethrough LPI. LPI's primary
function wa to act as a facilitator of life settlememtestmens. The investmergrocess began
with LPI andinvestors enteringnto a standardAgency Agreement® Pls.’ Am. Compl.at {1
68—-69. LPI agreedto act as a purchasing agentitentify, examine, and purchaseitable,
attractivelypricedlife insurance policiesn behalf ofinvestors Pls.” App. atEx. C (Dep. Tr. of
Scott Pedenat 39:16-12 In doing so,LPl obtaired a life expectancy estimatand a
confidential case historgf an insured todisclose tanvestors Id. at 39:2+24. The estimated
life expectancy of thensured wa a key factofor calculatingthe expected rate of return on the
investment.

After LPI assistednvestors inidentifying life insurance policiesuitable for purchase
LPI and the investor wouldenter into a seond standardcontract entitled'Policy Funding
Agreement.”ld. at 40:24-25; 41:14. By that agreementhe investorpurchased fractional
interest in the death benefité a specified insurance polidgr an acquisition price set by LPI
LPI used the acquisition payment to pay $aber of the policyandfees to thirdparties ando
escrowexpecteduture premiums on the policyin the Policy Funding greementPI did not
guarantee a specific return on the investment,a specifiadate of death of the insuredefs.’
App. in Supp. of StReplyat Ex. 14 (Sean Turnbow Policy Funding Agreementhe investor

signed the Policy Funding Agreemgatknowledginghat before signingeither heor someone

1 While there are minor variations in the form of the agency agreemsatsduring the proposed class peridfl
always agreed to act as tin@estors’purchasing agentPls.” App.at Ex. C Dep. Tr.of Scott Pder) at 39:16-12.
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with his power of attorney hagviewed the confidential case histarfythe insured. Id.

The life expectancy estimateasthe primaryfactor for determining(a) thesize of the
fractional interestghe investoracquirel in a policy (i.e., a longerlife expectancygenerally
mean a greateirfractional ownershipn the policy and (b) the acquisition costor the policy
(i.e., alonger life expectancy meaatlower acquisition cost)PIs. App. at Ex. A (Affidavit of
David N. Fullej at 4; Ex. D (DepTr. of Kurt Carr) at 25:813. Between 1999 andlarch2011,
LPI engaged a practicingncologist, Dr. Donald CassidyDr. Cassidy”) to review andorovide
life expectancy estimates for life insurance polidessideredyy LPI for purchasdrom policy
owners Pls” App. at Ex. C (Dep. Tr. of Scott Peden) 3t:7-13. Pursuant to a written
employment contract, LPl compensated Dr. Cassidy on a retainer4$&900 per month-
and paid him an additional $500.00 for eawurancepolicy for whichLPI facilitatedthe sale of
fractional interests Id at 126:1924. Dr. Cassidy calculated life expectancies ifsureds by
first determining theverage life spanf a person like the insurdzthsed on a mortality table
which changed over the yearshat used the categories of gender, race, and@gts.” App. in
Sum. of Mot.to Exclude(Decl. of DonaldCassidy at 43-50. After determiningthe life spanof
a person of the gender, race, and age of the insure@absily adjustedhatlife expectancy by
accouning for the insured’s medical history, such as whether the insured had a smoking history
or prior illnesses.Id.

On or about March 2011, after\all Street Journaarticle accused LPI of substantially
underestimating life expectancids?| engageda newlife expectancyprovider, 2% Services

LLC, for the purpose of obtaining a second opinion on life expectancy estimates. During this

2 According toa Complaintfiled by the SEC in another actiothe confidential case history included the life
expectancy estimate provided by Dr. CassiBis.” App. at Exhibit QSEC v. Life Partner Holdngs, Inc., et,a\o.
W-12-CA-0002 (W.D. Tex. Jan. 3, 2012, Complaint)either partyherehas submittecvidenceto support this
contention although logically it is likely so.
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time, LPI continued to engaglee servicesof Dr. Cassidy Pls.” App. atEx. C (Dep. Tr. of Scott
Peden at 49:26-25. After the Wall Street Journahrticle anda piece inThe Life Settlements
Report variousretail customers of LRIlincluding Plaintiffs,filed this putativeclass action
lawsuitagainst Defendants

The six named Plaintiffsurchasedractional interests in life insurance policies which
Dr. Cassidy povided life expectancy estimate Plaintiffs assert in their Complaint that LPI
breached its fiduciarguty andits implied contractuatiuty of careto Plaintiffsby retainingDr.
Cassidy to provide life expectancy assessments, by overcompensating himeatigliaiag his
poor performance, by failing to monitor his performance or progidg#ity control,by creating
conflicts of interest and engaging in se#aling transactions ah were unfaif’ by failing to pay
reasonable attention or provide reasonable care in obtaining and providing life expectanc
estimates by failing to use its expertise diligently, and btherwisefailing to exercise the
requisite care that an agent, fagary, or expert in life settlements should have exerciséd.
addition to their claims against LPI for breach of fiduciary duty and breaatmtact, Plaintiffs
assert claims againBtefendantd PHI, Brian D. Pardq“Pardo”), andR. ScottPeden(*Peden”)
for aiding and abetting breach of fiduciary duty, and against Defendants drelg, Rnd Peden
for unfair business practices under California’s Unfair Competition L&i€(*).*

The named Plaintiffs bring this action on behalf of a putative class, compos$alll of
persons in the United States who purchased or otherwise acquired fractiorestsnie life
settlements, from or through LPI or LPHI, for which Dr. Cassidy provided kfee@ancy

assessmentsPIs.” Mot. for Class Certat 8. Plaintiffs alsomove to certify two subclasses: the

% While Plaintiffs make this general allegation in their Consolidated @laen Complaint, Plaintiffs’ Motion for
Class Certification does not focus on this allegation as a basis for theis.clai

* Since 1991, Defendant Pardo has been the CEO of Weittad LPHI. Defendant Peden serves as General
Counsel and Secretary of LPHI, and as President of LBé&e Defs.” Appin Resp. to Pls.” Mot(Aff. of Scott
Pedenat 1
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“California Subclas’ represented by Plaintiffs Vieira and Yoskowitz, comprising those
members of th@utative class who are residents of Califorsiaingfor violations of theUCL,

and a Seller Subclass represented by Plaintiff Vieiracomprising those members of the
putative class who, after December 21, 2GHdd sone or all of the life settlement investments
they acquired through LPIThe proposectlass periodunsfrom 2004 toMarch 2011 when LPI
stoppel using Dr. Cassidy ats singlelife expectancy expertThe putative class compsedof
approximately13,000investors whopurchased fractional interesiis approximately757 life
insurance policied

. STANDARD FOR CLASS CERTIFICATION

A class action is “an exception to the usual rule that litigation is conducteddyn
behalf of the individual named parties onlyCalifano v. Yamasaki442 U.S. 682, 70@1
(1979). Class certificabn is only appropriate if theoairt is satisfiedha the party seeking class
certification has met itevidentiary burden of demonstrating that (1) all four class action
prerequisites ofFederal Rule of Civil Procedurg3(a) are met, and2) that the action is
maintainable under one of the three categosiess forth in Rule 23(b) Comcast Corp. v.
Behrend 133 S. Ct. 1426, 1428 (201®) re Rodriguez695 F.3d 360, 365 (5th Cir. 2012).

A district court has wide discretion in determining whether otmaertify a classbutit
“mustrigorously analyzeRule 23s prerequisites before certifying a clas§&.tineral Consumers
Alliance, Inc. v. Serv. Corp. Inf'695 F.3d 330, 345 (5th Ci2012)(internal citaton omitted)
(emphasis added) The Supreme Court has recently emphasized that “Rule 23 does not set forth
a mere pleading stdard” and thata party seeking class certification must affirmatively

demonstratéhat the case satisfies the particular requirements of Rul&/2B-Mart Stores, Inc.

® Excluded from the putative class are institutional investors, Defésdzfficers and directors of LPI and LPHI at
all relevant timesmembers of their immediate families and their legal representatives, satessors, and
assigns, and any entity which Defendants have or had a controlling inter®4s$.” Mot for Class Certat 8.
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v. Dukes 131 S. Ct. 2541, 255562 (2011) This requires an understanding tbe relevant
claims, defenses, facts, asdbstantie law presented in the cas€uneral Consumers Alliance
695 F.3d aB345, and bften entalls] some overlap h the merits of the plaintif§ underlying
claim” Dukes 131 S.Ct. at 2551-52 This is so because a “class determination involves
considerations that are enmedhn the factual and legal issues comprising the plaintiff's cause
of action.”Comcast Corp133 S.Ct. at 1432 (internal quotations omittedjhe Supreme Court
hasrepeatedlyemphasized that itmay be necessary for tH#ial] court to probe behind the
pleadings before coming to rest on the certification questaod certification is proper only if
after therigorous analysighe court confirms the presence of Rule 23's prerequis@@esncast

133 S. Ct. at 1432 (internal quotations omitted).

Although the Supreme Court has cautioned that “Rule 23 grants courts no license to
engage in freganging merits inquiries at the certification stigmerits questions may be
considered to the extent they are “relevant to determining whether the Ruler@gugsites for
class certification are safiisd.” Amgen Inc. v. Conn. Ret. Plans & Trust Funt33 S. Ct. 1184,
1194-95 (2013). The trial court need not “unquestioningly acagmtintiff's arguments as to
the necessarfRule 23 determinations."Gonzales v. Comcast CoyfNo. 10-cv—01010+J0O-
BAM, 2012 WL 10621, at *9 (E.DCal. Jan.3, 2012)(internal quotation marks and citation
omitted), report and recommendation adopte2D12 WL 217708 (E.DCal. Jan.23, 2012)
Indeed,“[t}he Court has an independent duty to determine the propriety of the classatienifi
and is not limited to the arguments made by the pdrtieditt v. Chesapeake Exploration,
L.L.C, 276 F.R.D. 458, 464 (E.D. Tex. 201(t)ting Daniels v. City of New Yorl,98 F.R.D.
409, 413 n.5 (S.D.N.Y2001) andAnderson v. Cornejol99 F.R.D. 228, 2389 (ND. Il

2000)). These principlesorm the backdrop for the Court to deciddether to certify a class
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concerningPlaintiffs’ life settlement investments.
. RULE 23(a) PREREQUISITES
Rule 23(a) of the Federal Rule @ivil Procedurerequiresas a prerequit to
certification thatthe Court determine the following
(1) The class is so numerous that joinder of all members is
impracticable;
(2) There are questions of law or fact common to the class;
(3) The claims or defenses of the representative parties are typical
of the claims or defenses of the class; and
(4) The representative parties will fairly and adequately protect the
interests of the class.
Fed. R. Civ. P. 23(&))—(4).
1. Numerosity
The basic question is practicability of joinder, tlo¢ number of interested persopsr
se Practicability of joinder depends tmesize of the class, ease of identifying its members and
determining their addresseand their geographic dispersiorGarcia v. Gloor 618 F.2d 264,
267 (5th Cir. 1980) Here there are approximately 13,000 putatslass memberspread across
the United Statesyho purchasedractional interest in 757 life insurance policiesPIs.” App.at
Ex. | (“LPHI Form 8&K”). The Court finds that the class so numerous that joindef
individual investorgs impracticable. Plaintiffs havethussatisfied the numerosity requirement
for the Clas$
2. Commonality
To satisfy thecommonality requirement of Rule 23(a)(2here must be at least one

guestion of law or fact common to the class. Fed. R. Civ. P. 23(a)i2)e commonality

requirement demands more than the presentation of questions that are common to the class

® Plaintiffs have noprovided evidence of the number of putative classnbers forming the subclassdsowever,
for purposes of this Order, the Court will assume enasity for the subclasses.
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‘because any competently crafted class compldertlly raises common questions.’M.D. ex
rel. Stukenberg v. Pery$75 F.3d 832, 840 (5th Cir. 201@juotingDukes 131 S.Ct. at 255).
Commaality requires the plaintiff to demonstrate not only that the class membars dfia
suffered a violation of the same provision of law,” but that they “have suffereshthe injury
suchthat “all [of the class membetstlaims can productively be liteged at once.Id. (internal
citation omitted).

The commonality requirement is not met “when the proposed class merellshstab
that there is at least one issue whose resolution will affect all or a sagmificmberof the
putative class members.’Perry, 675 F.3d at 84(internal citation omitted). “RatheRule
23(a)(2)requires that all of the class membkeclaims depend on a common issue of law or fact
whose resolution ‘willresolvean issue thais central to the validityf each one of the [class
member’s] claims in one stroke.’Id. (citing Dukes 131 S.Ct. at 2551)¢[D] issimilarities within
the proposed class are what have the potential to impede the generation of common”answers
Dukes 131 S. Ct. at 2551 (internal citation omitted).

The movant bears ¢hburden of demonstrating thaass certification is warrantede.,
that ke can establiska prima faciecase so that common questions can be considered in the
Court’s class certificationinquiry. SeeAuvritt v. Reliastar Life Ins. CpNo. 07¢v-1817, 2009
WL 455808, at *5 n.§D. Minn. Feb. 23, 2009aff'd, 615 F.3d 1023 (8th Cir. 201(plaintiffs
failed to demonstratat the class certification stagjeat their theory wouldreate grima facie
caseunder state law). The Courtthus must rigorodg assessvhethera classwide praeeding
will generate common answers to Plaintiffs’ proposed commuestions The mererecitation
of questions—even if they are important questions shared by the putative class merdbess

not satisfy the commonality requiremeriee Perry675 F.3d aB40. Instead, the Court must
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analyzewhether Plaintiffs’ claims depend upon a common contention whose truth or falsity wil
be established by common proof, and when established, will resolve a central issudnokene s
Perry, 675 F.3d at 843. The Court cannoimerelyrely on Plaintiffs’ formulation of their case,
but must instead, independently assess whether Plaintiffs’ case raisasrcomnestions that can
be answeredith common proof.Comcast Corp.133 S. Ct. at 1432.

Plaintiffs argue thathe following common questionsf law and factare raisedn their
claims:

(1) Whether LPI's use obDr. Cassidy’s lifeexpectancyestimates
breached.PI's fiduciary and/orcontractial duties to thelass;

(2) Whether LPI's retention and monitoring ddr. Cassidy
breachedLP/I's fiduciary and/or contractual duties to thiass;

(3) WhetherDr. Cassidy’slack of experience, trainingnd other
credentialsand his performance disqualified him to provide life
expectancies and wheth&efendants knew or should have
known that they did not; and

(4) Whether Pardo, Peden, and LPHI (1) knew of the existence of
a fiduciary relationship between LPI and théass, (2) knew
that LPI had breacheduch duties through its process of
procuring, relying onutilizing, andpresenting the semes and
life expectancies of Dr. Cassidy, and (3) knowingly
participated in and/or encouraged LPI's breaches of its
fiduciary duties.

Pls.” Mot.for Class Certificatiorat 11.

A. Proposed Common Question 1:

Plaintiffs contend thad common question is whether or not LRIse ofDr. Cassidy’s
estimatesconstituted a breach of LPIfgluciary andbr contractuabluties to the classilt is the
Court’s task to determine whether Plaintiffs can answer this question usingooopnoof and
whether this quesin is central to the validity dhe claimsof the putative class memberSee

Dukes 131 S.Ct. at 2551 As evidence that this question can be resolved using common proof,

Paged of 34


https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025520221&pubNum=708&originationContext=document&transitionType=DocumentItem&contextData=%28sc.UserEnteredCitation%29#co_pp_sp_708_2551�

Plaintiffs offer a statistical method employdaly their actuarial expert, P.J. EriStallard
(“Stallard”). Stallard proposes to potile survivaldata of the 757 insureds to determine if there
is a statistically significant underestimation the life expectancies provided by Dr. Cassidy.
Pls.” App. in Sup. of Repl\Ex. B (Stallard’s Report) at 4What Stallard callsFormula 4
allegedlydemonstrate that manynsuredswill outlive Dr. Cassidy’s predictions. The equation
in Formula 4hasthree inputs: X) the life expectancy of each insured eslculatedby Dr.
Cassidy; (2) the predictdde spanfor that nsured obtainednly from the mortality table used
by Dr. Cassidyand(3) the current agef the insured ohis date of death.PlIs.” App. in Sup. of
Reply Ex. B (Stallard’s Report) at8. Formula 4 contemplates using these three ifiputse
entire pool of insureds in a mathematical equation to determine whether, and to whit@xt
Cassidy underestimatdife expectancies. In other words, Formula 4 is an equation that purports
to determine whether there is a statistically significant deviation between Bsidga life
expectancy estimates attte actuabr expectedsurvival times for th&/57insureds. According
to Stallard, he expected variability of these deviations can be quantified to determethewh
the actuabbserved deviatiors statisticallysignificantor not. Formula 4does not account for
the specific medical historgf each insuredld.

Defendants note thats af Januaryl0, 2013, 60 of the 757 policies hadatured;, and
46 of those 60 insureds diedrlier o at theestimated life expectangyovided by Dr. Cassidy
Defs.” Surreply, Tab B(Scott Peden Aff.at 15 Of the697 unnatured life settlement policies,
more than 64% of the insuretiad not reached Dr. Cassidy’s life expectancy estinasesf
Janary 10, 2013 Id. Based on Peden’s affidavit, nearly 36% (approximately 250) insureds
outlived Dr. Cassidy'spredicted life expectanciesld. Plaintiffs contend that if Stallard’s

formula demonstrates that Dr. Cassglstematically underestimated life expectandbis is
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common evidence that LPI breached ifgluciary and/orcontractual duties by using Dr.
Cassidy’s life expectanciesThe Court disagrees, affidds that Stallard’s Formula 4cannot
serve as the foundation for the alleged common question.

First, Stallard focuses on results, not methodologdt most, Stallard’sformula can
establish thaR64 of 757 of insureds outlived Dr. Cassidyfgedictions,and thathat numberis
statistically significant However, such resul&re not probative adhe question posedwhether
LPI breached its fiduciargnd/or contractualuties byusing estimateproduced by Dr. Cassidy
Answering this question requires an examination of the reasonableness offidyGaethods
not an ex post fact@nalysis of the accuracy of Dr. Cassidsesults Consider, for example, a
hypothetical in which Dr. Cassidy estimated that a policy would mature in five gegess. If
the insured dies innaaccident the nd day, Dr. Cassidy'sstimatewould technically be
accurate, because the insured died within the estimated time frame. Buttéhtbedhct
examination reveals littl@bout the reasonableness of the methodology Dr. Cassidy used to
calculate theinsured’slife expectancy Whether Dr. Cassidy used an unreasonable method
necessitates an analysisthe method, the information availabte@r. Cassidyand the state of
medical carat that time.Proof only of results does not address these factors.

Nor could an aftethefact analysis of the insuredsgeaths, in the aggregate, establish
that LPI was unreasonable in using Dr. Cassidy when andithadi. Stallard suggests that a
bird’s eye view of the @ual resultswill reveal significaninaccuracieshatwill in turn congditute
circumstantial evidencef the unreasonableness of Dr. Cassiay&thods. The Court tsighly
skepticalthat an analysis ofesultsalonecould leada reasonable juror to determine that Dr.
Cassidy’'s mthods were flawed. Moreover, Plaintiffs digtnpresent anygert testimony

supporting that conclusion.
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Second Stallard’s methodology can providaly theaverage variations in Dr. Cassidy’s
conclusions.Considerfor examplethatStallard’s analysis of the estimated life expectanaes f
all 757 policies demonstratemn averagestatistical variance of two year—that is, that Dr.
Cassidy, on average, underestimdiisdexpectancies by two year®laintiffs seek to apply this
finding uniformly to all 757 policies to prove liability and corresponding damdgessucha
uniform application of Stallard’sonclusionsinevitably would leadto both over-and under
compensation. For example, if.0Zassidy correctly estimate@7 life expectancies, but greatly
miscalculatedO life expetancies, the average varianceutd be identical to a scenario in which
Dr. Cassidy slightly miscalculateegkach of the 757 life expectancies. uBapplication of
Stallard’s methodand Fuller's damages formula would owempensatanvestors in 07
policies and undecompensatevestors in 50 policies.

Finally, Plaintiffs did not presenevidenceabout whenLPI should have knowrDr.
Cassidy’s methodologyas flawed, so as to show a time after which it uagasonable for LPI
to use Dr. CassidyObviously,until a number of Dr. Cassidy’'stenates played ouhis results
could not be used to assess their accuracy. It follows that application st@ltsegented
approach could not make it unreasonable for LPI to use Dr. Cassidy’s estimatestihaf data
was available This would necessily split the putative class into at least two pattese who
purchased policies before LHdased on Dr. Cassidy’'s result®uld have detected a problem
with Dr. Cassidy’s methodology, and those who purchéiseckdter. Plaintiffs alsohave not
shown that Dr. Cassidy’s method wdse samehroughout the class period. The Court cannot
ascertain whether DCassidy consistently applied the samethodology Despitehaving had

an opportunity to do sdlaintiffsdid not describany criticism of Dr. Cassidy’s methodology.

" Hearing Tr. at 72:12 (Plaintiffs’ Counsel:At this stage, class cert stage, we do not have a criticism of Dr.
Cassidy’s methodology. All that we have is [Stallard’s] approaahttie Court the court can use ... thah malk
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Recent holdingof the Fifth Circuiton class certification are instructive to the Court’s
analysis. InBenavidesthe plaintiff brought a class action suit against her title insurer, alleging
that she and others similarly situated were denied a mandatory discount wheurttesed
their policies Benavides vChicago Title Ins. C9.636 F.3d 699 (5th Cir. 2011)Under Texas
law, amortgage borrower who refinances within seven years of the initial inkaews entitled
to a mandatory discount on a title insurance poldyen refinancing. There is often no
definitive way for a title insurer to determine, based on the documents availabhehether or
not a priorloan was covered by title insuranceich thata new policy would qualify for the
discount. Title insurance companies thus have developed ad hoc pfaiciapplying the
discount when the borrower’s file contains indicatofgjualifying prior insurance, busome
eligible borrowers might ndbe getting the mandatory discounta denying class certification,
the district courhoted four possible common questions:

(1) Whether the plaintiffs refinanced an existing mortgage within severs \adtar
the recording of the existing mortgage;

(2) Whether he plaintiffs qualifiedfor the mandatory reissue discount in connection
with the reissued lender title policy;

(3) The dollar amount of the reissue discount required to be applied to each
transaction; and

(4) Whether defendant breached other legal duties to class members by failing to give
them the reissue discount.

The district court found, and the Fifth Circuit agreed, that none of the questions advanced
by the plaintiff could be definitively answered falt class members using a generalized set of
facts and producing one unified conclusion. Rather, the trial “would require aniext@degy-
file review to sort out the factual details as to each plaiht@bnsequently, “there [we]rao

truly classwide questions that would benefit from class determinatioin.”

that determination.”) [Docket Entry #147].
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Similarly, in Ahmal v. Old Republic Nat. Title Ins. G&90 F.3d 698 (5th Cir. 2012he

Fifth Circuit reversed the district court’s decision to certify the ctasa simlar set of facts,
holding that the insureds failed to satisfy the predominance requirement under R)8) 28(
class certification While the Fifth Circuit found that plaintiffs failed to meet theedominance
requirement, the Fifth Circuit’s analysiencerning whethehe questions proposé&y plaintiffs
were common is instructive to the Court’s analysis hémeAhmad the district court found four
guestions common to the class:

(1) Whether the plaintiff qualified for the mandatory reissue discount;

(2) What evidence is sufficient to qualify a borrower for the discount;

(3) Whether Defendant or its agents could “earn” or lawfully keep the amount of the
discount not given to eligible borrowers; and

(4) Whether Defendant breached other legal duties to classbensny failing to
give them the discounted reissue premium rates mandated by Texas l[terand
retaining unearned premiums.

Ahmad 690 F.3dat 703. The Fifth Circuit concluded that questions one and four were not
common questions capable of clagisle determination by clasaide proof. As to question two,
the court concluded ivas not a common question because it did not invite a “yes” or “no”
answer, or present a contention whose “truth or falsity” could be established.704 (quoting
Dukes 131 S. Ctat 2551). The Fifth Circuit noted that even if the trier of fact fotimat the
defendants’ proxy indicators constituted evidence from which a reasotidélinsurercould
conclude that a borrower’s originalortgagewas insured, the trier dact would still have to
engagdn a file-by-file review to determine whether individual plaintiffs had original mortgages
covered by title insurare and met the other criteffiar the discount.ld. As to question three,

the Court found this question presupposed that the credit was required to be given, @nd thus

depended on the resolution of question one and could not be considered a common ddestion.
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As in BenavideandAhmal, afile-by-file review is requiredhereto answer the question
posed was LPI's use of Dr. Cassidy’s estimates a breach of its fidu@ad/orcontractual
duties. Absenta global criticism of Dr. Cassidy’s methodology, the fact finder must amahg
particulars of ther57 life expectancies to determimdether his methodology waeasonable
and if not the earliest poimivhenthis information would haveeasonablyeen available to LPI.
Because Plaintiffsvho carry the burden to affirmatively prove that the Rule 23 requirements are
met, have not proffered a classide method to answer question ke Court concludeshat it
cannot be deemed a common question.

B. Proposed Common Question 2:

Plaintiffs next contend that whether LPI's retention and monitoring of Dr.idjass
constituted a breach of LPI's fiduciary and/or contractual dutiesosnanon question. Plaintiffs
maintain that LPI's failure to conduct any meaningful due diligence on @assidy’'s
gualifications to act as an actuary, LPI's use of Dr. Cassidysagjkelife expectancy provider
and its failure to independently review Dr. Cassidy’'s work, amount to breach&PlI'sf
fiduciary and/or contractual duties.

The Court is skeptical that LPI's failure to monitor Dr. Cassidy’s perdoica, without
regard to the reasonableness of Dr. Cassidy’s methodology, could amount to a breih of L
fiduciary and/or contractual duties. Indeed, it is difficult to contatepa scenario where Dr.
Cassidy’s methodology could be found reasonable, yet Defendants could stiflblee for
retaining and relying on him to provide life expectancies. The Court recogh&es failure to
maintain adequate quality control measunghere, under the circumstances, such are required,
can establish a breach of fiduciary duty claim. Here, the issue is whethematRInder a duty

to monitor Dr. Cassidy’s work on an-g@oing basis. Plaintiffs have not adequately alleged the
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basis forsuch a duty. Plaintiffs have the burden to show they can makepowma faciecase,
but they have failed to establish a basis for finding a quality control obligation oweexpert’s
predictive work.

Assuming LPI had a quality control obligation, the following issues would be rdleva
the nature of LPI's quality control policies and procedures, the manner of monifring
Cassidy, and LPI's policies and procedures for evaluating Dr. Cassidyiisresnd the
applicable reasonable standard for such quality conrbk lack of a quality control procedure,
if consistently lacking through the class period, could be proven with common evidence and be
subject to a common answer. Question 2 could be a common queastionly if Plaintiffs
established any basis finding the duty alleged.

C. Proposed Common Question 3:

Plaintiffs contendthat Dr. Cassidy’slack of experience, training, and other credentials
rendered hinunqualified to provide life expectancieand thatDefendants knew or should have
known this. The foundation of this question is whether LPI breached fiduciary and/or
cortractual dutiesby utilizing the services of aingle life expectancy providemwith his
background irrespective of whether Dr. Cassiglymethoalogy was reasonableSpecifically,
Plainiffs allege that LPk exclusive use oDr. Cassidy’dife expectancy calculatianwhen he
had noactuaral training or experience and diwbt have an actuary dms staff, amounts to a
breachof duty.

Relevant evidenct answer this questiorould conceivablyconsistof a review of Dr.
Cassidy’s educatiorand thenature ofhis oncology practiceand his educatiortyaining and
experience withactuarial sciengeor similar work Plaintiffs are correct in their assertion that

the focus of this questiois on Dr. Cassidy'objectivequalifications However,Dr. Cassidis
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experience must be measured under the circumstances existing at the time of egedy all
breach betweeR004andMarch 2011.Thefact finderwould be required tanalyze whether Dr.
Cassidy’'s experience and training, at the time he calculatath life expectancy, was
inadequate. This inquiry would not necessarily result in a common answer fdaske For
example, as to investors who purchased policies in 2011, Dr. Cassidy had at legsaegbf
experience calculating life expectancies. Thisuld not be the case for those investors
purchasing in 2000 Thus,at a minimumthe putative claswould be composed a@Wo groups:
those who purchasedhen Dr. Cassidy had inadequate experigand those who purchased at a
time after Dr. Cassidy gada the necessary experienc&hat would not present a common
guestion.

Only the fact ofDr. Cassidy’s lack of actuarial trainiray failure to have an actuaon
staff are common questions within the context of question 3. However, an answer to those
guegions, which are seemingly undisputed, would not resolve a central issue in one Sieeke.
Dukes 131 SCt. at 2551 That is because Dr. Cassidytisining andexperience throughout the
class period would still need to be considered to determine whetheashenqualified to make
life expectancy calculationslhus, question 3 cannot be deemed a common question.

D. Proposed Common Question 4

Plaintiffs contend that a common questionwisether Pardo, Peden, and LPHI (1) knew
of a fiduciaryrelationshipbetween LPI and thdass, (2) knew thasuch had beehreachedn
the use oDr. Cassidy, and (3) knowinglyarticipated in and/or encouraged LPI's breaches of its
fiduciaryduties Question 4s a formulation ofPlaintiffs’ claim ofaiding and abetting breach
of fiduciary dutiesand encompassedternative theories as to how LPI breached its fiduciary

responsibilities This question, which requires establishing that LPI breached a fiduciary duty,
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suffers from thesame infirmities as questions3 andcannot be considered a common question
for the reasonexplained aboveThe additional component of this questiewhat LPI knew—

is capable of being answered using a generalized set of facts and doesin®tareg@nalysis of
each class member'sircumstances. Only those aspects of question 4 could be common
guestions, butwvhat Pardo, Peden, and LPHhew could vary at different times arttierefore
would not resolve a central issue in one strodkee Dukesl31 S. Ct. at 2551.

E. Proposed Questiorigr theCalifornia Subclass:

Plaintiffs also seek to certify@aliforniaSubclass fowviolations of the UCL, California’s
Unfair Competition Law.Plaintiffs argue the following questions are common to the California
Subclass:

(1) Whether Defendants’ statements regarding LPI's processes for calcuifding
expectancies were material and misleading and/or constituted breaches of LPI's
contractualandbr fiduciary duties to the Subclass, constituting unfair business
acts and practicein violation of the UCL;

(2) Whether Defendants negligently disregarded that the life expectancies Dr.
Cassidy gave were inaccurate, constituting unfair business acts atidegrat
violation of the UCL;

(3) Whether Defendants knew of the inaccuracies, &iled to adjust their practices
to account for them or to use alternative, reliable means of calculating life
expectancies; and

(4) Whether the failure to disclose the incentives under which Dr. Cassidy operated
was material and misleading, constituting unfausiness acts and practices in
violation of the UCL.

Pls.” Mot.at 1+12.
The UCL is violated when defendant’s act or practice is unlawful, unfair, fraudulent, or
constitutes a false or misleadiagvertisement Lozano VAT&T Wireless Servs., Incc04 F.3d

718, 731 (9th Cir. 2007). A business practice is “unfaitinder the UCL when it “offends an

established public policy or whehe practice is immoral, unethical, oppressive, unscrupulous or
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substantially injurious ta@wonsumers.” Wilner v. Sunset Life Ins. Go/8 Cal. App. 4th 952
(2000) {nternal citationomitted). Thus, a plaintiff bringing suit under the UCL must establish
that the practice is unfair.€., harm to victim outweighs any benefit) or fraudulem (is likely

to deceive mmbers of the public}. Albillo v. Intermodal Container Serv., Ind.14 Cal. App.
4th 190, 206 (2003)

Relief under 8 17200 does not require an individualized showing of reliance. Instead,
reliance under the UCL may be presumed for the entire class if a plaintiff @artlstmateial
misrepresentationsvere made to class memberBrazil v. Dell Inc, No. C-07901700 RMW,
2010 WL 5387831 (N.D. Cal. Dec. 21, 2010) re Tobacco Il Casegl66 Cal.4th 298, 397
(2009). Thus, if the class members’ clanarise from the same materiakpresentation, a
common question may be found without addressing relia@enzalez v. Proctor & Gamble
Co, 247 F.R.D. 616, 626 (S.@al. 2007)(citations omitted).

Plaintiffs argue thatjn using Dr. Cassidy Defendants engaged in an unfair business
practice and directly or indirectly obtained property by material nmssemtationsand/or
omissions and for whicRlaintiffs seek disgorgement Blefendantsprofits. Defendants argue
Plaintiffs” UCL questions i@ not common because materiality, religrened damages are not
issues subject to common prodfls.” Compl. at{ 72-80.

As to Plaintiffs’ question 1, which asks whether LPI's statements to investors regarding
its process for calculating life expectancies was a material misrepresen®daioniffs proffer
no evidence of the specific misrepresentation, the context in which it was madehethdnit
was communicated to all putatigellclass members in the same mannBls.” Mot. at 11-12.

The Courtthuscannot determine whether a common answer could be given. While materiality

8 In addressing Defendants’ Motion to Dismiss, the Court granted Defeshddotion in part and dismissed
Plaintiffs’ allegation that Defendants engaged in an unlawful praotider the UCL See Memorandum Opinion
andOrder Granting in Part and Denying in Part Defendants’ Motion to Disijiexket Entry #103].
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can be an objective issue subject to common proof, Plaibats the burden to shogommon
misrepresentatianand a common basis to find materialifeeCampion v. Old Republic Home
Prot. Co., Inc, 272 F.R.D. 517, 537 (S.D. Cal. 201T)hey did not. Given the evidence before

it, the Courtcannotmake the determation that common proof can prove LPI made material
misrepresentations tBaliforniainvestors. Question 1 cannot be deemed a common question for
the California Subclass.

Question 2askswhether LPIcommitted an unfair business practigben it negligently
disregarded that the life expectancies Dr. Cassidy gave were inaccBtateMot. at 11-12.

This question is in essence a reformulation of Plaintffsposed question 1 for the Class. As
discussed above, Plaintiffs have not proposed a viable common method for determining whether
LPI's use of Dr. Cassidy’s predictions constitutes an unfair practice oaahboé duty. Absent

a common reans individualized inquiries are necessary to prove Dr. Cassidy used an
unreasonable method atttht LPI knew or should have knowthatto be saat all times when it
usedDr. Cassidy’'s life expectanciesThus, question 2 for the California Subclass is not a
comma question.

In question 3, Plaintiffs contend that whether Defendants knew of the inacsuiade
failed to adjust their practices to account for them, or to use an alternatiablereheans of
calculating life expectanciesnd that suclamounts to an unfair busiss practice.Pls.” Mot. at
11-12. This question suffers from the same infirmities as question 2 for then@alBubclass.

It presupposes Dr. Cassidy used an unreasonable method and that LPI knew or should have
known that at all times when utsed Dr. Cassidy’s life expectancies. These contentvonsd
have to beproven on a claswide basis before LRiould beheld liable for failing to adjusts

practices or failing to use an alternative, reliable meaumsit cannot do soThus, question 3 for
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the California Subclags not a common question.

Lastly, under question #laintiffs contend that LPI's failure wiscloseto investorshow
it compensated Dr. Cassidgnd whetherthis was a material anthisleadingomission are
common questian Dr. Cassid}s compensationtsicture andLPI's failure to disclosat to
investors is subject to common pras is whether that nondisclosure was mateffde Court
concludes, howevethat this is not a common issue becausdlitnot resolve a central issue in
this case in one stke. See Dukesl31 S. Ct. at 2551.

F. Proposed Questiorfisr the Seller Subclass

Plaintiffs have not proffered a set of common questions for the Seller Subclass. T
Seller Subclass, as presented by Plaintiff Vieira, comprises those nseohlibe putatie class
who sold some or all of the life settlement investments they acquired through hé¥heimbers
of the putativeSeller Subclass pursue the same theofi¢istality as does theClassoverall and
differs only with respect to damages. Thus, the analysis mirrors thaof the Class, and the
Court concludes no common questions are presented.

The Court concludes that Plaintiffeve notsatisfiedthe commonality requiremenior
the Class and theuBclasses Assuming that there are sufficient common questions, however,
the question of whether they predominate over individualized issues searainwill be
analyzednfra in Section IV.

3. Typicality

The third requirement of Rule 23(®)that the plaintiff's claims be typical of the claims
of thepotentialclassmembers Fed. R. Civ. P23(a)(3) Plaintiffs maintain that their claims are
typical becauseroof of Dr. Cassidy’s methodology, his qualifications, dml’'s course of

conduct would be the same whether ttasewere an individual action or a class action.
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Plaintiffs Vieira and Yoskowitz are thproposedCalifornia Subclass representatives.
However, Plaintiff Yoskowitz is not typical of tmeembers othe California Subclass becauate
the time of his purchase, Yoskowitz was not a California resident anchéhdses not have
standing to assert a claim under the U@ection17200 of the UCL does notlav claims to be
brought by noresident plaintiffagainst nonresideefendants for conduct occurring outside of
California. Seeln re Nat'l. WesternLife Ins. Deferred Annuities Litigtion, 467 F.Supp. 2d
1071, 1089 (S.D. Cal. 2006) (holding thaP@nnsylvania resident could not state claimder
§ 17200against a Colorado corporation headquarteréfexasfor purchases in Pennsylvania);
In re Mattel, Inc. Toy Lead PairRrods. Liab. Litig, 588 F.Supp. 2d 1111, 1119 (C.D. Cal.
2008) (California “statutory remedigsay be invoked by oubf-state parties [only] when they
are harmed by wrongful conduotcurring in California.”). Because Yoskowitz was not a
California residentvhen he purchased his life settlemetite alleged conduct did not occur in
Californig and Deéndants are Texas corporatiolV®skowitz cannotassert a claim under the
UCL, and thus is not proper representative of the California Subclada. contrastVieira is
and was a California resident who can prosecute the California claims.

Plaintiff Vieira represents the Seller Subcla&n January 10, 2011, Vieira sold seven of
ten fractional interests in life insurance policies purchased or otheaegsgred from or through
LPI or LPHI that utilized life expectancies provideg Dr. Cassidy. Pls.” Mot. for Class
Certification at 13. Vieira’s claims against Dendants appear to be typicafl those of other
Subclass members.

As to the remaining Plaintiffs, each purchased fractional interests in tifensents for
which Dr. Cassidy provided lifexpectancies through LPIl. While some of the Plaintiffs testified

they do not believe oncologistike Dr. Cassidy,to be per seunqualified to provide life
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expectancies, this testimony does not render them atypical of the clasdgiff$lallegation is
that Dr. Cassidy'squalifications and lack of training or experience in the field of actuarial
science rendered him unqualifiedot thatDr. Cassidy'sstatus as an oncologist ispgr se
disqualifying factor. The Court concludes that the factual record shows that, exgjirlaintiff
Yoskowitz as a representative of the California Subgl&daintiffsS claims are typical of the
putative classind subclassiembersandthatthey havahussatisfied the typicality requirement.

4. Adequacy of Representation

The fourth requirement of Rule 23(®) that the representative parties must “fairly and
adequately protect the interests of the clabgd.R. Civ. P. 23(a)(4) “Because absent class
members will be bound by the judgment in a class actiorstatystrict review of the adequacy
of representation is requiredDodson v. Hillcrest Sec95 F.3d 52, 1996 WL 459770, at *6 (5th
Cir.1996) Adequacyis shownif “(1) the [proposed] representative [has] common interests with
the unnamed members of the class; and (2) it . . . appear[s] that the [proposedhtagveswill
vigorously prosecute the interests of the class through qualified coubselson 1996 WL
459770, at *qciting Gonzales v. Cassidy/4 F.2d 67, 72 (5th Cir.1973)

Plaintiffs maintain that the class representatiobthe Class and Subclassgsl fairly
and adequately protect theengsts of the class, and tlidaintiffs’ counselwho have substantial
litigation experience, wilbrosecute the action zealously and competeniiaintiffs’ counsel
have competently and vigorously maintained the suit by undertaking extensies \@gtovery,
taking and defending a number of depositions, engaging in extensive motion practice, and
litigating the issues relating to the certification hearing. The named Plaintifegzoa sufficient
level of knowledge about the litigation, arthve take an active role in the litigation. No

conflict of interest exists between the named Plaintiffs and the absenv@uwiaiss members.
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Except for Yoskowitzas a representative of the California Subgléiss Court is satisfied that
Plaintiffs have demostrated that the representative parties would fairly and adequately protect
the interests of thel@ssand Subclasses

Having found that Plaintiffs have satisfied Rule 23(a), the Court now determindsewhet
the putative clasand subclassestisfies Rle 23(b)(3).

V. RULE 23(B)(3) PREDOMINANCE AND SUPERIORITY REQUIREMENST

In addition to satisfying the prerequisit@sRule 234), a party seeking class certification
must alsosatisfyRule 23(b) In this casePlaintiffs rely on Rule 23(b)(3), which requires that
guestions of law or fact common to all class members predominate over any quesfticing
only individual members, and that a class action is superior to other available nfethadtty
and efficientlyadjudicating the controversy. While the existence of even one common question
can satisfyjRule 23(a)(2)the Rule 23(b)(3)predominancénquiry “is more demanding,testing
“whether proposed classes are sufficiently cohesive to warrant adjudicatieprbgentatioh.
Ahmad 690 F.3d at 70&itations omitted). A court must consider how the case will be tried on
the merits if the class is certified, “identifying the substantive issues that wmtfotahe
outcome, assessing which issues will predominate, and then determining whetlssues are
common to the classld. Rule 23(b)(3p predominance requiremenannd be metunless the
issues that will predominate are commadah.

In evaluating the paominance of common questions, the tdalrt must meaningfully
consider how the classdaims will be tried. Madison v. Chalmette Refining, L.L,&37F.3d
551 (5th Cir. 2011) (“We hold that the district court abused its discretion by failingotal &t
predominance determination the “rigorous analysis” that Rule 23 requires.... Thet dosbrt

did not meaningfully consider how Plaintifisfaims wauld be tried....”).

Page24 of 34


https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR23&originatingDoc=I5e6e52e00d4111e28757b822cf994add&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Keycite%29�
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR23&originatingDoc=I5e6e52e00d4111e28757b822cf994add&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Keycite%29�
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR23&originatingDoc=I49a76a20e54811e1b60bb297d3d07bc5&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=%28sc.History*oc.UserEnteredCitation%29�
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR23&originatingDoc=I49a76a20e54811e1b60bb297d3d07bc5&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=%28sc.History*oc.UserEnteredCitation%29�
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR23&originatingDoc=I49a76a20e54811e1b60bb297d3d07bc5&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=%28sc.History*oc.UserEnteredCitation%29�

This case raises pervasive individual questions pertaining to liability and danthage
are so substantial that they make this an ir@gpate case for a class actiandclass treatment
an inferior method.

a. Individualized Issuem Liability

Thefoundationof Plaintiffs’ casds that the members of the putatidlassand sibclasses
overpaid for their respective interests in each life settlement transactotodr. Cassidy’'s
erroneous calculationsTheissue that willultimately and necessarilgredominates whether or
not Dr. Cassidy'smethodology was reasonableOnly individualized inquiriescan test the
veracityof this central allegation.During trial, expertwitnesses will have tassess the age, sex,
race, and medicakcords of each insured, the mortality tables utilized by Dr. Cassidy, and the
state of medicaknowledge whemr. Cassidy prepared each life expectanSge Dukesl3l S.

Ct. at 2551. These battles between experts for eacthefA57 policies at issueill overwhelm
the trial proceedings and result in 757 separate mais:

Having promsed onlythe hindsight analysis @&tallard, Plaintiffshave not shown how
trying all 757 policies in one proceeding is “superior to other available methodsirfgraind
efficiently adjudicating the controverSyMarlo v. UPS, InG.639 F.3d 942, 947 (9th Cir. 2011)
Stallard’s formula does not establishat LPl breached its dutiegn using Dr. Cassidy’s
predictionswhen it did Plaintiffs have to show not onlyahDr. Cassidy used an unreasonable
method, andhat LPI knew or should have known this informatiwhenit used Dr. Cassidy’s
estimats. Plaintiffs have not produced a common method to do so. Without a viable common
method, it will be necessary for these toibdividualized inquiresnto the life expectancies
provided by Dr. Cassidy and whether LPI should have known Dr. Cassidy was using an

unreasonable methad each time when he made estimates
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Further, even if Plaintiffs prove theilagams with common evidenc&efendantswill
inevitably examinghe circumstances surrounding each putative class member’s life settlement
investment. See Castano v. Am. Tobacco. &% F.3d 734, 744 (5th Cir. 1996) (“A court must
understand the claims, defenses, relevant facts, and applicable substaniivertder to make a
meaningful determination of certification issues.Tj re Wilborn 609 F.3d 748, 756 (5th Cir.
2010) (noting that the predominance of affirmative efefes such as waiver or estoppel
precluded class certification)ndeed, the Fifth Circuit has noted that an “affirmative defense is
not per se irrelevant to the predominance inquiry” because the “predominance vioduadi
issues necessary to decide an affirmative defense may preclude class aartificagene And
Gene LLC v. BioPay LLG41 F.3d 318, 327 (5th Cir. 2008) (quotinge Monumental Life Ins.
Co., 365 F.3d 408, 420 (5th Cir.2004) Whether established by Defendants as an affirmative
defense or as rebutting an elementR#intiffs’ causs of action, Defendants will seek to
disprove liability and damages for each of the 757 policies, by focusing on the reasessble
Dr. Cassidy's life expectancies amndhen, if ever,LPl could have know Dr. Cassidy’s
methodology \vas flawed

b. Individualized IssuePredominate ilDamages

Individualized issues also predominatePlaintiffs’ claims for damagesWhile damage
calculations need not be exaictthe classcertification stage (as at trial), amodel supporting a
“plaintiff sdamages case must be stent with its liability casé Comcast Corp.133 S. Ct. at
1433 (internal quotations omitted). And for purposes of Rule 23, courts must conduct a
rigorous analysiso determine whether that is s®ukes 131 S. Ct. at 25552. Plaintiffs first
seek contractualamages for Defendants’ breach of the implied duty to peréocontractith

care skill, reasonable expedience, and faithfulness, and skekdisgorgementdamages for
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breach of fiduciary duties and violations of the UCL.

The Caurt’s first step is to translate the legal theory ofdhegedharminto an analys
of the economic impact of thevent. Comcast Corp.133 SCt. at 1433 (internal citations
omitted). Recently, inComcastthe Supreme Court addressed the burden antifia at the
class certification stage to show that damages are capable of measurement swideclaasis.
The Comcastruling reiterated a wekstablished focus of the Rule 2Balysis: The damages
must be capable of detenation on a claswide basisandbe traceable to a plaintiff's liability
case.ld. In Comcastthe plaintiffs failed to link the asserted damages to the liability case,
because the measure of damages flowed fromdii@rent antitrust theoriedut, only one of
them was found viable fortrial purposesIn other words, the damage methodology did not
clearly measure the damages attributable to plaintstsstainableheory of liability. Thus, it
could not be determined that the ctagde determination of damages wasused by laintiffs’
theory of liability.

i. Contractual Damages

Plaintiffs first claim—breach of the implied duty to perform contracts with care, skill,
reasonable expedienand faithfulness-soundsn contract. SeeSipes v. Langford11 S.W.2d
455 (Tex. App.—Texarkana 1995, writ denied) (holding that breach of the duty to perform
contract terms with care, skill, and reasonable expeeiés not actionable in tort)lhe measure
for breach ofcontract damages is “just compensation for the loss of damage actually slistaine
Amigo Broad., LP v. Spanish Broad. Sys.,,I®21 F.3d 472, 4883 (5th Cir. 2008) (citing
Stewart v. Basey245 S.W.2d 484, 486 (Tex. 19%2) Plaintiffs claim to be entitled to
remuneratiorfor the monetary difference between the amaiwety paid for their investmerst

and the amount they would have paid had LPI not breached its dBl@stiffs maintain that
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this is a common inquiry becayder each of Dr. Cassidy’s life expectancies, the “same flaw in
the same methodology used by tlens Dr. Cassidy will have affected the price at the point of
purchase.”Pls.” Resp. to Defs.” SUReplyat 4.

Plaintiffs must prove the amount of contractual damages suffered with reasonable
certainty. NanoProprietary, Inc. v. Canon, Inc537 F.3d 394, 408th Cir. 2008) To show
that overpayment damages can be calculated with reasonable certainty usingiadapsoof
Plaintiffs offer Stallard, wh@oncludes Formula 4 can be used to create a model for quantifying
the amount by which Plaintiffs overpaid for their life settlements, whiaildvihen foreclose the
need to engage in an individualized analysis. He proposepply a single correctionas
produced by Formula # Dr. Cassidy’s life expectanciés calculatethe “true” life expectancy
for each insured. Supp App to PIs.” Reply (Stallard’s Declarationat 1. Under Stallard’s
model, once the “systematic underestimation” for the entire pqmlafies is determined, which
is representd by “r’ in Stallard’s formula this single “correction” will be applied to all life
expectancies to arrive at what Plaintiffs call thmie” life expectancyassociated with each
insured. NotablyStallard’s formula is #rm of averaging, and does not ass¢he accuracy of
life expectancies for specific insureds.

Plaintiffs’ damages expert, DaviN. Fuller (“Fuller”), usesStallard’s results to then
calculate thé'correctacquisitiori price This formula would first determine the rate of return
implied by the price thavestor paidin light of Dr. Cassidy’s life expectancy projection and the
cash flows associated with the policy interedtwould then use this rataf return, the correct
life expectancy for the insured at the time of titesaction, and the adjusted cash flpteking
into account the correctdifle expectancyto determine what the acquisition price should have

been. Finally, the formula would compare this price to the actual acquigime paid in the
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transaction, withthe difference representing the damaghsgedlysuffered by the investo?
Pls.” Supp. Appat Ex. A (*Aff. of David N. Fuller”); Pls.” Supp. Appat 0012-13 (“Fuller
Affidavit”).

Even assuminghat application of Stallard’s formuldy Fuller could yield credile
results,Plaintiffs have failed to meet their evidentiary burd&eeComcast Corp.133 S. Ct. at
1433. Plaintiffs’ proposed damages model does not measure damages resulting from the
particular injury on which Plaintiffs’ liability action is premisedStallard’s “corrected” life
expectancy does natcessarilyepresent the life expectancy LPI should hasedin setting the
acquisition price Stallard can at most calculate an “average” statistical dewiat®iallard’s
formula alsodoes not reveal the manner in which Dr. Cassidy’s method alleagedly flawed,
much less the causal relationship between QCassidy’s method and thgpan of thelife
expectancieshe prepared In other words, Stallard’sormula cannot calculate what life
expectancy a reasonable life expectancy provider would have caldalagedarticular persoat
a particular point in time.This inquiry necessarily involves a fibg-file analysis to determine
what life expectancy should have been calculated by a reasonable provitlareover,
Stallard’s method, byelying only on actual resultdo raise the presumption of wrongdojng
assaimes that LPI should have engagegrovider that used a method tipabducedaccurate
results every time. LPI's provider did not have todoasistentlycorrectin orderfor LPI to
avoid breactlof its fiduciaryand/or contractualuties.

Furthermore, een if Plaintiffs could present a viable common method to calcalate

° Defendants filed a Motion to Exclude Plaintiffs’ Experts, arguira the expertsnethodology does not meikte
requirementsset forth inDaubert Defendants arguthe methodologiesemployed by Stallard and Fulleannot
producereliable conclusions. Even if #hCourt accepted the methodologieposed by Rintiffs’ experts under
Federal Rule of Evidence 70theér methods do natesolvethe questions for whicthey have been offered, that is,
whether LPI breached its duties by relying on Dr. Cassidy's predictodsif so, the amount of contractual
damages. At this juncture, theCourt doesnot rule on whethetheir methodologies medhe requirementsfahe
Federal Rulsof Evidence
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“corrected life expectancy, Plaintiffs would still lack a clasgde method teshowthe effect, if
any, of the correctedife expectancy orthe purchase price for each policilaintiffs hope to
show thatDr. Cassidy’s flawed low life expectancies led to inflated policy prases thathad
Defendants notised suchilawed calculations, policypurchaseprices would have been lower
Yet policy prices are affected Wgctors othethan estimated life expectancies, including market
demand andh buyers desire andisk tolerance for policies wittongerlife expectancies. It is
possible that these additional factors wohée allowed Defendants to charge the same price
for some orall of these policiesnotwithstanding éongerlife expectancy. Plaintiffs provide no
classwide formula that could accurately capture the effect of Stallard’s conclusmoiine price
particular buyers would pdpr policies. Instead, an individualized anasys again necessary.
Plaintiffs will have topresent evidence, policy by polidy provethat alongerlife expectancy
would have resulted ilower purchase pricesDefendants willobviouslypresent individualized
evidence that the reverse is true.

Plaintiffs proffered means ofproving contractual damages, even if it had been fully
developed, does not demonstrate that such damages are capable of measurementwida class
basis. See Comcasii33 S. Ct. at 1433While even a wide disparity among class members as to
the amount of damages suffered does not necessarily mean that class twertifica
inappropriate, class treatment is not “suitable where the calculation of ésamapt susceptible
to a mathematical or formulaic calculation, or where the formayhahich the parties propose to
calculate individual damages is clearly inadequat&egll Atl. Corp. v. AT&T Corp.339 F.3d
294, 307 (5th Cir. 2003). The Court isconvincedthat Plaintiffs’ proposed dmages calculus
represents an accuraspproximaton of any single class member's contractual damages.

Numerous factors that affect the amount of damages, ifta@yy given class member are not
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accounted for in Stallard®rmula. O’Sullivan, 319 F.3d at 744 (“Where the plaintiffs’ damage
claims focus almost entirely on facts and issues specifitdtviduals rather than the class as a
whole, the potential exists that the class action may degenerate in practicelliipée lawsuits
separately tried.?)Schafer v. State Farm Fire & CasoCNo. 06-8262,2009 WL 2391238, at
*4-5 (E.D. La. Aug. 8, 2009) (“the measure of damages requirefalividualized
determinations” and the plaintiffs failed to carry their burden [to shbat]individual damages
could bedetermined by reference to a imamatical or formulaic calculationBurkett v. Bank of
Am., N.A. No. 1:10ev-68, 2012 WL 3811741, at *9 (S.D. Miss. Sept. 4, 2012).

Although unpublished, the Fifth Circuit’'s reasoningre Katrina Canal Breaches Litig.
401 F. Appk. 884, 886 (5th Cir2010)supports the Court’'s holding. Katrina, the plaintiff
insureds moved to certify a class action against insurers for allegedonslafi Louisiana law
requiringanoffer of settlement of claims within 30 daystbé insurer’s receipt of noticd lmss.
There, the district court held, and the Fifth Circuit agreed, that cdBication was not
appropriate because eachaiptiff's claims turnedon the reasonableness of thefahdants’
conduct in deciding whether to make payments to each indivighintiff. SeeBerthelot v. Boh
Bros. Const. Co., L.L.C431 F.Supp. 2d 639, 646 (E.D. La. 200G)he Fifth Circuit further
stated that'individualized issues will predominate, such as the nature and extent of a class
member's damage, whether and how much a class member was paid and for what type of
damage, and whether any payment was sufficient and tiniélyat 887.

ii. Disgorgement of €es

In contrast, dmages folPlaintiffs’ claims forbreach of fiduciary duty and violation of

the UCLfor disgorgement of feelsP| earnedcan be calculated using common pro®faintiffs

offer Fuller's calculations and argukat LPI's profit on each tnasaction can be readily
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determinedusing a simple matheatical calculation.

Disgorgement is “an equitable remedy meant to prevent the wrongadoerefiriching
himself by his wrongs.Allstate Ins. Co. v. Receivable Fin. Co., L.L.801 F.3d 398, 413 (&
Cir. 2007) (internal quotations omitted)Disgorgement wrests #jotten gains from the hands
of the wrongdoer” and is intended to be “remedial and not punitiviel” In Allstate several
insurance companies brought a fraud suit against a grazttpropractic clinics over more than a
thousancclaim filesand sought disgorgement of revenud. The jury awarded approxately
$3,000,000.00 in damages for fraud. The Fifth Circuit reversed the jury verdict, finding that
there was no evidencef how much of the money paid lite insurance companies to the
chiropractic clinics was result of fraudulent billings, rather than billinfys reasonable and
necessary chiropractic care. Because at least some of the maiteyy the insurance
compames may have been for legitimate services, disgorgement of all profits redeywed
defendants was not propdd. at 414.

Plaintiffs carry the burdemf differentiating legitimate fromill-legitimate profits and
mustshow that thdeesthey paid arecausally related to thalleged wrongdoing. Unlike the
situation inAllstate—where the plaintiffs @ughtthe portion of fees attributable to rendition of
unreasonable or unnecessary €aRtaintiffs here seekhe full amount oLPI's gross profits for
each transactigrbecause theasserteachtransaction was unfair and inequitable. According to
Plaintiffs, all of LPI's profis arecausally tied to thereach, as the putative class members would
not have entered intihe transactiomhad they know about LA’'s use of and inattention tathe
work of Dr. Cassidy. LPI's fees earned on each transaction can be calculasaty LPI's
internal cost allocation spreadsheets. Unlike the contractual damagesl/dbiation does not

requirean analysis ofcorrect’ life expectancies Under this scenario, the Court agrees that
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disgorgement of LPI's profits coulsk determined using common proof.

The Court declines toedefine the class to include only those class mendesking
disgorgement of fees as their sole remedy for breach of fiduciaryodWdL violation. If LPI
breached its fiduciary duty by migmesenting the qualifications armtedentials of its life
settlement provider andan provethat had investorknown of Dr. Cassidy’s qualifications, or
lack thereof,they would have not purchasedif@ settlement interedrom LPI, they may be
entitled todisgorgement of all of LPI's fees However, that theorys akin toa fraudulent
misrepresentation theory, whicbquiresproof of reliance. Sears, Roebuck & Co. v. Meadows
877 S.W.2d 281, 283 (Tex. 1994).

Reliane is a barrier to certification, because each of the approximately 13,000
individual investors would have to proweliance on LPI's alleged misrepesgation or
omission Dukes 131 S.Ct. at 2552 n..6The case wouldequire approximately3,000 miri
trials to prove whether class members would have made purchases and for what amount had they
received more information about Dr. Cassidy's experience and compensatictrst For
example, among the 60 policies that have matured, some investors received reginerstiiain
100%, including as high as 128.24%Defs.” Supp. App(Aff. of Scott Peden) at | 7This fact
illustrates the possibility that some class members would testify they would havetstifden
into the transaction, despite LPI's alleged misrepresentations or omjssienguse the
transaction was profitabhle At the least, the jury would evaluate each class member’s
circumstances individually to evaluate whetletlass member relied In light of Plaintiffs’
need to prove reliance, the Court declines to redefine the class to include only tlasg se

disgorgement of fees.
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V. CONCLUSION

The Court concludes, after conducting a rigorous analysis of the requiremented3Rul
thatthe developed faaal record does not suppattss certification. Plaintiffs have failed to
demonstrate thdhe issuepertainingto liability and damagesre susceptible taesolution using
classwide proof andthus,the Court concludethat the common questions, to thextent they
exist, do not predominatemakinga class actioran inferior method of adjudicating the case.
Accordingly, Plaintiffs’ Motion iSDENIED. The parties shall confer and submit a joint status
report no later thaduly 3Q 2013, informing the Catiwhether Plaintiffs intend to proceed with
their claimsindividually or to file an interlocutory appeal.

SO ORDERED.

Date July9, 2013.

AITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF TEXAS
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