839 East 19th Street, LP v. Citibank, N.A. Doc. 56

UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLASDIVISION
839 EAST 18 STREET, LP
Plaintiff,
Civil Action No. 3:11¢ev-1238-M

V.

CITIBANK, N.A.,
A National Banking Association,

Defendant

w W W W W N W W W W W LN

MEMORANDUM OPINION AND ORDER

Before the Court is the Motion for Summary Judgméied by DefendantCitibank,
N.A. [Docket Entry #34] and the Motion for Partial Summauwgdgmentfiled by Plaintiff 839
East 18 Street LP [Docket Entry #37]. For the reasons statéelow, Defendant’s Motion for
Summary Judgment iI&GRANTED, and Plaintiff's Motion for Partial Summary Judgment is
DENIED.

.  PROCEDURAL HISTORY

This dispute ceters on whether Defendant was required to release to Plaintiff insurance
proceeds under a deed of tru€n January 18, 2012, the Court granted Defendant’s Motion to
Dismiss all of Plaintiff's claimsexcept for breacbf contract [Docket Entry #23]Plantiff later
attempted to file an Amended Complaint to add additional claims and reassert theedismiss
claims [Docket Entry #26], but the Courtrded Plaintiff's attempt to ppead on June 11, 2012
[Docket Entry #32], leaving only the breach of contrdatm. Each partymovesfor judgment

as a matter of lawn the issue dfability under the deed of trugdocket Entries#34 and #37].
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.  FACTUAL BACKGROUND

The relevantacts are largely undisputed. On January 26, 2007, Plaintiff obtained a loan
from Defendant in the amount of $5,040,000(the “Loan”), and signed gromissory note
payable to the order of Defenddtite “Note”). (Pl.’s App. 65-74, Def.’s App. 414) Plaintiff
used the proceeds of the loan to purclaaseilti-family property located itlouston, Texas (the
“Property”) for $6,606,000.00(1d.) Plaintiff paid roughly $1,560,60.00in cashtowards the
purchase price(ld.) In addition to the Note, Plaintiff signed a Deed of Trust, Assignment of
Rents, Security Agreements, and Fixture gdir{Pl.’s App. 75-107Def.’s App. 378-99)

The Deed of Trust required Plaintiff to purchase and maintain commercialagener
liability insurance coverage fdhe Propertyat its own expense, with all insurance proceeds
assigned to Defendauantil full satsfaction of the Loan.ld.) The Deed of Trust also included a
“loss payable toehdet clause, under whichll insurance proceeds were to be deliverecal
remain in the possession, afender as further security for Borrower’'s performance uride
Note and Deed of Trust.(Id.) Paragraptsevenof the Deed of Trusses forth how insurance
proceeds fim the mandated insurance polici@sre to beprocessed and disbed between
Borrower and Lenderlt provides:

The amount received by Lender pursuant to this Security Instrument under any

insurance policy, or in connection with any condemnation for public use of the

Property, or for injury or damage to the Property, or in connection with the

transaction financed by the Loan secured hereby (collectively, the “Procexds”),

the option and in the sole discretion of Lender, and without regard to the

adequacy of Lender’'s security, may be (a) applied by Lender upon any

indebtedness secured hereby anduch order as Lender may determine, or (b)

without reducing the indebtedness secured hereby, used by Lender or, with

Lender's express prior written consent, by Borrower to replace, restore, or
reconstruct the Property to a condition satisfactory to Lender, or égsesl by

! The Deed of Trust provides, in relevant part: “Each policy of insurastell be provided through such insurance
companies, as may be satisfactory to Lender, iuish payable to Lender, and shall, if required by Lender, be
delivered to and remain in the possession of Lender as further sdoutig performance of Borrower under this
Security Instrument.” (Pl.’'s App. #80) (emphasis added)
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Lender to Borrower, or (d) divideby Lender in any manner among any such
application, use or release. No such application, use or redealdecure or
waive any default or notice of default hereunder or invalidate any act done
pursuant to such noticer(alter the amount of any payment provided under the
Note, this Security Instrument, or any other Loan Documenpastpone or
extend the due date of any payment due under the Note, this Security Instrument
or any other Loan Document).

(Pl.’s App. 75107, Def.’s App. 37899) (emphasis @ded) Option (b) 8 mandatorynly if the
terms and conditions of another clause of the Deed of Trust, the “Restoration,’Céaeseet,
as determined by.enderin its reasonable judgmentld() Failure to meet any one of the
conditions set forth in th&kestoration Clause relies Lender of the obligation to provide
Proceeds to Borrower for repair purposes under optiorfl¢h). The terms and conditions of the

Restoration Clause grm relevant part

(i) the Improvements affected by such injury, damagcondemnation shall be
replaced, restored or reconstructed to at least shmme condition as the
Improvements in existence on the Propertynediately prior to the injury,
damage or condemnation, in fetbmpliance with all applicable zoning, building,
health and safety, andther laws, ordinances and governmental requirements
applicable to the Restoration;

(i) the plans, specifications, cost breakdown, architect and engineering
agreements, construction contracts, construction schedule, contrangycs,
subcontractors, and any payment and performance bonds reqyirednder,
shall be approved by Lender in its reasonable discretion;

(vi) Lender shall receive satisfactory evidence that (a) the proceesldsting
rental insurance payable on accoohthe damage or destructidogether with
the net cash flow from the undamaged portions ofPttoperty will be sufficient

to pay debt service on all indebtedness secbgethe Property during the full
period of Restoration, (b) the continued wéehe Property upon completion of
Restoration is economically feasibéd will be in full compliance with all
applicable laws and ordinances, &) leases of the Property which Lender may
require to be and remain place following completion of the Restdmat will be

in full force and effect after such completion, and (d) Restoration will be
completed withina reasonable time and in any event no less than six (6) months
prior to theFinal Payment Date (as defined in the Note); and
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(vii) no default under the Note, this Security Instrument or any othkoan
Documentsshall have occurred and be continuing.

(Id.) (emphasis added) Moreover, “in no event shall Lender's consent to or approval of any
Restoration be deemed to extend the due date of any payments owing under the Ngte or an
other Loan Document, or otherwise be construed to cure or waive any default of Bamolwer
the Note (Id.)

After executing the Note and Security Instrumd?iaintiff obtained insurance on the
Property through Lexington Insance Company (“Lexington”) (Pl.’s App. 10) On September
13, 2008,Hurricanelke struck the Houston area, damaging Breperty.(Pl.’'s App. 108-09
Def.’s App.60) As a result, Plaintiff filed an insurance claim with its insurer, Lexingtom
Lexington distributed approximately $100,000 to Plaintiff.? (Pl.'s App. 108—09) Plaintiff
used these proceettsinitiate emergency repaios the Property. (Pl.’s App. 135)

Plaintiff made its requiretban payments to Defendaminly through October 31, 2009
going nto moretary default orthe Note (Pl.’'s App.19) By a letter datedanuary 28, 2010
Defendant notifiedPlaintiff of its defaultand gave notice that if the Note was not brought current
by February 8, 2010, the futlalancewould be acderated and become fully due and payable
(Pl’s App. 12 Def.’s App. 26-29) By a letter datedMarch 26, 2010, Plaintiff was further
notified that its failure to bring the Note currdr@dresulted inan acceleration, and that failure
to pay the full amount due by April 5, 2Q1@ould result in the initiatio of foreclosure
proceedings. (Pl.’s App. 15, Def.’s App. 30-34)

On May 24, 2009, July 14, 2009, and September 4, 2009, threddidetamaged two
buildings at the Property. (Pl.’s App. 153, 228fter the fires damaged the Prope@yairtiff

submitted claims for fire damage to Lexingtaamd Lexington releasedseveral checkgo

2 Plaintiff filed suit in federal codrin Houston against Lexington for allegedly failing to provide appaberi
proceeds for the damage caused by Hurricane Ike to the Property. (P1.2)App.
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Defendanttotalingapproximately$604,054.77. (Def.’s App. 316—321) Lexingtasolatersent

a checkto Defendantin the amount 0f$190,208.01 (“Additional Proesls”), which was sent
after July 6, 2010, the date the property foreclos@kef.’'s App. 40203) Of the $604,054.77,
Defendant distributed approximately $153,500.53 to Plaintiff for repairs, hodghipgpximately
$450,5%.24 in escrow. (Pl.’s App. 1689, 172-73) On May 17, 2010, Plaintiff submitted a
repair plan to Defendamursuant to the Restoration Clausequesting additional disbursement
of the escrowed funds. (Pl.’s App. 113-125)

On May 26, 2010, Defendant executed a Note Purchase Agreement (the “NPA”), by
which Defendansold the Note toJRG Capital Invstors I, LLC (“JRG") for $1,650,000.00.
(Def.’s App. 344-365) On May 28, 2010, Defendant notified Plaintiff thite Restoratio
Clause was not available to Plaintiff because it was in moneteagly, and thabefendant was
additionally rejecting Plaintiff's repair plan because itlid not comply with the Restoration
Clause (Pl.’'s App. 126—-28 Def.’'s App. 3841) On June 4, 201@he NPAtransactiornclosed
and Defendant applied the reiméng insurance proceeds of $450,554.24 in the escrow account
as a credit against the total debt owed by Plaintiff undeNtite (Def.’s App. 22, 33y On
June 9, 2010, Plairfit provided Defendant with a revised repair plan, in response to which
Defendanmotified Plaintiff that Defendant no longer owned the N@B.’s App. 20#17) On
July 6, 2010, JRGnitiated a nonjudicial foreclosureaction, and it purchased the Property for
$1,650,000.00.(Pl.’s App.153) Plaintiff did not bid at the foreclosusale (Def.’s App. 196)

As a result of the foreclosure, Plaintiff lost allits equity in the Property.

Plaintiff contends that Defendant breached the Restoration Clauséubing to release

% While the check is dated August 13, 2010, Defendant asserts that it didceterit until Jarary 25, 2011.
Nevertheless, both parties agree the Additional Proceeds were sent bytaexfierJuly 6, 2010, the date of the
foreclosure on the Property.

* Under the Deed of Trust, Defendant could sell or assign the Note and Deestofifin no wtice to, or consent
of, Plaintiff. (Pl.’s App. 75107, Def.’s App. 37899)
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to Plaintiff all or a portion of (1) $450,554.24 in escrowed insurance procaedgy?2)
$190,208.0kent by Lexington to Defendaatter the foreclosurthat occurred on July 6, 2010
In response, Defendamtaintainsthat it was not requiretb provide Plaintiff withany more
Proceeddecause Plaintiff was in breaohthe Note and the Deed of Trust, having failed to pay
the Note and to restore the Property to itshpreicane condition.Due toPlaintiff's defauls,
Defendant argues thatdnttiff is not entitled to relief under the RestooatiClause, thereby
allowing Defendant to apply the escrowed funds to Plaintiff's indebtedness tmnd aey
Additional Proceeds after the foreclosure as a credit against the amountf Blaiedi underthe
Note
1. SUMMARY JUDGMENT STANDARD

Summary judgment is proper when “the movant shows that there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter ofHesiR.Civ.P.
56(a) If a reasonable jury could return a verdict for the-mmving party, then there is a
genuine dispute of material faGates v. Tex. Dep't of Protective & Regulatory Sebasy, F.3d
404, 417 (5th Cir2008)(citing Anderson v. Liberty Lobby, In@l77 U.S. 242, 2481986). The
moving party bears the initial burden of identifying those portions of the record thahsiate
the absence of a genuine dispute of material S#a#Celotex Corp. v. Catrety77 U.S. 317, 323
(1986) Lynch Props., Inc. v. Potomac Ins. Cb40 F.3d 622, 625 (5th Cif.998) Once the
movant carries its initial burden, the burden shifts to themowant to show that summary
judgment is inappropriate, by designating specific facts beyond the pleadingzrdhatthe
existence of a genuine dispute of material f&ateFed.R.Civ.P. 56(a)AndersonA477 U.S. at
250; Fields v. City of S. Houston, Te®22 F.2d 1183, 1187 (5th Cit991) In determining

whether a genuineigpute of material fact exist§actual controversies are construed in the light
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most favorable to the nemovant, butonly if both parties have introduced evidence showing
that a controversy existd ynch Props.140 F.3d at 62fcitation omitted).
IV. ANALYSIS

As noted above, the relevant facts &mgely undisputed. Resolving the summary
judgment motions turns on tihegal question of whetheéhere is a genuine issue of material fact
as toDefendans liability under the Deed of TrustThe Court concludes that, as a matter of law,
Defendant did not breach the Deed of Trust as to its application or retention of #my of
Proceeds.

In Texasthe essentiablements of a breach of contratimare ° (1) the existence of a
valid contract; (2) performance or tendered performance by the plaintiff; (8tbref the
contract by the defendant; and (4) damages sustained by the plaintiff as afréselbreach.
Mullins v. Testamerica, Inc564 F.3d 386, 418 (5th Cir. 200Qjuoting Aguiar v. Segal 167
S.W.3d 443, 450 (TexApp.—Houston [14th Dist.] 2005, pet. denjgd The parties do not
dispute the validity of the Note and Deed of Trukte issue before the Court is whether
Defendant’s condkct, which isalsonot disputed, constitutealbreach of theterms of theDeed of
Trust particularly the Restoration Clause.

1. Release of $450,554.24 in Escrowed I nsurance Proceeds

The terms of the Deed of Trust regarding the disbursemeRtanfeedsare clear and
unambiguous. For the time periathen Defendant received the $450,554.24 in question, the
undisputed summary judgment evidence shias Plaintiff was in monetary defaulBI('s App.

19, Def.’s App. 11, 14)

®> A deed of trust is a mortgage with a power to sell on default and is govgyrke same rules of interpretation
that apply to contract§ee Starcrest Trust v. Beyi§26 S.W.#8 343, 35152 (Tex. App—Austin 1996, no writ).
® Both parties maintain that Texas law controls in this diversity acfibecefore, the Court applies Texas law.
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The provisions ofparagraph even allowing Plaintiff to use insurance proceeds to
restore the Propertyare expressly conditi@ad on “no default..[having] occurred and be
continuing.” (Pl.’s App. 81 At the time Plaintiff requestetthe Proceeds from Defendant under
the Restoration Cisse,default was continuing(Pl.’s App. 19 Accordingly, Plaintiff was not
entitled to receive the Proceeds under the Restoration ClausBeteriant wasot otherwise
obligatedto release thé&roceeddo Plaintiff. Defendant was contractually endd to use the
Proceedsowards the balance of Plaintiff's indebtedness undeNtie’

2. Release of the Additional Proceeds

The Court finds as a matter of law that Defendant did not breach the Deed of Trust when
it appliedthe Additional Proceedss a credit against the amount Plaintiff owed under the Note.
Paragraplsix of the Deed of Trust requires that the insurance policl@ained by Plaintiff
include a “loss payable to lender” clausefavor of and in a form acceptable to Lend@&il.’¢
App. 79-81,Def.’s App. 383 Plaintiff also assigned to Lender all insurance proceeds from each
and every kind of insurance obtained by Borrower related to the Property, until igflhctadn
of the loan. id.)

Plaintiff contends that even if a deficiencgmained as alleged by Defendant, the
deficiency was satisfied by tlm®nrecourse nature of the debt, as outlined in paragraph tafenty
the Note® The Court disagreesThe fact that Defendant may not be ablerdoover certain
moniesfrom Haintiff under the nonrecourse provisions of the Ndtes not mean that Plaintiff

has satisfied its indebtednassder the Note.The Fifth Circuit, in interpreting Texas law, noted

" In light of this finding, the Court need not consider whether Plaintiff the other tens and conditions of the
Restoration Clause. Specifically, the Court need not reach the issue oembeflendant exercised reasonable
discretion in rejecting Plaintiff's repair plan of May 17, 2010, whichuld be relevant to whether the third
conditionof the Restoration Clause was met. The Court also need not decide vitiathtff was in normonetary
default due to Plaintiff's alleged failure to keep the property in the condgmuired by the Deed of Trust.

8 According to the nonrecourse proviss of the Note, subject to particular exceptions, Borrower is generally not
personally liable for the payment and performance of the indebtedretsbligiations evidenced or arising under
the Note. (Pl.’s App. 71)
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that the term “indebtedness” is a legal term of art describing “[t]he statengfibelebt,without
regard to the ability or inability of the party to pay the sdnkResolution Trust Corp. v.
Northpark Joint Venture958 F.2d 1313, 132(th Cir.1992)(quoting Black’s Law Dictionary).
The court went on to note that]tje fact that alebt is norrecourse does not change the fact that
the debtor is ‘in debt’ to a creditorld. Here, Plaintiff does not dispute thaven after
application of the Proceeds from the foreclosure sale, the amount Plaintiff owedetodant
under the Note wasot satisfied Therefore,because anortgage debt remained outstanding
after the foreclosurdefendantvas entitled tdhe Additional Proceeds under the Note and Deed
of Trust.
V. CONCLUSION

For the foregoing reasons, the Court concludes that Defeisdamitled to judgment as a
matter of law. The CourtGRANTS Defendant’s Motion for Summary Judgment &ENIES
Plaintiff’'s Motion for Partial Summary Judgmenkinal judgment will beentered bya separate
order.

SO ORDERED.

Dated:October 30, 2012.

NORTHERN DISTRICT OF TEXAS

° While the exact amount unsatisfieshder the Note after the proceeds of the foreclosure sale were applied is
unclear, the summary judgment evidence demonstrates that there was aaeb€iat least four million dollars.
(Pl’s App. 149)
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