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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

DR. ROBERT J. HENDERSON, 8
Plaintiff,

Civil Action No. 3:11-CV-1992-D
VS.

w wn W W W

*This memorandum opinion and order was
THE PAUL REVERE LIFE 8 filed unsealed on May 6, 2013 after the parties
INSURANCE COMPANY, et al.,

agreed that no part needed to remain under seal.

Defendants. §

MEMORANDUM OPINION
AND ORDER

In this suit by a physician to recover total disability benefits under two insurance
policies through state-law breach of contractd declaratory judgment claims, or,
alternatively, under ERISAthe court must resolve three motions. These motions present
the questions whether the plaintiff-physician’s state-law claims are preempted, whether the
defendants-insurers’ summary judgment evidence should be stricken, and whether the
defendants-insurers are entitled to summary juegmon the merits of the physician’s claims.

For the reasons that follow, the court holds that the physician’s state-law breach of contract
claim based on one policy is not preempted under ERISA and that his breach of contract
claim based on the other policy is preempted. The court maisespontéhat, to the extent

it is not preempted, the physician’s declaratory judgment action should be dismissed. And

it holds that the defendants-insurers areemtitled to summary judgment on the merits of

'Employee Retirement Income Security Act of 1974, 29 U.S.C. §8 1001-1461.
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the physician’s claims under state law or ERISA.
I
A

This is an action by plaintiff Robertdenderson, M.D. (“2 Henderson”)—a spine
surgeon—against defendants The Paul Revéedrisurance Company (“Paul Revere”) and
The Great-West Life Assurance Company (“GM&est”) seeking total disability benefits
under policies issued by Paul Revere and Gi¢edt. Dr. Hendersoalleges claims for
breach of contract based on bptilicies. He also requeststtthe court declare his rights
to disability benefits under the policies. Altatively, if the courdetermines that either
policy is preempted under ERISA, he assarttaim for disability benefits under ERISA §
502(a)(1), 29 U.S.C. § 1132(a)(1).

Dr. Henderson organized Dr. RoberH&nderson M.D., P.A. (“Henderson PA”) in
1980% He was the sole ownenember, officer, and directof Henderson PA until it was
dissolved in 1991. Henderson PA provided Benderson and all afs other employees
with group health insurance benefits amqekasion plan. A Julgl, 1986 document entitled

“Corporate Disability IncomePlan Resolution” (“Resolution”) provided that “this

%In recounting the factual background, the court summarizes the evidence in the light
most favorable to Dr. Henderson as the summary judgment nonmovant and draws all
reasonable inferences in his favobee, e.g.Owens v. Mercedes-Benz USA, | 1541
F.Supp.2d 869, 870 n.1 (N.D. Tex. 2008) (Fitzwater, C.J.) (diligy Bank Nat'l Ass’'n v.
Safeguard Ins. Cp422 F.Supp.2d 698, 701 n.2 (N.D. Tex. 2006) (Fitzwater, J.)). Where the
court recounts evidence that defendants have introduced, Dr. Henderson either has not
objected to or moved to strike the evidence, or the court has explicitly overruled the objection
or motion.
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corporation will establish a corporate heatdthn . . . and will offeto qualified employees
this health plan in tern for the services rendered Iypse employees to the corporation.”
Ds. 6/27/12 App. 33.

In 1986 Dr. Henderson obtained a ditbinsurance policy from Great West
(“Great West Policy”). The Great WdBblicy was owned initially by Henderson PA, but
when that entity dissolvad 1991, the policy reverted by Dr. Henderson personally.

From 1988 through January 1993, Dr.nderson was employed by Dallas Spine
Group (“DS Group”). In June 1992 DS Groegtablished the Dallas Spine Center
Employee Welfare Benefit Trust (“DSC Trutlin November 1992 Dr. Henderson obtained
an individual disability insurase policy from Paul Revere (“Pakkvere Policy”) as part of
an employee sedity plan (“ESP”)? Four other physicianssal obtained policies through
Paul Revere as part of the ESP. As pathe ESP, DS Group matted the premiums for
the individual policies through a list bill. Byrtue of DS Group’s ESP and list bill, Paul
Revere provided a “Select MuLife discount” of 15% for all participating policies.
Approximately two months aftehe Paul Revere Policy wasued, Dr. Henderson left DS
Group and started his own practice. Shdtigreafter, the Paul Revere Policy lapsed.

In January 1993 Dr. Henderson learned Hhetdiderson PA had been dissolved. He
organized a professional associatione¢6nd Henderson PA”) under the same name as

Henderson PA. In March 1993 he changed the name of Second Henderson PA to Robert

3An ESP is established to provide group benefits to members through an employer,
resulting in a reduction of premium for the members of the ESP.
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James Henderson, M.D., P.And in 1999 he changed the naagain, this time to Dallas
Spine Care, P.A.” (“DS Care”). Despite tieme changes, Dr. Henderson remained the sole
owner, member, officer, and director of thistity from its inception in 1993. He was the
only individual employed by Helerson PA, Second Hderson PA, or DS Care who owned

a disability policy from Great West.

In July 1993 Paul Revere notified Dr. Henstn by letter that theaul Revere Policy
had been marked “No Longer in Force” advdrch 1, 1993 and that he was required to
submit a reinstatement application to placedtrerage back in force. The Paul Revere
policy was reinstated later #1993. Atthe time, Dr. Henderswmas the sole owner, director,
member, and officer of Second Henderson &, entity whose name became DS Care.
Paul Revere did not insuamy other employee of Secondrdierson PA or DS Care. DS
Care was dissolved in 1999.

According to Dr. Henderson’s second ameahdemplaint, he submitted a claim for
total disability in February 2009. In JuB010 this claim was denied. Dr. Henderson
appealed, but his appeals were denie@dabruary 2011. This lawsuit followed.

B

Defendants move for summary judgment in two motions. In the first—which they

filed as a motion for determination of digpbility of ERISA and to dismiss preempted

claims, and which the court converted to a motion for partial summary judgrtaey

“The court notified the parties by July 2812 order that the motion would be treated
as a motion for partial summary judgment.
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contend that th&reat West Policand théPaul Revere Policgre parts of employee benefit
plans governed by ERISA. They therefore maintain that Dr. Henderson'’s state-law claims
are preempted under ERISA (under both conflict preemption and complete preemption); that
he must recover, if at all, under § 502 of ER]&nd that his jury demand should be stricken
because there is no jury trial right for the equitable remedy that ERISA provides. Defendants
ask the court to hold that Dr. Henderson'’s claims are governed by ERISA, to dismiss his
state-law claims, to strike his jury demand, and to decide his ERISA claims on cross-motions
for summary judgment, based on the administrative record.

In their second motion—a motion forpal summary judgrant on the disability
claim—defendantsnaintain that they are entitled to summary judgment holding as a matter
of law that Dr. Henderson is not totally disabled undeGteat West Policyand thePaul
Revere Policy

Dr. Henderson opposes both motions. He also moves to strike in their entirety the
declarations of Donna Dinsmore (“Dinsmore”), Clark Hornbaker (“Hornbaker”), Joye
Lawson (“Lawson”), and Diane Gardner (“Gardner”), or to sustain objections to their
testimony.

Il

The court first addresses Dr. Henderson’s motion to strike summary judgment

evidence.
A
Dr. Henderson objects to four declarations attached to defendants’ motion for partial
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summary judgment: of Dinsmore, an underwriting consultant for Unum Group, of
Hornbaker, the former Executive Directof DS Group; of Lawson, the former Chief
Financial Officer of DS Group, and of Gardner, a manager of Unum Group.
B

Dr. Henderson objects generally to Dinsmore’s declaration on the grounds that it is
conclusory, speculative, and without any foundation or evidentiary support. On the same or
substantially similar grounds, he also objects to statements about DS Group’s interactions
with the Paul Revere Policy. Defendants respond that the declaration is not conclusory or
speculative because Dinsmore has personal ety of the Paul Revere Policy from her
review of the underwriting files.

Under Fed. R. Civ. P. 56(c)(4), “[a]n affidavit or declaration used to support or oppose
a motion must be made on personal knowledgeput facts that would be admissible in
evidence, and show that the affiant or declarant is competent to testify on the matters stated.”
“Conclusory allegations, speculation, and unsubstantiated assertions are not evidence.”
Olabisiomotosho v. City of Hoysl85 F.3d 521, 525 (5th Cir. 1999) (citibgpuglass v.
United Servs. Auto. Ass'T9 F.3d 1415, 1429 (5th Cir. 1996)). The court denies Dr.
Henderson’s motion to strike Dinsmore’'scdthration because it is based on personal
knowledge that she derived from her review of the underlying docunteaésPerdomo v.

Fed. Mortg. Ass’n 2013 WL 1123629, at *2 (N.D. Tex. Mar. 18, 2013) (Lynn, J.)

°The court need not address objections taléwarations that pertain to evidence that
the court is not considering in deciding the merits of defendants’ summary judgment motion.
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(concluding that declaration was supported by personal knowledge because declarant
reviewed records in caself. Carson v. Perry91 F.3d 138, 1996 WL 400122, at *1 (5th

Cir. June 6, 1996) (per curiam) (“We have held that an affidavit can adequately support a
motion for summary judgment when the affiant’s personal knowledge is based on a review

of her employer’s business records and the affiant’s position with the employer renders her
competent to testify on the particular issue which the affidavit concerns.”). Dinsmore avers

that she reviewed the files, is aware of tlveintents, and has knowledge of the facts stated

in her declaratiof.

As for Dr. Henderson’s specific objections to Dinsmore’s statements about the Paul
Revere Policy, these averments are also supported by personal knowledge. Dr. Henderson
appears to object on the basis that these statements lack evidentiary support and are
conclusory. Yet the statements in question only relate the contents of the documents that
Dinsmore reviewed, or draw reasonable inferences from these documents based on her
knowledge and experience as an underwriting consultant, and are therefore adndissible.

United States v. Cant@67 F.3d 198, 204 (5th Cir. 1999) (“Personal knowledge can include

*Dinsmore states:

| have reviewed Paul Revere’s underwriting files in connection

with [Dr. Henderson’s policy] which contains business records

maintained by Paul Revere and Unum Group in the course of
their business and know that file’s contents. In my capacity as
Underwriting Consultant, | have knowledge of the facts stated

in this declaration, all of which are true and correct.

Ds. 6/27/12 App. 36.



inferences and opinions, so long as they are grounded in personal observation and
experience.” (quotingnited States v. NeeB6 F.3d 1190, 1206 (1st Cir. 1994)). Statements
from her declaration, such as that, “because the Great-West Policy was paid for by [Dr.]
Henderson’'s employer, he was entitled to a larger monthly benefit than he would have
otherwise qualified for,” D6/27/12 App. 38, are within hg@ersonal knowledge and are
admissibl€.
C

Dr. Henderson moves to strike Lawson’s and Hornbaker’'s declarations in their
entirety, contending they are speculative based on their recollection of facts from
approximately 20 years ago, and are unsupported by evidence. Alternatively, he moves to
strike specific statements. The court concludes, however, that both declarants have personal
knowledge of the facts contained in their respective declarations. Dr. Henderson’s objection
appears to be only that the facts about which they have personal knowledge occurred many
years ago and that the declarations are not accompanied by supporting documentary
evidence. This objection goes to the weighthe evidence, not to its admissibilit§aee,
e.g., Kelly v. PaschglkP005 WL 5988648, at *4 (W.D. Tex. Apr. 19, 2005) (holding that
complaints about doctor's memory wenweight, not admissility, of his opinion). The

declarations are therefore admissible summary judgment evidence, and Dr. Henderson’s

’Although Dr. Henderson asserts that “Defendants cannot be allowed to substitute a
declarant’s statements for documents that have not been produced,” he does not clearly make
a best evidence objection under Fed. R. Evid. 1002. The court holds that any such objection
that could have been made has been waived.
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motion to strike is denied in this respect.
D

Dr. Henderson also objects to Gardner’s declaration on the basis of relevance,
contending that it addresses the details of the Unum plan. The court concludes that the
declaration is relevant insofar as it relatesteether a plan exists. Accordingly, the court
denies the motion to strike as it relates to Gardner’s declaration.

1l

To decide defendants’ first motion for partial summary judgment—i.e., whether Dr.
Henderson’s claims are governed by state law or under ERISA—the court must determine
whether theGreat West Policyand/or thePaul Revere Policis part of an ERISA plan.

“We have frequently stated that the existence of an ERISA plan within the statutory
definition is a question of fact. However, where the factual circumstances are established as
a matter of law or undisputed, we have treated the question as one of law to be reviewed de
novo.” House v. Am. United Life Ins. Ca@99 F.3d 443, 448 (5th Cir. 2007) (citations
omitted). “It is clear that, while not so stating, [the Fifth Circuit has] followed [its] sister
circuits in treating the existence of an ERISA plan as a mixed question of fact anddaw.”
at 449. This court therefore concludes that the question whether insurance policies such as
the ones at issue here are part of ERISA pgkasnixed question of fact and law. If there
IS no genuine issue regarding a fact that réient to this inquiry, the court decides as a
matter of law whether the policy is part of anlER plan. If there is a genuine issue of fact,
however, the trier of fact must resolve thgue before the court can determine based on the
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facts so found, and as a matter of law, whether the policy is part of an ERISA plan.

When a party moves for summary judgment on a claim for which the opposing party
will bear the burden of proof at trial, the moving party can meet its summary judgment
obligation by pointing the court to the absence of admissible evidence to support the
opposing party’s claimSee Celotex Corp. v. Catreff77 U.S. 317, 325 (1986). Once the
moving party does so, the opposing party must go beyond his pleadings and designate
specific facts showing there @asgenuine issue for trialSee idat 324;Little v. Liquid Air
Corp., 37 F.3d 1069, 1075 (5th Cir. 1994) (en banc) (per curiam). An issue is genuine if the
evidence is such that a reasonable jury coeflarn a verdict in the opposing party’s favor.
Anderson v. Liberty Lobby, Ine&77 U.S. 242, 248 (1986). The opposing party’s failure to
produce proof as to any essential elemeiat dbim renders all other facts immateri8kee
Trugreen Landcare, L.L.C. v. Scditl2 F.Supp.2d 613, 623 (N.D. Tex. 2007) (Fitzwater,

J.) (citation omitted). Summary judgmentmandatory if the opposing party fails to meet
this burden.Little, 37 F.3d at 1076.
v

Defendants first move for partial summary judgment on the ground that Dr.
Henderson’s state-law claims are completely preempted under ERISA because each
disability policy is part of an ERISA employee benefit plan.

A

“Whether ERISA preemption applies regagla particular insurance policy depends

on whether the policy is propgrtlassified as an employaelfare benefit plan under the
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terms of the statute Meyers v. Tex. Health Re2009 WL 3756323, at *3 (N.D. Tex. Nov.
9, 2009) (Fitzwater, C.J Magallon-Laffey v. Sun Lif&ssurance Co. of Canad2001 WL
1082414, at *2 (N.D. Tex. Aug. 28, 2001) (Fitzesa J.). Under ERISA, an “employee

welfare benefit plan’ . . . mean[s] any plamndl, or program . . . established or maintained

by an employer or by an employee organization . . . for the purpose of providing for its

participants or their beneficiaries, throutite purchase of insure@ or otherwise . . .
benefits in the event of sickness, acciddigability [or] death.”29 U.S.C. § 1002(1). To
gualify, a plan must (1) exig®) not fall within the safe haor provisions established by the
Department of Labor, and (3) satisfy tBERISA requirements of establishment and
maintenance by an employer wititent to benefit employeed-douse 499 F.3d at 448
(citing Meredith v. Time Ins. Cp980 F.2d 352, 355 (5th Cir. 1993)).
B
The court considers first the Great West Policy.
1
At issue with the Gred/est policy is the thirgrong of the test, which requires that
the plan “satisfy the primary elements of2RISA ‘employee benefit plan’—establishment
or maintenance by an employetanding to benefit employeesld. at 450. This requires
that “the plan must provide benefits téestst one employee, natluding an employee who
Is also the owner of the business in questi@ldmen v. Paul Revere Life Ins. Ckb6 F.3d

1102, 1104 (11th Cir. 199%gitations omitted)see als®9 C.F.R. § 2510.3¢b) (“the term
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‘employee benefit plan’ shall not include any plan, fund or program . . . under which no
employees are participants covered underglan.”); 29 C.F.R8 2510.3-3(c)(1) (“An
individual and his or hespouse shall not be deemed teb®ployees with respect to a trade
or business, whether incorporated ornaorporated, which isvholly owned by the
individual or by the individuaand his or her spouse.”).

Dr. Henderson maintains that he wassbke owner of Hendeon PA and was the
only person covered under the Great West Polite argues thainder 29 C.F.R. § 2510.3-
3(b) and (c)(1), he codInot be considered an employee éhat the Great West Policy falls
outside ERISA.

Defendants respond that theuct should consider not gnthe Great West Policy but
the other employee benefits, including healgurance, that Hendson PA provided to its
other employees. They point to the Resioluand argue that itexpressly relates the
disability benefitsand a ‘corporate health plan’ foboth employees and ‘executive

employees.” Ds. 8/15/12 Replyl (emphasis in original). Defendants argue the Henderson
PA’s “corporate health plan” was a grolyealth insurance oy issued by United
HealthCare that insured DHenderson and all other employeéthe Henderson PA. They
maintain that Henderson PA’s group healtbuirance policy is related to the disability
benefits through the Resolution.

2

A sole proprietor’s purchase of insurafaehimself and hispouse does not subject
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the policy to ERISA.Raymond B. Yates, M.D., P.V. Profit Sharing Plan v. Hengiéh

U.S. 1, 21 (2004) (“Plans thabver only sole owns or partners and their spouses, the
regulation instructs, fall outsidétle I's domain. Plans covg working owners and their
nonowner employees, on the othand, fall entirely withifERISA’s compass.” (footnotes

and citations omitted)). Moreover, when@mner purchases a pofibenefiting only the
owner and no other employees, the policy ispat of an ERISA plan simply because
benefits are also providetiyough different policies, tasonowner employees. For example,

in Slamenthe Eleventh Circuit addressed whether a disability insurance policy purchased
by the plaintiff's solely-owned dental ptace and benefiting only the plaintiff was an
ERISA plan by virtue of thelental practice’s hang established a health plan providing
health insurance coverage for the plaintiff and his employees several years before the
purchase of the disability insurance poliSlamen166 F.3d at 1103. Brourt concluded

that the disability insurance i@y was not an ERISA employeeelfare benefit plan because
“[nJo employees received any tefits under the plan andete is nothing in the record
showing that the disability insurance policyabe any relationship to the health and life
insurance benefits that [the plaintiff] provides to his employe&sk.’at 1105. The court
explained that “non-ERISA befits do not fall within ERISAS reach merely because they
are included in a multibenefit platong with ERISA benefits.1d. at 1105 (quotingemp

v. IBM Corp, 109 F.3d 708, 713 (11th Cir. 1997)). rigééit programs must be analyzed

separately “absent evidence . . . shgathat the two programs are relatedd. at 1106.
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The court noted that “the two policies were purchased at different times, from different
insurers, and for different purposes. The first policy cover[ed] [plaintiff's] employees as well
as himself, while the second policy only cover[ed] [plaintiff] and was not designed to benefit
[plaintiff's] employees.”ld. at 1105.See also Robertson v. Alexander Grant & 7388 F.2d

868, 871-72 (5th Cir. 1986) (holding that similar plans should not be considered together for
purposes of ERISA where the “plan coverthg partners does not pay any benefits to
principals, and the plan covering principals does not pay any benefits to partners”).

In Housethe Fifth Circuit was presented with the argument that a multi-class group
insurance policy—in which one class comprised only owners or partners—did not constitute
an ERISA plan. The panel distinguistf@idmenand other similar cases on the basis that,
in those cases, “separate and distinct plans were maintained exclusively for oWnese”

499 F.3d at 451. In contrast,House
the partner-class disability coverage was part of a
comprehensive employee welfare benefit plan covering both
partners and employees. The AUL life and disability insurance
was bargained and paid for as a package by the firm, through a
single subscription agreement resulting in a group policy. The
policy contemplate[d] and establishe[d] a single plan, with the
only distinctions between classes being the method of
determining pre-disability earnings—since partners’ variable,
non-salary income would have to be calculated differently—and
a more generic disability description to accommodate the
variable occupations of the notteaney participants. The rights
of House as well as all non-partner attorneys and firm
employees, while spelled out in their individual certificates of

insurance, arose from the group policy.

Id. at 451-52. Accordingly, the panel held that “the non-partner and partner-class life and
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disability coverage [were] sufficiently related and intertwined as to constitute one overall
benefit plan” governed by ERISAd. at 452.

It is undisputed thahe Great West Policy covered only Dr. Henderaod that he
was the sole owner of the Henderson PBdthough defendants argue that the Great West
Policy was “part of the [Second Henderson PApsprehensive welfare benefit plan . . .
as described in the [Resolution],” the summadgment evidence iasufficient to “link[]
the health and disability coverage for owaed non-owner employeé®s. 8/15/12 Br. 12,
and therefore no genuine fact issue thiacludes the court from deciding the ERISA
coverage issue as a matter of law. The Resolution states, in relevant part:

[w]hereas, it is the desire of tlserporation . . to relieve the

minds of its employees, includiiig executive employees, of a

lack of sufficient income duringeriods of disability . . . this

corporation will establish a corporate health plan . . . and will

offer to qualified employees thigalth plan in return for the

services rendered by those@oyees to the corporation.
Ds. 6/27/12 App. 33. Dr. Henderson testified that HendersoprB¥ided group health
insurance to its employees beginning in 198fbably [through] Unitd HealthCare.” Ds.
6/27/12 App. 10. In contrast, the Gr&¥dest Policy was purchad in 1986, from Great
West, for the benefit of DHenderson only. As iBlamenthe two policies were purchased
from different insurers, for differ¢ purposes, at different timeSee Slameri66 F.3d at
1105. The statement of an intent to cremté&orporate health plan” to be offered to

“‘qualified employees,” with no further referee to health insurance or to the United

HealthCare group health insurance would not jiteameasonable trier of fact to find that the
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Great West Policy was related to any other fabenefits offeretb Henderson PA’s other
employeesSee Meredit980 F.2d at 353, 357dncluding that plan purchased by business
owner that covered only ownand her husband ditbt constitute ERISA plan even though
policy at issue “allowed covage for any new employeehw so chose after 90 days of
employment,” because “there were then na@me, none were hired thereafter.”). In other
words, the summary judgment evidence waarty reasonably permihe finding that the
health insurance policy obtained from UnitecalieCare when Dr. Henderson first started
Henderson PA in 1980 was in m@y related to the Great \&tePolicy that Dr. Henderson
obtained for himself in 1985.

Because the Great West Policy covereg @l Henderson (the owner of Henderson
PA) and no other employees, dytause there is no evidence that would reasonably permit
a finding of a relationship between the Greats¥\Rolicy and any other specific insurance
or benefits offered to Hendsn PA’s other employees, theurt concludes as a matter of
law that the Great West Policy is not part of an ERISA plan.

C

The court next considers whether the HReNere Policy is paxdf an ERISA plan.

8Defendants’ reliance ddouse 499 F.3d at 451-52, for the proposition that the court
should consider the Great West Policy to be part of a comprehensive welfare benefit plan
covering both an owner and multiple nonowner employees is misplaceldusethe plan
at issue involved life and disability insurance “bargained and paid for as a package by the
firm, through a single subscription agreement resulting in a group policy . . . [that]
contemplate[d] and establishe[d] a single plan, with the only distinctions between classes
being the method of determining pre-disability earningsl” at 451-52. The summary
judgment record in this case does not contain similar facts.
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1
The parties do not appear to dispute fir& element of the three-prong test: the
existence of a plan. Defentta have adduced evidence from which “a reasonable person
can ascertain the intended benefits, a classenéficiaries, the source of financing, and
procedures for receiving benefits” under the DSC TruStee Mem’l Hosp. Sys. v.
Northbrook Life Ins. C.904 F.2d 236, 240-41 (5th Cir. 1990) (adoptidgnovan V.
Dillingham, 688 F.2d 1367, 1374 (11th Cir. 1982) (en banc)).
2
The court considers under the second prong whether the Paul Revere Policy falls
within the safe harbor provision eklished by the Department of Labor.
Under the safe harbor provision, a grasmgroup-type insurece program will not
be considered an ERISA plan if (1) teenployer does not contribute to the plan; (2)
participation is voluntary; (3) the employerale is limited to collecting premiums and
remitting them to the insureand (4) the employer receives no profit from the plan. 29
C.F.R. § 2510.3-1()). The plan must meet all four criteria to be exempt from ERISA.
Regarding the first element, defendants arbey, alia, that DS Group “contributed”
to the plan by (1) “palying] the premiumsrfthe Paul Revere Roy,” (2) providing its
employees with a 15% discount on their premsuhrough the ESP, and (3) shouldering the
administrative burden of tracking and némg premiums. Ds6/27/12 Br. 14-15. In

response, Dr. Henderson disptutest DS Group ever fund@demium payments on the Paul
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Revere Policy, maintaining @ DS Group’s role was strictly limited to collecting and
remitting premium payments thugh payroll deductions. He then argues that the multi-life
discount does not preclude application of shé harbor provisiobecause he has been
insured under the Paul Revdpelicy for 20 years, only twwmonths of which was he
employed by the DS Group, and@iedants have not assertedtthe would not have been
eligible for the discount had he diggl for the policy while self-employed.

Courts in the Fifth Circuit and elsewhdrave held that, even when employees pay
their own premiums, an employer neverthetesstributes” for purposesf the safe harbor
provision if the employees benefit from a rateicture or premium discount the employer
was able to negotiate obtaining group benefit€.g., House499 F.3d at 449 (“while the
partners paid their own premiums for theiopal disability coverage, they benefited from
the unitary rate structure thiem was able to negotiate lmargaining for disability coverage
as a package for all classesdahey] therefore effectivelgceived a premium discount or
constructive contribution from the firm."3ge also, e.gHealy v. Minn. Life Ins. Cp2012
WL 566759, at *5 (W.D. Mo. Fel21, 2012) (noting that courdse divided on whether Safe
Harbor provision applies if dcount is given as a reswit employer’'s involvement, but
concluding that 10% discountt@buted to plaintiff by virtue of employer’'s agreement to
transmit plaintiff's premium payments onlpy was a “contribution” because employer
provided plaintiff a berfié he could not haveeceived individually)Harding v. Provident

Life & Acc. Ins. Cq.809 F.Supp.2d 403, 418 (W.D. Pa. 20hen discounted premiums
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are offered to a group of employees, the Safe Harbor regulatemoaapplicable and
ERISA governs”).

The court concludes as a matter of laattthe 15% discount applied to the Paul
Revere Policy by virtue of the policy’s logj list-billed and includein DS Group’s ESP is
a “contribution” for purposes of removing tpelicy from the Safe Haor provision of 29
C.F.R. 8 2510.3-1(j). Dr. Helerson does not dispute tihat received the 15% multi-life
discount because he purchased the Paul Rewatiey together witlother employees of DS
Group as part of the ESP.stead, he argues that “Defendamvidence suggests that [he]
would have received a discowmt the Paul Revere Policyahy employer assumed the task
of paying the premiums and trliae premium discount is notlsty tied to [his] relationship
with DS Group.” P. 8/3/12 Br. 20. The courtd®that a reasonable trier of fact could only
find from the summaryjudgment eviénce that Dr. Henderson received a 15% multi-life
discount because he purchased the Paul Rewatiey together witlother employees of DS
Group as part of the ESPWhether he could have recedva similar discount “if any
employer assumed the task of paying the pramaius irrelevant to the question whether DS
Group provided a “contribuan” to Dr. Henderson in the form of a benefit that he would not
have received had he not beanemployee. The undisputedidence establishes such a
“contribution.” Accordingly, a reasonable trigrfact could only findhat the Safe Harbor’s

exclusionary provision does not apply.
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3

The third prong of the test focuses whether the plan was “establish[ed] or
maintain[ed] by an employer inmtding to benefit employeesMeredith 980 F.2d at 355.
This is often parsed into nwelements “(1) whether the employer established or maintained
the plan, and (2) whether the employer intehtte provide benefits to its employees.”
Shearer v. Sw. Serv. Life Ins. C8il6 F.3d 276, 279 (5th Cir. 2008To determine whether
an employer “established or maintained” amp&ayee benefit plan, “theourt should focus|]
on the employer . . . and [its] involvement with the administration of the pl@alin v.
Allstate Life Ins. C9.926 F.2d 1449, 1452 (5th Cir. 1991).

Defendants argue that DSdsip established or maintainad ERISA plan to provide
disability, life, and health ingance, of which the Paul Revere Policy was one part. They
maintain that DS Group provided its emplegewith certain benefits—including health
insurance, life insurance, sdibility benefits through a group disability policy issued by
Unum Life Insurance Compg of America (“Unum Policy}, voluntary disability benefits
through individual disability policies issuég Paul Revere, andcafeteria plan—through
the DSC Trust. They posit that the Ununli®oand the ESP, of which the Paul Revere
Policy was a part, included enogkes other than Dr. Hendersand that DS Group remitted
the premium for Paul Revere Policy through alift They contend that, as a result, Dr.
Henderson’s premiums on his Paul Revere Policy were discounted by 15%. Finally, they

adduce evidence that DS Group’s accounting dieygent handled premium billing issues for
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the Paul Revere Policy, including monitagi and receiving the premium statements,
ensuring that premiums were timely paidyeounicating with the isurance companies as
necessary, and handling the bookkeeping fonstito charge back any employee-paid
premiums.

Dr. Henderson responds that the plan cameosaid to haveeen established or
maintained to benefit employees. He posi# the policy covered onhim, that he is not
an employee but is the owrdrSecond Henderson PA for purpsef this inquiry, and that
his policy was not part of a larger plan.sbmpport, he argues that the Paul Revere Policy is
distinct from both the DSC Trust and the otRaul Revere policies. He maintains that
defendants have failed pyovide any credible evidencegobstantiate their claim that the
Paul Revere Policy was estahksl by DS Group as part of tB&C Trust, and that the Paul
Revere Policy differed from the policies Paul Revere issued to his coworkers.

The summary judgment record only perntiie reasonable finding that DS Group
established and maintained the Paul Reymkcy for the beneff of its employees.
Although the parties quarrel about whether the policy is linked tD8@ Trust, the key
guestion is whether the Paul\Ree Policy was part of a pldhat DS Group established or
maintained. There is angeévidence that it was.

As defendants maintain, this case is analogouSharpless. In Sharplessthe
employer “provided disability insurance beitefor all employees, including shareholder

employees, through a group policy paid for by ¢brporation and indidual policies which
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could only be obtainedy shareholders.”Sharpless253 F.Supp.2d 874, 878 (M.D. La.
2003),aff'd, 364 F.3d 634 (5th Cir. 2004). Wheretbhareholder-plaintiff obtained an
individual policy, the corporatn paid premiums directly the insurer, but it included the
payments as part of the doctor's taxabhcome, and the corporation handled all
administrative details.ld. at 879. The district court helthat the plaintiff's plan was
governed by ERISA, and the Fifth Circuit affirmed .

Here, DS Group established the DSC Truat gnovided disability benefits to many
employees through the Unum Policy, butiiéo permitted certain employees to obtain
voluntary disability benefits tbugh individual policies from R&Revere. These voluntary
individual plans were part adhe DSC Trust, which was intended to benefit employees
through an array of benefits programsr. Benderson'’s application for the Paul Revere
Policy specifically provided that his policyould be a “combo withon Paul Revere LTD-
group plan.” Ds. 6/27/12 Apg3. And Dr. Henderson obtesd the policy after attending
a meeting with DS Group’s insurance agértthe Unum Policy—a meeting that the
Executive Director of DS Groupcilitated and attended for anspecified amount of time.
Dr. Henderson and four other pigians obtained theindividual policies as part of the
ESP. DS Group remitted premiums for btk Unum Policy and Paul Revere Policy
through a list bill and handled various billinguges associated with the policies, although
the premiums were charged to Dr. Hendetkoough a payroll deductn. Finally, the Paul

Revere Policy was part of DS Group’s E8Rys entitling Hendersdo a 15% discount to
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which he would not have been entitled Heal obtained the policy individually. This
amounts to “some meaningful degree of participation by [DS Group] in the creation or
administration of the plan,” and an “intentgoovide its employeesith a welfare benefit
plan.” Hansen v. Cont’l Ins. Cp940 F.2d 971, 978 (5th Cir. 1991n short, DS Group not
only helped establish the plan but was hyghhvolve[d] with the administration of the
plan.” Gahn 926 F.2d at 1452.

Dr. Henderson disagrees that thgtant case is analogousSbarplessbut he does
so primarily on the basis th@harplessnvolved a group of shareld®rs who, the court held,
could be treated as employdespurposes of ERISA becauseyhwere multiple. He cites
Heral v. Unum Life Insurance Co. of Amerj@008 WL 5000190 (E.D. Ark. Nov. 18,
2008), for the proposition that, where a plan biénenly an employer, it is not an ERISA
plan. The fundamental flaw with this argem is that Dr. Henderson was undisputedly an
employee of DS Group when theuP&evere Policy issued. It appears that, in attempting
to distinguishSharplessDr. Henderson improperly tramsé his argument that the plan
converted to a non-ERISA plan into the analysis of whether the plan began as an ERISA
plan.

4
Dr. Henderson argues that, evethe Paul Revere Boy was originally governed

by ERISA, the policy lapsed, and, onngatement, it became a non-ERISA plan.

*Further, ERISA specifically envisions tha employer can establish an employee
welfare benefit plan “through &purchase of insurance ohetwise.” 29 U.S.C. § 1002(1).
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Numerous courts have held that, when an employee converts an ERISA plan to an
individual plan that covers onkthe employee as an individuabt as an employee of his
former employer, the converted policy is not an ERISA p&ee, e.g., Waks v. Empire Blue
Cross/Blue Shiel@63 F.3d 872, 875 (9th C001) (“An employee benefit plan must cover
at least one employee to constitute an ERIb®Aefit plan. [Plaintiff’'s] converted policy
covered her as an individualdnot as an employee of SCSbany other employer. Her
converted policy is therefore not itsalh ERISA plan.” (citations omitted)Demars v.
CIGNA Corp, 173 F.3d 443, 445-50 (1st Cir. 1999) (ptevbbng-term disability insurance
policy obtained by former employee, after teration of employmenthrough exercise of
employee’s conversion rights as granted by eyg® welfare benefit plan was not itself an
“employee welfare benefit plan” subject to ERIS8Relton v. Standard Ins. 2008 WL
2067024, at *4 (E.D. La. May 14, 2008) (holdithgt conversion policwas not subject to
ERISA preemption because, under Fifth Cirauttiree-part test, employee independently
and voluntarily chose to estigsh insurance under convessipolicy following termination
of his employment, employee paid all premaidirectly to insurer, and there was no
evidence former employer had any furthevdlvement with administration of policy
because former employer hadstd). In each of these eashowever, the employees had
converted a group policy into amdividual policy pursuant ta conversion clause contained
in the original policy.

In this case, it is undisputed that the Paul Revere Policy contains no conversion
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clause. lItis also undisputéuat the “reinstated” policyan which Dr. Henderson bases his
breach of contract claims, is the same as thenadigolicy. Courts in this and other circuits
have explained that “conk&on” only occurs when

an ERISA plan participant leas the plan and obtains a new,

separate, individual policy bagen conversion rights contained

in the ERISA plan. The contraunder the converted policy is

directly between the insurer amured. It is independent of

the ERISA plan and does nplace any burdens on the plan

administrator or the plan. There are also no relevant

administrative actions by the employer.
Owens v. Unum Life Ins. C@85 F.Supp.2d 778, 783 (E.Dex. 2003) (quotingVaks 263
F.3d at 876§° There is no evidence, and Dr. Henderson does not argue, that, upon
reinstatement, a new, separate, individudicgavas created. Irekd, there was no reason
to convert the policy from a group policy toiadividual policy becauwsit was issued as an

individual policy. See, e.g., Alexander v. Providérfe & Accident Ins. C9663 F.Supp.2d

627, 636 (E.D. Tenn. 2009). Instead, the pohiaynber and effective date remained the

%See also Alexander v. Providdiife & Accident Ins. C9663 F.Supp.2d 627, 636
(E.D. Tenn. 2009):

This is not a situation involag an individual conversion policy,
but rather a continuation of the identical coverage under
identical terms as initially acq@d by virtue of the previous
employment relationship. Pldiff continued to pay the same
monthly premiums, including theéiscount originally offered
through Associates. He compleiform indicating he wanted

to continue coverage and lpslicy remained unchanged other
than the manner in which it wasgled. Furthermore, his policy
was originally set up as an individual policy under the
Associates’ Group and there was no need for conversion from
a group policy to an individual policy[.]
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same post-employment, DHenderson continued to benefit from the 15% multi-life
discount, and neither his premiums nor the terms of his policy changed.

Dr. Henderson maintains thattheinstated policy should be treated as if it had been
converted based on the poliagynsiderations underlying the tte@nt of converted policies
as not being governed by ERISRut he has not cited, nor$ithe court found, any case in
which a court has treated a policy as “core@ft for purposes of determining whether
ERISA applied, when the policy actually was natcavertedpolicy but was instead a
continuedpolicy. In fact, courts recognize théference between continuation of benefits
and conversion policies, and have suggested that the two types of plans should be treated
differently for purposes of ERISA preemptioSeee.g, Mass. Cas. Ins. Co. v. Reynqglds
113 F.3d 1450, 1453 (6th Cir. 1997) (holdingttERISA governed where policy was not
converted but was instead continued urgdane terms after employee assumed premium
payments that were prewsly funded by employerzoldman v. BCBSM Foun@012 WL
1340438, at *4 (E.D. Mich. Apd.8, 2012) (holding that ERFSpreemption applied where
there were no allegations that settlementemgent created conveosi policy, that ERISA
plan contained procedure fasroversion, that those proceduresre followed, or that new
and separate policy was created that different from terms of ERISA planyjastaler v.
Unum Life Ins. C0.2012 WL 579537, at *3 (S.OCal. Feb. 22, 2012) (“where there is a
continuation policy rather than a comtezl policy, ERISA still applies”)Sullivan v. Paul

Revere Life Ins. Cp2010 WL 8510501, at *8-9 (N.D. Alday 28, 2010) (holding that
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where plan was initially ERISAlan and policy involved comtuation of benefits and was
not conversion policy, ERISAontinued to govern policy). Bause the Paul Revere Policy
was not converted into a new policy after it kghdbut was, insteadpitinued, and because
the Paul Revere Policy ispaf an “employee welfarbenefit plan” governed by ERISA,
the court concludes that theligy continued to beovered by ERISA after it was reinstated.
\Y
Having determined that the Paul Reveré&dyas part of arERISA plan, the court
next addresses whether ERISA preempts Dnddeson’s state-law claims that are based on
this policy. Defendants argily. Henderson'’s state-law breaafcontract claim is subject
to both conflict and complete preemption under ERISA.
A
Under ERISA, there are two types okepmption. “Complete preemption” arises
under ERISA § 502—the statuteivil enforcement provisioft: A state-law claim that is
completely preempted by § 502 is transfornmtd a new federal aim under that section,
and thereby gives a federal court subjecttengurisdiction over ta claim as a federal
guestion. See Aetna Health Inc. v. Davil&42 U.S. 200, 207-08 (2004). It is well
established that Congress intended that ERU} occupy the fieldbf disputes involving

employee welfare benefit planSee, e.g., Westfall v. Bev&909 WL 111577, at *3 (N.D.

“The pertinent section in this case is § 502(a)(1)(B), which preempts all suits
involving ERISA-governed plans “brought by a participant or beneficiary to recover benefits
due to him under the terms of his plan, to enforce his rights under the terms of the plan, or
to clarify his rights to future benefits under the terms of the plan.”

- 27 -



Tex. Jan. 15, 2009) (Fitzwater, C.J). Theref@ifean individual, at some point in time,
could have brought his clai under ERISA 8§ 502(a)(1)(B), and where there is no other
independent legal duty that is implicated &ylefendant’s actions, then the individual's
cause of action is completely peeapted by ERISA § 502(a)(1)(B).Aetna Health 542
U.S. at 210. “Put simply, there is complpteemption jurisdiction over a claim that seeks
relief ‘within the scope of the civénforcement provisions of 8 502(a)Arana v. Ochsner
Health Plan 338 F.3d 433, 440 (5th C2003) (en banc) (quotingetro. Life Ins. Co. v.
Taylor, 481 U.S. 58, 66 (1987)).

The other form of ERISA preemptiornteonflict preemption”—arises under ERISA
§ 514. Section 514 provides ttidte provisions of this subcpéer . . . shall supersede any
and all State laws insofar gy may now or hereafter relate to any [ERISA] plan[.]” 29
U.S.C. 8§ 1144(a). “Conflict preemption, alswown as ordinary preeption, arises when
a federal law conflicts with ate law, thus providing a federal defense to a state law claim,
but does not completely preempt the field of state law so as to transform a state law claim
into a federal claim.”’Arana 338 F.3d at 439. Preemptionstéte-law claims under § 514
“provides an affirmative federdiefense to a state-law claimWestfal] 2009 WL 111577,
at *4 (citingGiles v. NYLCare Health Plans, Inda72 F.3d 332, 337 (5th Cir. 1999)). Thus
if state-law claims “relate to” an ERISA gil—whether asserted in state or federal
court—ERISA supersedes state law #r&claims must be dismisseflee, e.gMenchaca

v. CNA Group Life Assurance C831 Fed. Appx. 298, 304 (5th Cir. 2009) (per curiam)
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(upholding dismissal of state-laslaims based on § 514 preemption).

Thus while both conflict preemption andneplete preemption displace state-law
claims, they result in different outcome3onflict preemption unde§ 514 is a defense and
leads to the dismissal of the state-lawrolaiComplete preemgatin under 8 502 also results
in dismissal of the state-laglaim, but it recasts the s¢atlaim as a federal claim under
ERISA. See, e.qg., Cardona vifé Ins. Co. of N. Am2009 WL 3199217, at *4 (N.D. Tex.
Oct. 7, 2009) (Fitzwater, C.J.).

B

Because the Paul Revere Pylis part of an ERISA eployee welfare benefit plan,
the court considers whether Dr. Henderson’sitineof contract clan based on that policy
seeks to enforce his rights under the plamd & therefore completely preempted under
ERISA § 502.

Section 502 authorizes private suitsdbght by a participant or beneficiary to
recover benefits due to him undke terms of his plan.” “It is well established that claims
for breach of contract due to unpaid bésainder an ERISA plan are preempted under §
502.” Meyers 2009 WL 3756323, at *S5ee also Ellis v. Liberty Life Ins. Co. of B&94
F.3d 262, 276 n.34 (5th Cir. 2004)p(ding that, “for purposes oémoval, [plaintiff's] state
law breach of contract claim arose under feldena because it is one for the recovery of
benefits under [§ 502]"). Theart concludes that Dr. Henderss breach of contract claim

is completely preempted under ERISA § 5@%cordingly, the courgrants defendants’
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motion for partial summary judgment and dissas this claim. Bause Dr. Henderson has
alternatively pleaded a claim under ERISA@, 29 U.S.C. § 1132(a)(1), there is no need
to grant him leave to replead his claim under ERISA.

VI

The court now considers f@mdants’ second motion, in which they seek summary
judgment establishing that Dr. Henderson is‘tatially disabled” under either the Great
West Policy or the Paul Revere Policy.

A

The Great West Policy requires that, to be “totally disab[led],” Dr. Henderson must
be unable to “work at the mattuties” of his “regular occupian,” he must not be working
at any other occupation, ahd must be under the careaophysician. Ds. 10/18/12 App.
20. The Paul Revere Policy requires thabeadtotally disabled,'Dr. Henderson must be
“‘unable to perform the imptant duties” of his occup@n and must be “receiving
Physician’s Care.”ld. at 35.

Defendants arguater alia, that because Dr. Henderson has continued to perform
some, if not all, of the “mai’ or “important” duties of t8 occupation, he is not totally
disabled under the Great West Policy or the Payere Policy. They maintain that Dr.
Henderson has continued to perfoon at least a part-time basis, all of the duties of his pre-
disability occupation, including performing magurgeries. They contend that even if, as

Dr. Henderson argues, his opation has been limited toetlsole duty of independently
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performing spine surgery, his “continuinggcactice as a spirgirgeon and his ongoing
performance of both major and minor surgerssjsted and unassisted, is alone sufficient
to disqualify him from total disability” unaéoth policies. Ds. 10/18/12 Br. 21-22.

Defendants also posit that Dr. Hendersamois‘Totally Disabled” because he is not
receiving regular and appropriate care of a jhgs. They arguéhat Dr. Henderson and
his certifying physician, Charles Crane, M(Dr. Crane”), admit tat Dr. Crane has not
provided treatment, care, or even recommendatfor care. Defendants maintain that,
under the unambiguous termstbé Great West and Paul\Ree Policies, Dr. Henderson
has failed to obtain the regularchappropriate care of a physician.

Dr. Henderson responds that the definitodriTotal Disability” in both policies is
ambiguous. He posits that thissis because, in providing tHa¢ must not be able to work
at “themain duties” of his regular occupation @#héimportant dutiesdf his occupation,
the policies do not specify wher he must be unable to perform “all” of the main or
important duties of his occupation to be ligtalisabled, or must merely be unable to
perform “any” or “some” of the main or impant duties of his oegpation. Dr. Henderson
argues that the policies must be construeldisnfavor, as the insured, so that he is not
required to establish that he is unablepaform “all” of the important duties of his
profession in order to be “tdhadisabled.” He posits thdtis “regular occupation” is that
of a spine surgeon and thaska such as performing minorogedures, such as injections,

and conducting office visits do nobnstitute the “important dies” of his occupation as a
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spine surgeon, but rather areigtental to his surgery practicéle maintains that he is not
able to physically perform surgery withouettconstant companioh# of a co-surgeon.”

P. 11/8/12 Br. 12see also id(“Due to his disabling conditions, Dr. Henderson lacks the
strength and coordinatida continue performing spine s@nges in a surgical suite without
the help of a co-surgeon.”). Thus heimtains that he is “Totally Disabled.”

As to the argument that hetaim for total disability benefits is barred because he is
not receiving regular and appropriate camre H2nderson argues that he sought and accepted
appropriate care for his disabling condition from Dr. Crane.

B

Texas courté interpret insurance policies aecding to the rules of contract
interpretation. See, e.qg., Int'l Ins. Co. v. RSR Com26 F.3d 281, 291 (5th Cir. 2005)
(citing Kelley-Coppedge, Inc. v. Highlands Ins. Ca80 S.W.2d 462, 464 (Tex. 1998));
Forbauv. Aetna Life Ins. C876 S.W.2d 132, 133 (Tex. 1994Interpretation of insurance
contracts in Texas igoverned by the same rules as interpretation of other contracts.”).
When a “contract is worded #mat it can be given a definibeeaning, it is unambiguous and
a judge must construe it as a matter of lalmt’l Ins., 426 F.3d at 29kee also Nat’l Union
Fire Ins. Co. of PittsburghRa. v. Hudson Energy C@11 S.W.2d 552, 555 (Tex. 1991).

“In applying these rules, a court’s primary cem is to ascertain ¢hparties’ intent as

2The court has not conducted a complete choice-of-law analysis because it is
unnecessary. For purposes of deciding this motion, the court assumes that Texas law governs
the interpretation of the Great West Policy becdiseHendersorseeks attorney’s fees
under Texas law and defendants cite Texas law in support of their contract arguments.
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expressed in the langge of the policy.”Int’l Ins., 426 F.3d at 29kee also Forbau876
S.W.2d at 133 (“[T]he court’s priary concern is to give effect to the written expression of
the parties’ intent.”). The court must giviéeet to all of a policys provisions so that none
is rendered meaninglesBit’l Ins., 426 F.3d at 291.

“Whether an insuraze contract is ambiguous is a gtien of law for the court to
decide by looking at the contraat a whole in light of theircumstances present when the
contract was entered.Inht’l Ins., 426 F.3d at 291 (citingelley-Coppedged80 S.W.2d at
464). “If an insurance contract uses unayubus language, [the caumust enforce it as
written. If, however, a contract is susceptitianore than one reasonable interpretation,
[the court] will resolve any amguity in favor of coverage.’Don’s Bldg. Supply, Inc. v.
OneBeacon Ins. C0267 S.W.3d 20, 23 (Ter008) (footnotes omittedsee alsd\at’l
Union, 811 S.W.2d at 555.

C

The court considers first whether dedants are entitled to summary judgment
establishing that Dr. Henderson is not “TotdMgabled” under the terms of the Great West
Policy.

1

The Great West Policy unambiguously regsiiteat, for Dr. Henderson to be “Totally

Disabled,” he must be unable to work & timain duties” of hisegular occupation which,

in this case, is that of a sgisurgeon. Whether Dr. Henders®able to work at the “main
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duties” of his occupation is a question of fact.

Dr. Henderson argues that it is undisputed that his occupation is that of a spine
surgeon and that the primamynction and important duty @f spine surgeon is to perform
spine surgeries. In support, he cites the opinif his expert, John AMalonis, M.D. (“Dr.
Malonis”), an orthopaedic surgeon, that “[gggming [surgeries aan independent spine
surgeon] is an important/main duty—if indeed tfw important/main duty—of a spine
surgeon.” P.11/8/12 App. 24 (emphasis inioad). Dr. Henderson coredes that he is able
to perform minor procedures,®duas injections,ra is able to conduct office visits. He
argues, however, that these duties do nottitatesthe “main duties” of his occupation as
a spine surgeon, but rather areidental to his surgery prace. Dr. Henderson testified by
deposition that the following am®tthe “primary functions o spine surgen”: examining
and talking with patients, taking histasidgrom patients, physically examining and
manipulating patients’ arms, prescribing X$and MRIs, diagnosg patients’ problems,
and prescribing therapyd. at 29-30. Dr. Henderson alsgies on Dr. Malonis’ affidavit,
in which he details the physical demandsspine surgery and concludes, based on Dr.
Henderson'’s bilateral carpal tunnel condititmat “[Dr. Henderson] is no longer able to
perform surgeries as an independent spine surgddndt 22-24.

The court holds that a reasdole jury could find basedn this evidence that the
performance of independent spine surgegy‘imain” duty of Dr.Henderson’s occupation,

and that, as a result of Dr. Hemslen’s physical disabilities, heusable to work at this duty.
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2

The Great West Policy also requires that[Jo Henderson to be “Totally Disabled,”
he must not be working at any other wgation. Defendants argue that Dr. Henderson
cannot satisfy this requirement becausgrifler his own theory, if [Dr.] Henderson’s
continuing to work at his office practice sradministrative dutiesis co-surgery, and his
other ‘incidental’ duties constitute workingatother occupation, he not entitled to total
disability benefits under the Great West Polisya matter of law.'Ds. 11/20/12 Reply 7.

In other words, defendants posit that, if Benderson maintains that his only “main” duty
Is performing independent spine surgerieis, performance of non-surgery tasks must
constitute working at another occupation.

This argument lacks force. The Gr&¥dest policy defines “Occupation” as “any
occupation for which you receive or are entitleteimeive Earned Income.” P. 11/8/12 App.
58. The undisputed evidence establishes that Dr. Henderson is currently workling, an
receives “Earned Income,” aspine surgeon. His argumenatiperforming surgery is the
“main” duty of his occupatiorand that other non-surgicaktes, such as performing minor
procedures and conducting office visits, are méeratydental” to his surgery practice, does
not convert these other tasks into a sepdoateupation” under the Great West Policy.

3
Finally, the Great West Policy requires, ttabe “Totally Disabled,” Dr. Henderson

must be “under the care af physician.” Ds. 10/18/12 pgp. 20. Dr. Henderson has
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introduced evidence that his pigian, Dr. Crane, has exangid him at least annually, that

Dr. Crane determined that he had a pemnarisabling condition, and that Dr. Crane
recommended that he stop performing surgeries without the use of a co-surgeon. Dr.
Henderson also cites Dr. Crane’s depositistit®ny that conservative treatment typically
used to treat carpal tunnel disease wouldwatk in this inshnce because it would not
address Dr. Henderson's secondary problenthofacic outlet syndrome. The court
concludes that this evidence is sufficientgermit a reasonable riy to find that Dr.
Henderson has satisfied the requirementhiedie “under the care of a physician.”

Because Dr. Henderson has produced evideuf@eient to create a genuine issue of
material fact on each of the requirementsTatal Disability” under the Great West Policy,
defendants are not entitled to summary judgtrestablishing that Dr. Henderson is not
“Totally Disabled” under this policy.

D

The court next considers defendargstond motion for summary judgment as it
applies to the Paul Revere Policy.

The court has held above tliae Paul Revere Policy ssibject to ERISA. “A plan
participant who is denied benefits undeE&ISA plan can sut recover them.'Leake v.
Kroger Texas, L.R.2006 WL 2842024, at *4 (N.D. TeSept. 28, 2006) (Fitzwater, J.)
(citing 29 U.S.C. § 1132(a)(1)(B)). This cotds jurisdiction to review determinations

made by an ERISA employee benefit pl&®e Vega v. Nat'l Life Ins. Servs., |88 F.3d
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287, 295 (5th Cir. 1999) (en banaprogated on other grounds Metro. Life Ins. Co. v.
Glenn 554 U.S. 105 (2008). In reviewing act®on by an ERISA plan administrator,
factual determinations are given deference amedreviewed only foabuse of discretion.
Vercher v. Alexander & Alexander In879 F.3d 222, 226 (5th CR004). “[F]or factual
determinations under ERISA plans, the ababdaliscretion standard of review is the
appropriate standard; that isgdézal courts owe due deferennoean administrator’s factual
conclusions that reflect a reamble and impartial judgment3o0. Farm Bureau Life Ins.
Co. v. Moore 993 F.2d 98, 101 (5th Cir. 1993hi@rnal quotation marks omitted).
Defendants seek summary judgment estainigsthat Dr. Hendeos is not “totally
disabled” under the Paul Revdpelicy. They acknowledge in a footnote that, “[i]f the
Policies are governed by ERISA, the Court nuestide the same legal issue[—whether Dr.
Henderson is totally disabled under the Policiea amtter of law—], but it will be in the
context of its abuse of discretion revievids. 10/18/12 Br. 15 n.8ut defendants have not
yet sought summary judgment on the basistth@flan administrator’s decision that Dr.
Henderson was not “totally dis&lol” was not an abuse of disttom. Because the court must
conduct an abuse of discretion review, aackuse defendants have not moved for summary
judgment under the ERISA standard, the courtetedefendants’ motion in this respect. It
will instead decide the question on the adstnaitive record, under a procedure agreed to

by the parties or prescribed by the cdéirt.

13f this case involved only a claim governed by ERISA, the court would typically
decide it on the papers, with or without oral argument. Here, however, Dr. Henderson’s
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VII

The court raisesua spontéhat Dr. Henderson’s deciory judgment claim (which
remains as to the Great West Policy) should be dismi$sed.

The federal Declaratory Judgment AtJA”), 28 U.S.C.88 2201, 2202, does not
create a substantive cause of actiae Lowe v. Ingalls Shipbuilding, A Div. of Litton Sys.
Inc., 723 F.2d 1173, 1179 (5th Cir. 1984) (“The federal Declaratory Judgment Act . . . is
procedural only[.]”) (citingSkelly Oil Co. v. Phillips Petroleum C®39 U.S. 667, 671
(1950)). A declaratory judgmenttamn is merely a vehicle thatlows a party to obtain “an
early adjudication of an actual controversy” arising under other substantiveCalin
Cnty., Tex. v. Homeowners Ass’n follés Essential to Neighborhoods, (HAVEB)5
F.2d 167, 170 (5th Cir. 1990). Federal courts have broad discretion to grant or refuse
declaratory judgmentSee, e.g., Torch, Inc. v. LeBla®d7 F.2d 193, 194 (5th Cir. 1991).
“Since its inception, the [DJAjas been understood to condarfederal courts unique and
substantial discretion in deling whether to declare the rights of litigantgVilton v. Seven

Falls Co, 515 U.S. 277, 286 (1995].he DJA is “an authorization, not a comman@.Jib.

state-law breach of contract claim concerning the Great West Policy remains to be tried to
a jury. The court will therefore give the parties an opportunity to suggest a procedure that
Is fair and convenient to both sides, considering that part of the case will involve a jury trial.

“The court can raissua spontéhat summary judgment is warranted on a particular
claim, provided it affords the nonmovant notice and a fair opportunity to file an opposition
responseSee, e.g., Jackson v. Fed. Express C@6 WL 680471, at *9 (N.D. Tex. Mar.

14, 2006) (Fitzwater, J.) (citilrkwright—Boston Mfrs. Mut. Ins. Co. v. Aries Marine Corp.
932 F.2d 442, 445 (5th Cir. 1991)).
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Affairs Assocs., Inc. v. Rickoye369 U.S. 111, 112 (1962). dives federal courts the
competence to declare rights, iudoes not impose a duty to do dd. (collecting cases).

The court, in its discretion, declinés adjudicate Dr. Henderson’s declaratory
judgment claim as tthe Great West Poli¢y because it is duplicative of his state-law
contract claim, which thisaurt has already addressegkee, e.g., Metcalf v. Deutsche Bank
Nat'l Trust Co, 2012 WL 2399369, at *9 (N.D. Tex. Jub@, 2012) (Fitzwater, C.J.) (noting
that declaratory judgment aati should be dismissed becaugskiplicated plaintiffs’ quiet
title claim); Kougl v. Xspedius Mgm€Co. of DFW, L.L.GC.2005 WL 1421446, at *4 (N.D.

Tex. June 1, 2005) (Fitzwet J.) (denying as redundamtdeclaratory judgment claim
seeking contract interpretation where this wdwgdresolved as paof breach of contract
action); 6 Charles Alan Wright, et dkederal Practice & Procedurg 1406, at 30-31 (3d

ed. 2010) (“When the request for declaratory fddiengs into question issues that already
have been presented . . . a party miglalehge the counterclaim on the ground that it is
redundant and the court should exerdiseliscretion to dismiss it.”)Dr. Henderson may

file an opposition response, brief, and appendix within 21 days of the date this memorandum
opinion and order is filed. The court will evaluate the papers before deciding whether to

invite defendants to file a reply.

*The claim that relates to the Paul Revere Policy is preempted under ERISA. Even
if it were not, the court would decline in its discretion to adjudicate it.
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Accordingly, for the reasons explained, the court grants in part and denies in part
defendants’ June 27, 2012 motion for determinaif@pplicability of ERISA and to dismiss
preempted claimslenies Dr. Henderson’s August 3, 2012 objections to and motion to strike
defendants’ summary judgment evidence; and denies defendants’ October 18, 2012 motion
for partial summary judgment. The court raisea spont¢hat Dr. Henderson'’s declaratory
judgment action as to the Great West Policy should be dismissed.

SO ORDERED.

April 19, 2013.

-

SIDNEY A. FITZW.
CHIEF JUDGE
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