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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLASDIVISION

UNITED STATES OF AMERICA
Plaintiff,
Civil Action No. 3:12-cv-1134-M

V.

$18,592.00 OF $35,037.00 IN UNITED
STATES CURRENCY

w W W W W W W W W

Defendanin Rem

MEMORANDUM OPINION AND ORDER

Before the Court is the Motiofor Entry of a Default Judgmendf Forfeiture against
George David Figaszewski (“Figasanski”), Julio Velgara (“Velgara”), and Jesus Ramirez
(“Ramirez”), filed by the United States of Americahe “Government”) [Docket Entry #18]
Potential claimant®amirez and Velgartailed to file a clainor ananswer. Figaszewskfiled a
timely claim, butfailed to file an answerFor the reasonset forth belowthe CourtGRANTS
the Government'8/lotion and enters a default judgment agajsiential claimant&igaszewski,
Velgara, and Ramirez, and any and all unknown possible claimants intibis ac

I.  FACTUAL AND PROCEDURAL BACKGROUND

This case arises from the Governmssgizureof $35,037.0@uring a traffic stop.On
or about September 30, 20110Qfficer Zachary Beauchamp stopped GMC Yukon at
approximately 1:44 p.m. being driven Ibygaszewskiin which Ramirez and Velgara were

passengersKutz Aff at2. Beauchamp asked all three men to exit the veldigteng which time

! The Cout accepts the facts alleged by the Governnirerits Complaint and supporting affidavits as true, as the
potential claimants have failed tionely answer.SeeNishimatsu ConstrCo. v. Houston Nat'l Bank15 F.2d 1200,
1206 (5th Cir. 1975).
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he observed Velgara, while exiting, place several blanketa white boxin the back of the
vehicle. During hissearch of the vehicle, to whidfigaszewskiconsented, Beauchanfipund
$31,980.00n $20 billsbound in colored rubber bands in tvaite box located on the floorboard
between the two back seatsl. at 1 5-9. Another officer and his drug detection dog performed
an aditional search of the vehicland the dogaggressively alertedo the presence of a
controlled substanceni the same white box Id. at § 9 As a result of thedog’s alert,
Beauchamponcluded that theashlikely had been in the presence ot@ntrolled substance.
Two cases of plastic wrap and a case of tape werealsd in the traileattached to the vehicle
Id. Beauchampeized the $31,980.G6 well as$3,057.00 found on Ramirez and Velgara (who
individually deniedownership of thatmoney, for a total seizure 0f$35,037.00. Id. at 3.
Beauchamp also seized tiiakon driven by Figaszewskid.

The Drug Enforcement AgendyDEA") took controlof the $35,037.0Ghortly after it
was seized.ld. In a DEA administrative proceedindrigaszewskiiled a claim for$18,592.00
of the seized currencyFigaszewski's @dim was supported by copies of several RG
forms allegedly showing that he won $20,741.40 ($1890.40 after withholding from slot
machine winnings. He claims those winnings wpeet of thecashfound in the car. Id.
Because Figaszewski filed anfied claim of ownership to the defendant property with the
DEA, the Government is required to bring this action to coutB8 U.S.C. § 98@)(3)(A); 21
U.S.C. § 881(a)

On April 12, 2012, ta Government instituted aivil forfeiture action againstthe

2 The Court notes the $1.60 discrepancy in the amount which Figaszdaishks be earned from slomachine
winnings and the amoutite Government seeks to forfeit. Neither paffered an explanation for thrdiscrepancy,
but the Court finds thide minimisdiscrepancyrrelevant to its analysis

% Federal law authorizes two types of civil forfeiture proceedings of daificking proceeds: administrative and
judicial. If a claim is filed in an administrative proceeding, as it was here, thinetrative proceedig ceass and
the government must pursue judicial forfeiture insteade21 U.S.C. § 881(a)Jnited States v. Robinso#34 F.3d
357, 362 (5th Cir2005)
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$18,592.00 the “Property”) pursuantto 21 U.S.C.§ 881 The Complaint does nanhclude a
claim against the balanod the $35,037.00r theother propertyseized. Notice of the forfeiture

action was posted on an official governmesetbsite www.forfeiture.goy beginningApril 18,

2012. Docket Entry #8.The Government sent notiseof the forfeiture action to potential
claimans Figaszewski, Velgara, and Ramirera regularandcertified U.S.mail [Docket Entry
Nos. 6, 9, 10, and 13* On May 17, 202, the United States Marshals Service arresteel
Propertypursuant to a warrawof arrest issued by the ClefRocket Entry #7.

On May 4, 2012Figaszewskasserted amterest in théProperty by filingwith the clerk
a verified claim within the sxty day periodrequired by statute [Docket Entry #5However,
Figaszewskifailed to timely file an answerto the Government’s ComplaintNeither Ramirez
nor Velgardiled anyclaim or answer in this actiorOn November 16, 2012, the Clezhtered a
default against FigaszewskRamirez, and VelgaraOn April 30, 2013,in response to an Order
directing the Government to take further actite Governmenmoved for a default judgment
againstpotential claimantsFigaszewski, Ramirez, and Velgarand anyand all unknown
possible claimants in this actioocket Entry #8.

.  JURISDICTION

This Court has subject matter jurisdiction over this aasger 28 U.S.C. 88 1345 and
1355(a)4b), which vesdistrict courts with original jurisdiction in “angction orproceeding for
the . . . enforcement of any . . . forfeiture .incurred under any Act of Congres28 U.S.C.
§ 1355(a)

. ANALYSIS

Section 881(a)(6) of Titlel of the United States Cogheovides that all monefrnished

* Three attempts to deliver the notice tonfaz were returned as undeliverable. Velgara’s notice was returned as
unclaimed [Docket Entry Nos. 9, 1and 13].
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or intended to be furnished by any person in exchémga controlled substance is subject to
forfeiture to the United Stateslhe procedures governing civil forfeiture actions are set forth in
the forfeiture statutes, the Civil Ass€orfeiture Reform Act of 200@,8 U.S.C. § 983and the
Suppgemental Rules for Certain Admiralty and Maritime Claiarsd Asset Forfeiture Actions
(“Supplemental Rules”).Supplemental Rule G(4)(a)(iv)(@yovides thatprior to the forfeiture

of seizedproperty to the Governmentptice of a forfeiture action agansuchpropertymustbe

published on an official government webgievw.forfeiture.goy for at least thirtyconsecutive

days. The Government posting notifiése general public thatll persons receiving the tice
havesixty days from the first date of publication to file a verified claamd twentyone days
after filing the claim to file an answer or a motion under Federal RulevdfReocedurel2. See
Supplemental Rul&(5). The Governmeninust also prowe notice of the action and a copy of
the complaint to any person who reasonably appears to be a potentiaintlaBapplemental
RuleG(4)(b).

Threesteps are required to obtain a default judgment: (1) default by the defendaimt
this case, potdial claimant (2) entry of default by the Clerk’s officand(3) a default judgment
enteredby the district court. SeeNew York Life Ins. Co. v. BrowB4 F.3d 137, 141 (& Cir.
1996) Fed. R. Civ. P 55 A default occurs when a defendant has faileglead or otherwise
respond within the time required by the Federal Rules of Civil Proeemtuapplicable statute.
The Clerk will enteadefault wherthedefault is established by affidavit or otherwigster the
Clerk’'s entry of default, a plaintifinay apply to the district court for a judgment basedhen
default

1. The Government Has Proven Probable Céwysa Preponderance of the Evidefhoe
the Forfeiture of the Property.

Before forfeiture can be grantathder21 U.S.C. § 881(a)(f)the government must
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show—by a preonderance of the evidereg@robable causthat a substantial connection exists
between the property to be forfeited ancriane related to controlled substancesnited States
v. $364,960.00 in United States Currengé§l F.2d 319, 323 (5th Cit981). Probable cause is
in turn definel as “a reasonable ground for belief of guilt, supported by less thaa faoie
proof but more than mere suspicioblfiited States v. One 1978 Chevrolet Impéls4 F.2d 983,
984 (5th Cir.1980).

There aranultiple scenarioselevantto determining whether seized money is related t
drug trafficking. For examplean alertby a drug detection dogvherea dogis trained to react
only to ephemeral bproducts of narcotics and not to commonly circulated curreoay,
establishprobable causeSeeUnited States v. $22,474 in U.S. Curren246 F.3d 1212, 1216
(9th Cir.2001) éxplaining that because it had received more sophisticated training,ogigsarc
canine would not alert to money unless it had recently been in the proximitgcaine).
Currencyfound in a place or in a manner not normally usediramsporting large anumts of
currency also suppty an inferencef probable causeSeeUnited States v. $215,300 United
States Currengy882 F.2d 417, 4189 (9th Cir.1989)(concealingof money in jacket, socks,
and aproriike cloth supports an inference that the money was-trlaged).

Once the government estabkshprobable cause, the burden shifts to the claimant to
prove by a preponderance of the evidence that the money came from an indepeEmetnoig
related sourceUnited States v. One 1980 Rolls Rgya@b F.2d 89, 90 (5th Cif.990). Failure
to refute the governmest'showing of probable causeubts in forfeiture. Id.

Here, the Government has established a substantial connection between ¢y Brap
illegal drug activity. First, Beauchamp discovered the money concealed incéeyeahnd the

potential claimants put fortho persuasive exphation as to whthe funds were conceale&ee
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United States v. $242,484,0889 F.3d 1149, 1161 (11th CiR2004) (en banc) (finding
substantial connection when cash was discovered “sealed in a celldpbaneaterial” and
concealed in a backpack, without any legitimate explanation as to Whgreover, the fact that
the vehicle containedubstantial amounts of monegises suspicions, in and of itselfSee
United States v. $159,880.00 in U.S. Currency, More or, 385 F.Supp.2d 1000, 1013 (S.D.
lowa 2005)“Possession of a large amount of cash is ‘strong evidence’ that the casiméxted
with drug activity.”) (quotingUnited States v. $84,615 in U.S. Currengdy9 F.3d 496, 50402
(8th Cir.2004); United States v. $127, 000 in U.S. Curreridp. C 1106605 LB, 2012 WL
2917467 at*12 (N.D. Cal. July 17, 2012ffinding that currency was substantially connected to
illegal drugtrafficking where there was axtremely largeamount ofcash bundled in rubber
bands, among other things

Seconda canine trained to detect narcotics alerted to the odor of controllsthiscbs
inside the box in which the money was found, which serves as evidence suppauinstantial
connection betweetthe money and drug trafficking activitiesSeeUnited States v. Three
Hundred SixtyNine Thousand Nine Hundred Eighty Dollars ($369,980) in U.S. Curr&igy
F. App’x 432, 434 (5th Cir2007)(per curiam) (unpublishedidnines positive alert duringhe
search of the vehicle was evidence suppg the jury’s verdct forfeiting currency.

Third, Figaszewski’'®oehavior during the traffic stop also weggin favor of finding a
substantial connection between the seized money and illegahchiviy. United States v. Fuse
391 F.3d 924, 929 (8th Ci2004)(extreme or unsual nervousrss of the vehicle driver and
passenger throughout the stop, along with other circumstances, wei@esuffo create
reasonable suspicion of illegal activity sufficient to extend the traffip for a dog sniff search).

During the traffic stop, Beauaelmp observedhat Figaszewski appead nervous as his hands
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were sweaty and shakindkutz Aff 11 6—7. After Figaszewski was asked to step out of the car,
Beauchamp noticed hisicewas quivering and his hands were shaking even more than before.
Id. The Court finds these factors contributeato inference connecting the Propertyiltegal
drug activity.

Fourth, subsequent investigation proved that Figaszewski was sentencedembiee
2007 to three years of probation based on two prior counts aceggien of a controlled
substance.Id. at 1 12-13. The government may use evidence obtained after seizure of the
property or after the filing of the complaiand rely on circumstantial proof to establmbbable
causethat a property is subject to forfeiturenited States v. Herdegb94 F.3d 52, 364 (4th Cir.
2010) (citing United States v. 7715 Betsy Bruce La8@6 F.2d 110, 113 (4th Cid990).
According to DEA records, passengers Ramirez and Velgara were detaineamits prioy on
July 20, 2011, in connection with the seizure of $110,635.00 in U.S.reyrrbelieved to be
drug poceeds of a marijuana smuggling organizatidd. at § 11. The prior history of the
potential claimants also provides support for a finding of probablecaus

Finally, the fact thatno potential claimanshoweda legitimate source for the entire
amountof money seized provides a basis for finding a substantial connectionebealVeéhe
moneyand illegitimate activity. SeeUnited States v. $174,206.00 in U.S. Currer8330 F.3d
658, 662 (6th Cir. 2003Jinding thatevidence of legitimate income that is insufficient to explain
the lage amount of property seized, unrebutted by any evidence pointing tiharysource of
legitimate income satisfies the burden immbbg the statule Though Figaszewski claims the
sums that form the basis of this action originate from slot machinengsiyrhe never explained
how it was linked to, and why it was bound with, money he did not clSiee. id.

Taking into account all of the circumstances, including the conceabmenamounbf
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the money, the fact thatcaninealerted to narcotics in theox, the driver'sdemeanoand prior
detention of the passengand no legitimate explanation for the entire stime, Court finds the
evidence proffered by the Government sufficient to supporfeifore under21 U.S.C.
§ 881(a)(6) SeeUnited States v. $49,790 in U.S. Curreng§3 F. Supp. 2d 1160, 1167 (N.D.
Cal. 2010 (finding that currency was substantially connected to illegal drugckaff where
there was a positive dog alert, the claimant had a prior drug convietitarge amount of
currency was placed in vacuum sealed bags, the currency did not cone legitimate source,
and it was mailed in a suspicious mannemijted States v. $127, 000 in U.S. Currendg. C
11-06605 LB, 2012 WL 291746At*12 (N.D. Cal. July 17, 2012ffinding that currency was
substantially connected to illegal drug trafficking where there wésxremely large amount of
cash, [that was] bundl[ed] ... with rubHbgands,” the claimant gave “conflicting and incomplete
information to the agents,” and there was a positive dog alert).

2. The Government Rendered Proper Notice to Claimants

The Government followed proper procedures by giving notice to all knowrepavho
might have an interest in the money seized. Despite that, no one filed aar,aarsivthe time
for a responsive filing has expired. Also, no one filed an opposition thtitisn. The fat that
all attempts to deliver actual notice to Ramirez and Velgara were returnediels/erable or
unclaimed does not violate their due process rights, as general nosicgiwea to the public
through the Government’s posting on its official webslteS. v. $536,039.00 in U.S. Currency
760 F.Supp. 575, 577S.D. Miss. 1990)lack of direct notice to potential claimants through
mailings does not violate claimants’ due process rights if genetelenwas given through

generabpublication and reasohke efforts were made to mail notice to the potential claimants).
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3. The Lindsey Factors Weigh in Favor of Granting the Government’s Motion for
Default Judgment

In Lindsey v. Prive Corp.the Fifth Circuit laid out the factors a district court may
consder in determining whether to grant a default judgment: (1) whetheriatassues of fact
are at issue; (2) whether there has been substantial prejudice; (3) vgnetinets for default are
clearly established; (4) whether default was caused by good faithakeisbr excusable
negligence; (5) the harshness of default judgment; and (6) whetheuthevould feel obligated
to set aside a default on the defendant’'s motion. 161 F.3d 886, 893 (5th98jr.. Considering
the record here, the Court findsat a default judgment is warranted.

The potential claimants would not henduly prejudiced by entry of default judgment as
they have had ample opportunity to answ8eeDocket Entry Nos. 6, 9, 10, and 13[he enty
of default judgment for thel&@ntiff alsowould not result inundueharshnessotthe potential
claimants. They had sufficient notice of the applicabieadlinesthrough direct maihgsand the
Government’s website.If the Court were to refuse to grant default judgment, Plaintiff d/del
prejudiced—the Government would have to expend further time and effort in an action that has
no opposing party. Furthermor@s already discussedhe Court finds persuasive the
Government’s claim that the money is traceable to, or was used ilidatac a controlled
substances transaction.

Finally, the Court would not feel obligated to set asdkefault judgment.A court may
set aside an entry of defaulhder Rule 55f) for “good cause™or under 60(b)for reasons of
mistake, surprise, or excusable negldetd R. Civ. P. 55, 60.In the Fifth Circuit, under either
Rule 55(c) or 60(b), courts are to examine three factors: (1) whether thet deds willful, (2)
whether setting it aside would prejudice the adversary, and (3) whethentitarious defense is

presented.CJC Holdings, Inc. v. Wright & Lato, In®79 F2d 60, 64(5th Cir. 1992).
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Based upon the faxknown to the Courthere isno “good cause” for which it would be
obligated to set aside the default |&ter challenged by an of the potential claimants.
Figaszewski obviously knew difie suit, since he made a claim. Idefaultin answering must
be deemeanillful. Neither Ramirenor Velgaraever asserted ownership or any interegha
Property The Government has been in possession of the Property since Septemban@11,
provided potential claimants notice and opportunity to claim their furyd$olbowing the
established proceduredNone of the ptential claimants followed the requisipFocedures to
pursue claimsso it is unlikely that a default judgment would later be set adiieng sowould
impair operation of the forfeiture process.

Thereis alsono evidence that any of the potential claimdrege a meritorious defense.
Although Figaszewski showed he woroney gambling, he never explained how it was linked
to, and why it was bound withmoney he did not claim.None of the potential claimants
establisledthat there is a fair probability of success on the merits if the dgifalgitnent werdo
be set asideU.S. v. One 1978 Piper Navajo PA Aircraft, etc, 748 F2d 316, 319 (5th Cir.
1984). Because there was no answer, @avernmert factual assertions ithe Complaint,
including that the subject funds are drug proceeds, are admiBed21 U.S.C. 881(a)(6). A
default judgment ighus appropriate.Without it, the Government may be altogether without
recourse.

IT ISTHEREFORE ORDERED, ADJUDGED, and DECREED as follows:
1. $18,592.00 of $35,037.00 in United States Currency seized on or about Ssp8&n

2011, is hereby forfeited to theniled States of Americgursuant to21 U.S.C.

§ 881(a)(6).All right, title, and interest in said currency and property is vested in the

United States of America.
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2. $18,592.00is hereby deemed forfeited to the Government eefdrred to te United

States Customs Service for disposition in accordance with law and regsiati

SO ORDERED.

Date:June 202013.

r"?MI)'IA N 4

; RBARA M. G. I
AITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF TEXAS
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