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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

CANDIDO HERNANDEZ, SR. and 8
WAIKIKI HERNANDEZ, Individually and as
Next Friends and Guaatis of C.H., a Minor8

Plaintiffs, No. 3:12-cv-1213-M

V.

BUMBO (PTY.) LTD. and BUMBO
INTERNATIONAL TRUST f/k/a
JONIBACH MANAGEMENT TRUST,

w W W W W N W W W W

Defendants.

MEMORANDUM OPINION & ORDER

Before the Court is the Motion 8fefendants Bumbo (Pty.) Ltd. and Bumbo
International Trust (collectively “Bumbo”) for Leave to Designate Waikiki Hernandez a
Responsible Third Party with respect to therokbf the minor Plaintiff, C.H. [Docket Entry
#42]. For the reasons stated below, the MotidBRANTED.

. BACKGROUND

In this products liability action, Defendis have moved under Section 33.004 of the
Texas Civil Practice and Remedies Code (“CPRG!Jeave to designate Waikiki Hernandez as
a responsible third party with respect to ¢he@ms of her minor son and Plaintiff, C.H.
Defendants claim that Mrs. Hernandez's usthefBumbo Seat on a raised surface was an
improper use of the product, and contraryhi® warnings that accompanied the product.
Defendants seek to designate Mrs. Hernandezrasponsible third party so that the jury may

determine whether, and to what extent, sheesharthe responsibility for C.H.’s fall and
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injuries. In response, Plaintiffs contend ttia Motion should be denied because (1) the
applicable statute of limitations has expiré); the doctrine of parealtimmunity bars Mrs.
Hernandez being designated as a responsibteghnty; and (3) Mrs. Hernandez cannot be
designated a responsible third party becausessalready a party to this lawsuit.

II. LEGAL STANDARD

Chapter 33 of the CPRC applies to all coomhaw torts and statutory torts that do not
have a separate and conflicting fault-allomatscheme. Tex. Civ. Prac. & Rem. Code § 33.002;
JCW Elec., Inc. v. Garz&57 S.W.3d 701, 704-07 (Tex. 2008) eTdtatute applies to federal
diversity cases under the Ef®ctrine, as it is state substamtilaw that does not conflict with
Rule 14 of the Federal Rules of Civil Proceduhe, closest federal procedural counterpart.
Nationwide Lloyds Ins. Co. v. Norcold, Inblos. 09-0113 & 09-0114, 2009 WL 3381523, at *2
n.1 (W.D. Tex. Oct. 19, 2009%arris Constr. Cov. GG-Bridgeland, LPNo. 07-3468, 2009
WL 2486030, at *1 n.1 (S.D. Tex. Aug. 10, 2009).

Chapter 33 provides that “[a] defendant maglksto designate a person as a responsible
third party by filing a motion for leave to desigadhat person as a respite third party.” Tex.
Civ. Prac. & Rem. Code § 33.004(a). Under Gbap3, a defendant may liberally designate
responsible third parties, inaing parties not subject tbe court’s jurisdiction, unknown
parties, and parties immune from sidt. 8§ 33.004(j);In re Unitec Elevator Servs. Gd.78
S.W.3d 53, 58 n.5 (Tex. App.—Houstors{Dist.] 2005, no pet.). If hcourt proviés leave to
designate a responsible third party, and theexidence sufficient to submit a jury question
regarding the party’s conduct, ttreer of fact determines the mpentage of responsibility “by
any combination” of claimants, defendantgtlse persons, and desigeed responsible third

parties. Tex. Civ. Prac. & Rem. Code § 33.(DBaliwal v. Vanguard Pharm. Mach., Indo.



08-2452, 2010 WL 231755, at *1 (S.D. Tex. Jan. 20, 2010).

Once a defendant has moved for leave togihage a responsibleitd party, a plaintiff
may object in a timely fashion. Tex. Civ. Pr&Rem. Code § 33.004(f). Once the plaintiff
objects, the court must grant leatw designate the persas a responsible third party “unless the
objecting party establishes: (1) the defendantdicblead sufficient fastconcerning the alleged
responsibility of the person satisfy the pleading requirement of the Texas Rules of Civil
Procedure; and (2) after having beganted leave to replead, thdatedant [still] failed to plead
sufficient facts.”ld. § 33.004(Q).

Ill. ANALYSIS

A. Defendants’ Motion Is Not Untimely Under Section 33.004(d) of the CPRC

Plaintiffs maintain that the statute dimitations on Mrs. Hernandez’s individual
bystander cause of action expired on Noveni##er2013, and argue that Defendants’ motion,
which was filed on November 25, 2013, is @fere time-barred under Section 33.004(d). The
full text of Secton 33.004(d) states:

A defendant may not designate agm: as a responsible third pawiith respect

to a claimant’s cause of actiafter the applicable limitations period on the cause

of action has expired with resgeo the responsie third partyif the defendant

has failed to comply with its obligation§any, to timely didose that the person

may be designated as a responsibledparty under the TesaRules of Civil
Procedure

Id. § 33.004(d) (emphasis added).

Plaintiffs, as an initial matter, have ndteged that Defendants have failed to comply
with any obligations to “disclose” that Mrs. H&ndez may be designated as a responsible third
party. Furthermore, the relevant limitationsripd in Section 33.004(d)s specific to the
“claimant’s cause of action.ld. Here, Defendants’ motion is limited to the claims of Mrs.

Hernandez’'s minor son and Plaif) C.H, and does not conceirs. Hernandez’s individual



bystander claim. Plaintiffs do not allege thaé ttatute of limitations for C.H.’s claims has
expired.

However, even if Mrs. Hernandez’'s bystand#gaim were relevant to the analysis,
Defendants’ motion would still be timelgecause November 24, 2013 was a Sunday. The CPRC
provides that “[i]f the last day of a limitationeeriod under any statute of limitations falls on a
Saturday, Sunday, or holiday, the period for filing giextended to includéhe next day . .. .”
Tex. Civ. Prac. & Rem. Code § 16.072. Sirldefendants’ Motion was filed on Monday,
November 25, 2013, the Motion woulk timely even if it werdimited to Mrs. Hernandez’s
bystander claim.

B. Mrs. Hernandez's Designation as a Responsible Third Party Is Not Precluded by the
Doctrine of Parental Immunity.

Plaintiffs also allege that ¢hdoctrine of parental immunitgrohibits the designation of
Mrs. Hernandez as a responsible third partyéoclaims of C.H. under Chapter 33 of the CPRC.
Although Plaintiffs are correct that the paremtamunity doctrine applies generally under Texas
law, Plaintiffs’ cited authoritydoes not concern parental immunitythe context of responsible
third party designations made aftee 2003 amendments to Chapter 33.

Previously, Chapter 33 required that thespe designated be someone who could be
held liable—.e., someone not immune from suit by the plainfisher v. Halliburton Nos. 05-
1731 & 06-1971, 2009 WL 1098457, at *4 (S.D. Tex. Apr. 23, 20@%jd on other grounds
667 F.3d 602, 621-22 (5th Cir. 2012). However2003, the Texas Legislae “significantly
liberalized who could be designated as a resptnshird party,” and sirethen, the statute has
allowed defendants to designate “parties [who are] not subject to the court’s jurisdictiame
from suit or who are unknown.Nationwide Lloyds 2009 WL 3381523, at *2 (quotation

omitted) (emphasis addedge also Galbraith Eng’g Coualants, Inc. v. Pochuch290 S.W.3d



863, 868 n.6 (Tex. 2009) (“The 2003 amendments substantially broadened the meaning of the
term ‘responsible third party’ . . . regardless ofttter . . . there is some other impediment to the
imposition of liability on them, such asstatutory immunity.”) (quoting 19 Dorsanebexas
Litigation Guide§ 291.03[2][b][i]).

Under Chapter 33 as it now exists, tramill immunity defenses under Texas law,
including parental immunity, do not prwt responsible third party designatio8ge Fisher v.
Halliburton, 667 F.3d 602, 621-22 (5th Cir. 2012) (“Evearties ‘who . . . are immune from
liability to the claimant’ can be designatedpensible third partieander the statute.”)n re
Uniteg 178 S.W.3d at 58 n.5 (“a responsible thparty may include persons . . . who are
immune from liability to the claimant”); David W. HolmaResponsible Third Partiegl6 S.
Tex. L. Rev. 869, 885 (2005) (nogrthat a “claimant’s parentshom the claimant cannot sue
because of parental immunity” may now be siited as a responsible third party after the 2003
amendments). Therefore, the doctrine of parantaiunity does not preclude Mrs. Hernandez's
designation as a respoblg third party under Chagr 33 of the CPRC.

C. Despite Being A Party to the Case, MrsHernandez May Be Designated as a
Responsible Third Party with Respecto the Claims of the Minor, C.H.

Plaintiffs allege that because Mrs. Hernandeaiready a party to the lawsuit, Defendants
cannot designate her as a respdedifird party. Defendants ass#rat while Mrs. Hernandez is
a party to this lawsuit through himdividual bystander claim, shenst a party to the claims of
the minor Plaintiff C.H., for which Defendantsegdgo designate herrasponsible third party,
because she is merely bringing those clasithe next friend and guardian of C.H.
Nevertheless, Chapter 33 still classifies Mrstrtd@dez as a “claimant” with respect to C.H.’s
claims, because its definition of “claimant” engeasses both “the person who was injured” and

“any person who is seeking . . . recovery of damages for the injury. . . of that person.” Tex. Civ.



Prac. & Rem. Codg 33.011(1). There is, however, littletharity as to whether a claimant,
particularly a guardian bringing claim on behalf of a mingaintiff, may nonetheless be
designated a responsible third party.

Plaintiffs rely onFlack v. Hanke334 S.W.3d 251, 254 (Tex. App.—San Antonio 2010,
pet. denied). Ifrlack, defendant Hanke designated two law firms—Langley & Banack and Cox
Smith—as responsible third parties under Chapteld3® 255. Shortly thexafter, plaintiff
Flack and defendant Hanke jointly movedattd the two law firms as defendarits.After
granting that motion, the trial court signed aneagl order dismissing Hanke, leaving the two
law firms as the only remaimg defendants in the cadd. Langley & Banack then moved to
strike its previous designation agesponsible third party by Hankd. The trial court granted
the motion, but the appellate court overturnes decision on the grounds that allowing Langley
& Banack, which was then a defendant, to sttiteeprior designation of &s a responsible third
party, would contradict thplain meaning of Section 33.00%(

After adequate time for discovery, a pamgy move to strike the designation of a

responsible third party on the ground ttredre is no evidenddat the designated

person is responsible for any portion of tlaimant’s alleged injury or damage.

The court shall grant the moti to strike unless a defendg@mbduces sufficient

evidence to raise a genuine issueaat fegarding the degnated person’s

responsibility for the claimant’s injury or damage.

Id. at 262. The appellate court emphasized tthatprovision lacks any mechanism for a
responsible third party tchallenge its designatioRlack, 334 S.W.3d at 262. The appellate
court held that Langley & Banack could notlgtritself as a responsible third party because
under Chapter 33, the only entity that couldgbly respond to such a motion is “a defendant
produc[ing] sufficient evidence” as toghlesignated person’s responsibillty. The court

reasoned that with Hanke, the defendant wisigihated Langley & Banack, dismissed from the

case, “[iJt would be illogical t@assume Langley & Banack, agd@fendant, would raise an issue



against” its own motion and thtuch an interpretation woulgermit defendants to re-litigate
their designation of [respon$gthird parties]—which ta statute does not permitd. at 262.
Here, however, Defendants are not attemptingtaeast designation of theas responsible third
parties. Instead, they are attempting to desigidase Hernandez as a responsible third party, and
she would not, as Langley & Banack were, be placed on both sides of a single motion in
contravention of the statute. Tlésre, the concerns expressedriack are not at issue here.

The parties also each cite to unpublished rerdesupport of their positions. Plaintiffs
cite to an order ifrerrell v. Bumbo (Pty.) Ltdin which the court denied a similar motion to
designate the parents of a minor plaintiff as o@sgble third parties on the basis that Chapter 33
“clearly distinguishes between ‘claimants’ and fressible third part[ies] and that plaintiffs
were “first parties, having brought the casé¢he first place.” No. A-11-CA-467-SS (W.D. Tex.
Feb. 21. 2012) (quoting Tex. Civ. Prac. & Rem. C&$%33.004(a)(1), (4)). Defendants respond
that in a similar cas@&lythe v. Bumbo Int’l TrusiNo. 6:12-CV-00036 (S.D. Tex. Nov. 5, 2013),
the court granted the defendants’ motion tsigieate the minor plaintiff’s mother as a
responsible third party, despite the féeit she was a plaintiff in the casBefendants also note
two other instances in which fe@dé courts in Texas have gradtmotions to designate parents
bringing claims on behalf of minor children aspensible third parties, even though the parents
were also asserting claims individualhowever, these motions were unoppoS#k Stanley v.
Target Corp, No. H-07-03680 (S.D. Tex. June 3, 200d)x v. Target Corp.No. 3:09-cv-
00382-PRM (W.D. Tex. Aug. 2, 2010).

The differences between the pre- andt283 amendment versions of the CPRC are

instructive in deciding this issue. Before 200 CPRC restricted designations of responsible

! The court inBlytheapparently did not sign an order, but instead, ruled on the record, and no transcript has been
furnished to the Court. However, Mrs. Hernandez's counsel also represented the plaBlytisgrand Plaintiffs
do not dispute Defendants’ account of the ruling.



parties to persons “to whom all of the followingpdy: (1) the court in which the action was filed
could exercise jurisdiction over the person;t( person could have been, but was not, sued by
the claimant; and (3) the person is or may be ligbtee plaintiff for all or part of the damages
claimed against the named defendant or defenddnts2"Uniteg 178 S.W.3d at 58 n.5. In its
current form, however, the CPRC lacks such resins and explicitiydefines a responsible

third party as “any person” alleged to havessaior contributed to harm. Tex. Civ. Prac. &
Rem. Code§§ 33.004(a), 33.011(6).

The purpose of the 2003 amendments tadlgeirements for designating responsible
third parties was to liberalize who may be seigeated, such that the jury may be permitted to
consider the extent to which eachaived entity is at fault, regaless of the extent to which the
plaintiff could actually recover against such an enkigher v. Halliburton 2009 WL 1098457,
at *3 (describing “the legiature’s expansive intentiong/ith regard to Chapter 33galbraith,

290 S.W.3d at 868 n.6 (noting that while the 3 @@oportionate responsibility legislation
contained several limitations on responsibledtparty designations, the 2003 amendments
“substantially broadened” the meaning of responghitel parties to elimiate those restrictions
and to allow the jury to allocate responkipiamong all persons pentially responsible);
Holman,suprg at 884 (describing the new rule as aritable free-for-all, with submission of
‘... unidentified defendants, phantom veesg;lsubcontractors . . . whose names can’t be
remembered,” and so forth”) (quotifigrt Reform of 2003: Hearings on Tex. H.B. 4 Before the
Senate Comm. on State Affairsth Leg., R.S. (Apr. 10, 2003gprinted in2 Legislative
History of Texas H.S. 4: The Medical Malpriaet & Tort Reform Actof 2003, at 1304 (2003)).
Accordingly, in furtherance of this g courts should permit the designation of

responsible third parties wheleote parties’ alleged fault cauhot otherwise be considered.



Here, Mrs. Hernandez’s assertion of paaémhmunity would preclude Defendants from
asserting any claim for contribon against her, thereby makj a claim by Defendants against
her legally untenablé&ee Salinas v. Kristensedo. 13-08-00110-CV, 2009 WL 4263107, at *2
(Tex. App.—Corpus Christi 2009, no pet.) (“[W]hehe parental immunity doctrine bars legal
action by a child against his pargnthat child’s recovery fromather defendants is not reduced
by his parents’ percentage of negligence.”) (quotation omitted). Since Mrs. Hernandez’s
assertion of parental immunity would preventy jsom considering the extent of her liability
in the contributory negligence context, allag Mrs. Hernandez to be designated as a
responsible third party would not bsuperfluous,” as Plaintiffs clai. Rather, it would facilitate
the goals behind the 2003 amendments t&CRRC, by allowing pursuit of the only mechanism
by which such alleged fault could be conside&ekGalbraith, 290 S.W.3d at 868 n.6
(concluding that “[t]he thrust dhe statute is thdhe jury should alloate responsibility among
all personswho are responsible ) (empia added) (quoting 19 Dorsand@xas Litigation
Guide § 291.03[2][b][i])-

In Ferrell, the parents of the minor plaintiff weaso plaintiffs and were not asserting
parental immunity, and the cddhere underscored the fact that the defendants’ motion to
designate wasedundant because the trier of fact wasady required to coitter the degree of
responsibility attributed to the parentdn. A-11-CA-467-SS (W.D. Tex. Feb. 21, 2012). In
contrast, in this case if the Court were to dBieyendants’ Motion, the trier of fact will have no
other means of apportioning the alleged fault of Mrs. Hernandez for C.H.’s injuries, thereby
frustrating the goals of the 2003 amendments to the CPRC.

Therefore, because (1) Defendants’ motiors wanely; (2) Mrs. Hernandez’s designation

is not precluded by pareaitimmunity; and (3) her designatias a responsible third party would



be consistent with the aims of the 2003 amendments to the CPRC, the GFOANTS
Defendants’ motion and designates Waikikrirendez as a responsible third party.
SO ORDERED.

March 10, 2014.
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