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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLASDIVISION

MARIA G. NIETO, Individually and as Next §
Friend of LESLIE NIETO and ALEJANDRO 8§
NIETO, JR., Minors, OFELIA ZAVALA, 8§
MARIA ZAVALA, and ISIDORO ZAVALA,

Plaintiffs,
V.

ROADRUNNER TRANSPORTATION

§
§
§
§
8§ No. 3:12-cv-02681-M
§
SERVICES, INC. and IVAN THOMAS, 8§
§
§

Defendants.

MEMORANDUM OPINION AND ORDER

Before the Court is the Motion to Remand [RetEntry #7], filed by Plaintiffs Maria G.
Nieto, individually and as nestiend of minors Leslie Nietand Alejandro Nieto, Jr., Ofelia
Zavala, Maria Zavala, and Isidoro Zavala (cdileely “Plaintiffs”). For the reasons stated
below, the Motion iISSRANTED.

.  BACKGROUND

Plaintiffs filed a Petition in the 193rd JuditDistrict Court of Dallas County, Texas on
April 27, 2012, and served Defendant Roadrunner Transportation Services, Inc. (“Roadrunner”)
on May 9, 2012. In their Petition, Plaintiffs allegetiat Defendant lvan Thomas (“Thomas”)
negligently operated his tractor-trailer, causing hitdPlaintiff Ofelia Zavala’s vehicle, which in
turn collided with Plaintiff Maria G. Nieto’s vehicle. Plaintiffs further alleged that Thomas was
intoxicated at the time of the accident anak this actions constituted “gross negligence”

entitling them to exemplary damages. Pléisitalso asserted that Thomas’s employer,

! Neither party indicates when Riéiffs served Defendant Thomas.
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Roadrunner, was vicariouslable for his actions.

On July 12, 2012, Thomas asserted hithFAmendment privilege against self-
incrimination in response to amterrogatory seeking inforation about what intoxicating
substances he had consumed before the axtci€Roadrunner removed the case under 28 U.S.C.
8§ 1332 on August 7, 2012 [Docket Entry #1], anaiftlffs moved to remand on September 5,
2012.

. LEGAL STANDARD

A party may remove any state court actiomvimch the federal court would have original
jurisdiction. 28 U.S.C. § 1441(a). One seekingaeah however, must do so within thirty days
of being served with the initial pleading, summs, or the first document from which “it may
first be ascertained that the case is one which is dodw@sne removable.” 28 U.S.C.

8 1446(b)(2)(B), (b)(3). Moreovetitlhe removing party bearke burden of showing that
federal subject matter jurisdiction etdsand that removal was propeiManguno v. Prudential
Prop. Cas. Ins. Co., 276 F.3d 720, 723 (5th Cir. 2001).

In order to assess the amountantroversy necessary taaslish diversity jurisdiction,
courts typically look to the face ttie plaintiff's state court petitionManguno, 276 F.3d at 723.

If a petition does not allege specific damathed exceed the jurisdictional threshold of $75,000,
the removing party must prove by a preponderantleoévidence that the claim, in fact, meets
the jurisdictional amountGarcia v. Koch Oil Co. of Texas Inc., 351 F.3d 636, 638-39 (5th Cir.
2003). Potential exemplary damages are to bsidered in determining whether the amount in
controversy meets the threshold.S FireIns. Co. v. Villegas, 242 F.3d 279, 284 (5th Cir.

2001);Century Assets Corp. v. Solow, 88 F. Supp. 2d 659, 661 (E.D.Tex. 2000).
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[ll.  ANALYSIS AND CONCLUSION
A. Remand

Plaintiffs advance three arguments iipgort of remand: (1) Roadrunner’s Notice of
Removal, filed 90 days after Plaintiffs served Roadrunner with their Petition, was untimely, (2)
Roadrunner failed to show that the amount intcaversy exceeds the jurisdictional threshold of
$75,000; and (3) Roadrunner failed to allege a$esof incorporation, thus precluding a finding
of complete diversity. Because the Court findsuahtimeliness of the remaal to be dispositive,
it declines to address themaining two grounds for remand.

It is undisputed that Defendants filed theirtide of Removal more than thirty days after
being served with Plaintiffs’ Petition. Nonetheless, Defendants maintain that their Notice was
timely because Plaintiff's Petition failed to trigger the thirty-day removal deadline. Defendants
argue that Thomas’s privilege assertion exp@efndants to liability for exemplary damages,
and only then did the potential value of thaim exceed the jurisdictional threshold of $75,000
and establish grounds for removal. Accordinghg issue is not whether the Petition in fact
established the requisite amoumtontroversy for federal jurisdiction, but whether Thomas'’s
privilege assertion convertedetfPetition from one that wast removable to one thatas. The
Court determines that it did not.

Texas law clearly provides that exemplary dgesaare available toghtiffs that plead
damages proximately caused by “gross negtigé€nTex. Civ. Prac. & Rem. Code § 41.003.
Plaintiffs in this case expressly pled “gross negligence” and “exemplary damages” in their
original Petition, and alleged that Thomas “leskly” drove his truck “while intoxicated under
the influence of alcohol and/orudys.” (Notice of Removal Ex. 6)

Defendant argues, however, that the Petitiohndit make clear whether Plaintiffs sought
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to punish Thomas for taking prescription medicimefor consuming atthol or illicit drugs.
According to Defendants, the former is less ebpnsible and would not establish a basis for an
award greater than $75,000. On the ottaard, Defendants argue, “[clommon experience
dictates that when the Fifth Amendment privdag asserted on an exemplary damages question,
the threshold amount for federal jurisitha is satisfied.” (Defs.” Resp. 4)

The Court is not convinced by this unsiaindiated proposition; Defendants have not
shown that the amount in controversy here migetgurisdictional threstid only if Plaintiffs
based their exemplary damages claim on Thomasiswmption of alcohol or illicit substances.
Even if the Court were so persuaded, hosverothing about Thomas’s privilege assertion
converts Plaintiffs’ claim into one necessarily lthea intoxication from alcohol or illicit drugs.
The interrogatory that Thomas refused to arsasked which “intoxicating beverages, . . .
drugs|,]Jor medications’ he had consumed before the accidgiiNotice of Removal 4) (emphasis
added)

Thomas'’s privilege assertion may affea thkelihood that Plairfs actually recover
exemplary damages, but it does not affect theuarhthat the claim puts in controversy. Thus,
Defendants’ thirty-day period to remove startecewlRlaintiffs served the state court Petition on
May 9, 2012, not when Thomas served his interrogatory answer. The period expired June 8,
2012. Roadrunner’s removal, filed Augs 2012, is untimely. Thus, the COREMANDS
this case to the 193rd Judicial DistrCourt of Dallas County, Texas.

B. Fees and Costs

Plaintiffs also move for the attorney’s femsd costs associated with this Motion to
Remand. The Cou@RANTS Plaintiffs’ request.

The removal statute authorizes courts tpune a party who improperly removes a case
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to pay the “just costs and any @&kt expenses, including attorneyégs, incurred as a result of
the removal.” 28 U.S.C. § 1447(c). In determinivitgether to award fees, courts are to consider
“whether the defendant had ebjively reasonable grounds tdibee the removal was legally
proper.” Valdes v. Wal-Mart Sores, Inc., 199 F.3d 290, 293 (5th Cir. 2000).

Here, Defendants’ removal waot timely, and there wa® objectively reasonable basis
to believe that it was. The proposition that Thomas’s privilege assertion transformed this case
from one that was not removable into one thas does not have a reasonable basis in law or
fact. Thus, the CouPRDERS Defendants to pay to Plaintif2,500 to offset fees and costs
justly incurred as a result of the removal.

SO ORDERED.

October 30, 2012.

NORTHERN DISTRICT OF TEXAS
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