Parsons et al v. Baylor Health Care System et al Doc. 28

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

MICHELLE BURNSIDE PARSONS, 8
etal.,

Plaintiffs,
Civil Action No. 3:12-CV-4071-D
VS.

BAYLOR HEALTH CARE SYSTEM,
et al,,

W0 (g (o W O W o WD (e

Defendants. §

MEMORANDUM OPINION
AND ORDER

In this removed action, the court muatgicide whether the removing defendant has
carried its heavy burden of proving the ioper joinder of all of the Texas citizen
defendants. Among the questigmesented is whether plaifis’ alleged failure to comply
with the notice and expert pert provisions of Texas law establishes that there is no
possibility that they can reger against the Texas-citizgrmysician defendant on their
medical negligence claim. Concluding that temoving defendant has failed to establish
that the Texas-citizen physicidafendant was improperly joingtie court grants plaintiffs’
motion and remands this case to state court.

I

Plaintiffs Michelle Burnside Parson§Michelle”) and Jeffrey Scott Parsons

(collectively, “the Parsons”) bught this suit in Texas state court against several defendants.

As of the filing of the Parsons’ second arded petition, the defendants were Stephen J.
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Lieman, M.D. (“Dr. Lieman”), American Mdical Systems Holdings, Inc. (“AMSH”),
American Medical Systems, Inc. (“AMS”), B. Bard, Inc. (“Bard”), Columbia Medical
Center of Plano Subsidiary,R..d/b/a/ Medical Center &flano (“Columbia”), and Baylor
Health Care System and Unit8drgical Partners Internatidr(aollectively, “the Supplier
Defendants”). The Parsons alleged in rttegscond amended p@bdn that Dr. Lieman
surgically placed a Mona®ystem mesh, manufacturedAayiS and AMSH, in Michelle’s
body to help alleviate symptoms of incontinerand bladder leakage. When the Monarc
System mesh eroded and failed, it was nece$salichelle to undego corrective surgery
during which Dr. Lieman removed the MaonaSystem mesh and implanted a BARD
Avaulta mesh. After months of pain aegtreme discomfort, Dr. Lieman removed the
BARD Avaulta mesh. It was not possible, howeto remove all adhe mesh because it had
collapsed and eroded, causingchtklle to experience additidrsevere, permanent pain and
discomfort.

The Parsons sued Dr. Lieman, AMSH, SMBard, Columbia, and the Supplier
Defendants in Texas state court. In thenos®l amended petition, thagserted negligence
claims against Dr. Lieman and the Suppbefendants and alleged claims for negligence,
design defect, and marketing defect against AMSH, AMS, and Bard. They also brought

gross negligence claims against all defendants.

!Although it is unclear from the second arded petition whether the gross negligence
claim is brought against Columbiapmpare2d Am. Pet. § VI (appearing to exclude
Columbia from the definition of “Supplier Defendantsvith id. X (including Supplier
Defendants in header but referring to “all Defendants” in body of paragraph), this ambiguity
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AMS, with the consent of AMSH and Bam@moved the case to this court based on
diversity of citizenship, alleging th#te in-state defendants—Dr. Liem&uglumbia,and
the Supplier Defendants—wee improperly joined. The Parsons move to remand,
contending that the notice of removal wadimely and that they have alleged a valid
medical negligence claim against Dr. Liem&n. Lieman and the Supplier Defendants also
move to remand, arguing thaetparties are not diverse céizs and that the unanimity of
removal requirement has not been met because they oppose removal.

Il

For a case to be removed based on divetsitgdiction, “all persons on one side of
the controversy [must] be citizens of differesthtes than all pesas on the other side.”
Harvey v. Grey Wolf Drilling C9542 F.3d 1077, 1079 (5€ir. 2008) (quotind/icLaughlin
v. Miss. Power C9376 F.3d 344, 353 (5th Cir. 2004)). Thigans that no plaintiff can be
a citizen of the same stas even one defendant. Mover, under 28 U.S.C. § 1441(b), a
case cannot be removbdsed on diversity jurisdiction @ny properly-joined defendant is
a citizen of the state in which the action is brought (here, Texas).

“The doctrine of improper joinder . . . entfd¢a defendant to remove to a federal
forum unless an in-state defentlhas been ‘properly joined.Smallwood v. Ill. Cent. R.R.

Co, 385 F.3d 568, 573 (5th Cir. 2004) (en banc). “When a defendant removes a case to

is irrelevant for purposes of this decision.

’Dr. Lieman, Columbia, and the Supplier Defendants are all Texas citizens. AMSH
and AMS are citizens of Delaware and Minnesota, and Bard is a citizen of New Jersey.
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federal court on a claim of improper joinder pof in-state defendant], the district court’s
first inquiry is whether the reoving party has carried its éey burden of gving that the
joinder was improper.”ld. at 576. Improper joinder istablished by showing that there
was either actual fraud in the pleading of juriidital facts or that the plaintiff is unable to
establish a cause of action againstibe-diverse defendant in state coudt.at 573 (citing
Travis v. Irby 326 F.3d 644, 646-47 (5th Cir. 2003)).

Under the second alternative—the one saitiésin this case—the test for improper
joinder “is whether the defendant has dematstt that there is nmossibility of recovery
by the plaintiff against an in-state defendantichtstated differently means that there is no
reasonable basis for thesttict court to predict that the plaintiff might be able to recover
against an in-state defendantd’. The court must “evaluate all of the factual allegations in
the light most favorable to the plaintiff, resolg all contested issu@$ substantive fact in
favor of the plaintiff.” Guillory v. PPG Indus., In¢ 434 F.3d 303, 308 (5th Cir. 2005)
(internal quotation marks andation omitted). Thus “[tlhg@arty seeking removal bears a
heavy burden of proving that the joindgrthe in-state party was improperSmallwood
385 F.3d at 574.

There are two “proper meafws predicting whether a plaintiff has a reasonable basis
of recovery under state lawld. at 573.

The court may conduct a [FedR. Civ. P.] 12(b)(6)-type
analysis, looking initially at thallegations of the complaint to

determine whether the complastates a claim under state law
against the in-state defendant. Ordinarily, if a plaintiff can
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survive a Rule 12(b)(6) challengiere is no improper joinder.
Id. (footnote omitted). In cases where “a pidirhas stated a claim, but has misstated or
omitted discrete facts that would determine tlogppety of joinder . .the district court may,
in its discretion, pierce the pleadis and conduct a summary inquiryid. Although this
Is a matter for the court’s discretion, “a sunmyniaquiry is appropriate only to identify the
presence of discrete and undisputeads that would precludegihtiff's recovery against the
in-state defendant.”ld. at 573-74. The court is npermitted to “mov|[e] . . . beyond
jurisdiction and into a resolution of the meritsd. at 574.
11
The court turns to plaintiffs’ second anued petition to detenime whether AMS has
satisfied its heavy burden of establighithe improper joinder of Dr. Lieman.
A
The Parsons bring a medical negligenagnelagainst Dr. Lieman. Under Texas law,
the elements of a medical negligence claim‘&af®} a duty to confom to a certain standard
of care; (2) a failure to conforto the required standard; (3) actual injuagd (4) a causal
connection between therduct and the injury.”Quilé v. Hil-Rom Cq.2012 WL 5439904,
at*1 (N.D. Tex. Nov. 72012) (Fitzwater, C.J.) (quotingethodist Hosp. v. GermaB69
S.W.3d 333, 338 (Tex. App. 2011, pet. filed))he Parsons allege that Dr. Lieman failed

to conform to the required standard of caye(1) failing to confirm that Michelle was a

*The court need not address whether theaigisssibility of recovery by the plaintiffs
againstColumbia orthe other in-state Supplier Defendants.

-5-



suitable candidate for transvaginal mesliplantation surgery, (2) failing to adequately
disclose the risks and benefits and alternatioéeatment with thmesh, and (3) failing to
disclose that the mesh produictgjuestion never went tmgh a full approval process before
the Food and Drug AdministratigtFDA”) and, therefore, were not suitable for use in a
non-sterile environment. They also assedt thr. Lieman’s failure to conform to the
required standard of care in assessing the slitiyadd the mesh and #halternatives thereto
and in acquiring true informed consent fronchille resulted in theevere and permanent
injuries that Michelle suffered.
B

UnderSmallwoodhe court first applies a Rule 12(6)-type analysis to the Parsons’
medical negligence claim against Dr. Liemamstruing the factual allegations and drawing
reasonable inferences in their favor. Becauisen they draft their pleadings “state court
plaintiffs should not be required to anticipatenoval to federal court, the court assesses the
sufficiency of the factual allegations fthe] complaint under Teas’ notice pleading
standard.”"Warren v. State Farm Mut. Auto. Ins. C2008 WL 4133377, at* 4 (N.D. Tex.
Aug. 29, 2008) (Fitzwater, C)J(collecting cases). Unddhe Texas Rules of Civil
Procedure, a petition shall comtda short statement of the caugection sufficient to give
fair notice of the claim involved.” Tex. R. Civ. 47(a). “That an akg@tion be . . . of legal
conclusion shall not be grounfis objection when fair noteto the opponent is given by

the allegations as a wholeTex. R. Civ. P. 45(b). Tega“fair notice” pleading standard



“looks to whether the opposing party can asse from the pleading the nature and basic
issues of the controversy and whatit@ony will be relevant at trial.Penley v. Westbropk
146 S.W.3d 220, 232 (Tex. App. 20048yv’d on other grounds231 S.W.3d 389 (Tex.
2007);see also Green Tree Agtance, Inc. v. Pierger68 S.W.2d 416, 421 (Tex. App.
1989, no writ) (describing “Texas’ tradally liberal pleading principles”).

As described above, the Parsons allegel. Lieman, a medical doctor, breached
his duty to conform to the required standardare by failing to confirm that Michelle was
a suitable candidate for trewaginal mesh implantation rgery, by failing to adequately
disclose the risks and benefits and alteregtio treatment witthe mesh, and by failing to
disclose that the mesh produictguestion never went thmgh a full approval process before
the FDA and, therefore, were not suitableuse in a non-sterile environment. They assert
that Michelle has suffered severe, permanemt gaad discomfort, and they aver that Dr.
Lieman'’s failure to comly with the standard of care ingbke respects “led to the severe and
permanent injuries suffered by [Michelle].” 2d ARet. at V. lmther words, they have
pleaded that Michelle has suffered an injang that there is a gsal connection between
Dr. Lieman’s failure tacomply with the relevargtandard of care and the injuries suffered.

Considering the Parsons’ allegations as a whole regarding Dr. Lieman, the court holds
that they have at least stated a claimrgaiim for medical ndiggence under Texas law.
AMS has therefore failed to ma&t heavy burden of estalilisg that there is no possibility

of recovery by plaintiffs against Dr. Liemairg., that there is no reasonable basis for the



court to predict that plaintiffs might be able to recover against Dr. Lieman.
C
AMS argues there is no reasorebhsis for the court to predict that the Parsons will
recover against Dr. Lieman because they haledfto allege in theipetition that they have
fully complied with thenotice provisions of Te Civ. Prac. & RemCode Ann. § 74.051(b)
(West 2011). AMS also contends that the &agsshave failed to prode the expert reports
required by Tex. Civ. Prac. & Rer@ode Ann. 8§ 74.351 (West 2011).
Tex. Civ. Prac. & Rem. Codénn. § 74.051(a) requiresaha plaintiff who asserts
a health care liability claim must give writtentioce of the claim to each physician or health
care provider against whom theich is being made at least @@ys before filing suit based
on the health care liability claim. Section 74.051(b) provides:
In such pleadings as are sufpgently filed in any court, each
party shall state that it has fullpmplied with the provisions of
this section and Seon 74.052 and shall provide such evidence
thereof as the judge of the coaray require to determine if the
provisions of this chapter have been met.
Id. And Tex. Civ. Prac. & Rem. Code An®.74.351 requires that a health care liability
claimant provide the defendant an expepore within 120 days after filing the petition.
The court concludes that neither defecsusficient to establish improper joinder.

Assumingarguendothat AMS can meet its heavy bundi® show improper joinder based

on matters outside the Pans’ second amended petitibtij]t is well-settled . . . that a

“Consideration of matters outside the plegdivia a summary inquiry is procedurally
proper where “a plaintiff has stated a claim, ha$ misstated or omitted discrete facts that
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plaintiff's failure to complywith § 74.051 does not bar me@ry against the defendant.”
Everett v. Merck & C.2006 WL 3302527, at *2 n.2 (S.D. Tex. Nov. 13, 2006) (citing
Schepps v. Presbyian Hosp. of Dall, 652 S.W.2d 934, 938 (Tex. 1983¢e also Rice v.
Pfizer, Inc, 2006 WL 1932565, at *3 (N.D. Tex. July2006) (Lynn, J.) (“Compliance with
[8 74.051] is mandatory; however, failure domply will not result in dismissal of the
claim.”). And although the Parsons’ failuresterve Dr. Lieman witthe statutorily-required
expert report could result in dismissal if Dr. Lieman sought dismissal on this’ bthsis,
mere possibility of dismissal is nehough to prove [improper] joinderGarcia v. Sandoz
Inc., 2010 WL 1790176, at *3 (S.D. Tex. Apr. 30, 201€8e also Sauceda v. Pfizer, Inc.
2006 WL 3813777, at *2 n.3 (S.D. Telec. 26, 2006) (noting thhkecause statute is clear
that case will be subject to dismissal “oe thotion of the affected physician,” Tex. Civ.
Prac. & Rem. Code Ann. § B&1, and because there hagkb no such motion in case,
plaintiff's medical malpractice claim waslbviable, thus precludig finding of improper
joinder). To meet itsdavy burden, AMS must “demonstrate[] that thereipossibilityof
recovery by the plaintiff agaihs@n in-state defendant.’'Smallwood 385 F.3d at 573

(emphasis added).

would determine the propriety of joinderSmallwoog¢ 385 F.3d at 573.

*Tex. Civ. Prac. & Rem. Code Ann. § 74.351(b) provides for dismissal of a claim
against a physician or health care proviaer the motion of the affected physician or health
care provider” if the plaintiff fails to comply with the expert report requirementd.
(emphasis added).
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D
Because AMS has failed to meet its helawgden of establishiritpe improper joinder
of Dr. Lieman, a Texas-citizen defendant, thert grants plaintiffsinotion to remand. The
court need not address whether the other in-state defendaatsmbia orthe Supplier
Defendants—have been improperly joinechdfbecause the courtgsanting the Parsons’
motion to remand, it need not addressrttotions to remand filed by Dr. Liema@yglumbia,

or the Supplier Defendants.

For the foregoing reasons, the court holdg AMS has failed to satisfy its heavy
burden of establishing that Dr. Lieman—aniats defendant—was improperly joined. The
court grants plaintiffs’ October 17, 2012 nuotito remand becauseethourt lacks subject
matter jurisdiction.See28 U.S.C. 8§ 1447(c)This action is remandeto the 95th Judicial
District Court of Dallas County, Texas. Ttlerk shall effect the remand in accordance with
the usual procedure.

SO ORDERED.

November 19, 2012.

NEY A. FITZWA] E{S.

CHIEF JUDGE
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