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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLASDIVISION

KAREN SUE SULLIVAN,

Plaintiff,

CAROLYN W. COLVIN, ACTING
COMMISSIONER OF THE SOCIAL
SECURITY ADMINISTRATION,

8
8§
8
8§
V. 8 Civil Action No. 3:12-CV-04460-BH

8§
§
8
8§

Defendant. 8

Consent Case

MEMORANDUM OPINION AND ORDER

By ordelfiled January 15, 2013, this matter was transferred for the conduct of all further
proceeding anc the entry of judgment Before the Court is the plaintiffMotion for Attorney’s
Fees and Costs Pursuant to the Equal Access to Justice Act and Briefin, filed Jun¢28.2014
(doc 36). Based on the relevant filings, evidenand applicable law, the motiorGRANTED
in part, and the plaintiff is awarde$8,842.7'in attorney’<fees anc $17.8%in cost:anc expenses.

I. BACKGROUND

OnNovembe 6,2012 Karer Sue Sullivar (Plaintiff) filed a complain seekin(reverse and
remand of the Commissioner of Social Security’s (Commissioner) decision denying her claim for
disability insuranc benefit:ancsupplementisecurityincomeunde TitlesIl anc XVI of the Social
SecurityAct. (Doc. 1.)On March 31, 2014, the Court entered judgment, reversing and remanding
the case for further proceedings. (Doc. 34.) Hfathen moved for an award of attorney’s fees
under the Equal Access to Justice Act (EAJA), 28 U.S.C. § 2412. (Doc. 36.) The Commissioner
does not object to the hourly rate, but does object to the number of hours claimed. (Doc. 38.)

1. ANALYSIS

Under EAJA, the Court must award attorney’s fees and expenses if (1) the claimant is the
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“prevailing party”? (2) the Government’s position was not “substantially justified”; and (3) there
are no special circumstances that make an award uMuskeldove v. Astryes35 F.3d 784, 790

(5th Cir.2011) (citing 28 U.S.C. § 2412(d)(1)(A)). The attorney’s fees awarded under the EAJA
must be reasonable, howevesee28 U.S.C. § 2412(b). “Becau&JA is a partial waiver of
sovereign immunity, it must be strictly construed in the government’s fav@x. Food Indus.
Ass’n v. USDA81 F.3d 578, 580 (5th Cir. 1996) (citation omitted). *“In determining the
reasonableness of such fees, Fifth Circuit] has adopted the 12-factor ‘lodestar’ test enunciated
in Johnson v. Georgia Highway Exp., 1488 F.2d 714, 717 (5th Cir.1974) It is, however, “not
necessary for a district court to examine eachefdhtors independently if it is apparent that the
court has arrived at a just compensation based upon appropriate staBdadiss v. BarnhariNo.
04-10600, 2005 WL 2285403, at *2 (5th Cir. Sept. 19, 2005) (per curiam). The claimant has the
burden of demonstrating that the hours claimeckweasonably expended on the prevailing claim.

Von Clark v. Butler916 F.2d 255, 259 (5th Cir.1990).

! To be the “prevailing party” for purposes of tBAJA, a social security claimant must obtain a
“sentence four” judgment reversing denial of disabilitydfés and requiring further proceedings before the
agency.Shalalav. Schaefgb09 U.S. 292, 300-302 (199&pin v. Colvin No. 3:12-CV-2471-B, 2013 WL
1797862, at *2 (N.D.Tex. Apr. 29, 2013).

2 The “lodestar fee” is the product of “the nliem of hours reasonably expended on the litigation”
multiplied “by a reasonable hourly rateSandoval v. ApfelB6 F.Supp.2d 601, 615-16 (N.D.Tex.2000)
(Fitzwater, C.J.). “The court must then determimether the lodestar amount should be adjusted upward
or downward” using thdohnsonfactors. Id. These factors are: (1) the time and labor required; (2) the
novelty and difficulty of the questions; (3) the skill regjté to perform the legal services properly; (4) the
preclusion of other employment by the claimarttsraey due to acceptancetbé case; (5) the customary
fee; (6) whether the fee is fixed or contingent; (7) time limitations imposed by the claimant or the
circumstances; (8) the amount of recovery involaed the results obtained; (9) counsel's experience,
reputation, and ability; (10) the “undesirability” oftlease; (11) the nature and length of the professional
relationship with the claimant; and (12) awards in similar cadasnson488 F.2d at 717-19. “[M]any of
these factors usually are subsumed within the imigiltlulation of hours reasonably expended at a reasonable
hourly rate.”Hensley v. Eckerhartt61 U.S. 424, 434 (1983) (citation omitted). Accordingly, the court need
not examine each factor “if it is apparent that ttourt has arrived at a just compensation based upon
appropriate standardsSanders2005 WL 2285403, at *2 (citation omitted).
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Here, Plaintiff has requested a totab9f115.08 in attorney’s fees based on 50.3 hours of
attorney work for litigating her appeal in fedecalrt. (Doc. 36 at 4.) Counsel has submitted an
itemized billing statement detailindpe time that was d®eted to the case. (Doc. 36-1.) The
Commissioner does not dispute Plaintiff's entitlemermttorney’s fees, the hourly rate requested,
or the amount of costs requested, but she doestdig the claimed number of attorney hours as
unreasonable. (Doc. 38 at 1-2.)eStiso contends that the atteyis fee should be made payable
directly to Plaintiff, not her counselld( at 2-3.)

A. Attorney Hours

The Commissioner contends that spendingetours on reviewing the Court’s final order
and judgment, a 25-page document of which theXspages were procedural and factual history
of the case, was unreasonable. (Doc. 38 at 1-2.)

According to the Plaintiff's itemized billingatement, she spent three hours reviewing this
Court’s order and judgment. (Doc. 36-1 atRBy)way of comparison, Plaintiff’'s counsel spent one
hour reviewing the Administrative Law Judge’s dgan and other related documents prior to filing
a complaint. (Doc. 36-1 at 1.) The order amhment discussed only one out of the four issues
Plaintiff raised on appeal Séedoc. 34.) Because the substantive portion of the order was less than
nine pages involving one issubree hours to review the order appears excessive. The hours “not
reasonably expended” should éecluded from a fee awardHensley v. Eckerhard61 U.S. 424,

434 (1983). Accordingly, one andhalf hour is deducted for reviewing the order, and a total fee

3 Attorney’s fees under the EAJA are subject to a statutory maximum rate of $125 peBéeis.
U.S.C. 8§ 2412(d)(2)(A). However, the court may chtifees using a higher rate based on an increase in
the cost of living or other “special factodd. Here, Plaintiff argues, and the Commissioner does not dispute,
that a billing rate of $178.29 for attorney services performed in 2012, and $181.53 for services performed in
2013 and 2014, are appropriate based on a cost-of-living adjustrBeiedo€. 36 at 4 & n. 1.)
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of $8,842.79 is awarded.
B. Receipt of Payment

The Commissioner objects to Plaintiff's request the fee award be made payable directly
to her counsel. (Doc. 38 at 2-3.)

The Supreme Court has held that a fee awader the EAJA must be paid directly to a
claimant who is found to be the “prevailing partg’the case, rather than to his attornégtrue
v. Ratliff 560 U.S. 586, 593 (2010). AdherindRatliffs express holding, courts in the Fifth Circuit
have declined to allow for payment to be made directly to counsel, even in cases where the fee
award is not subject tog offset by the governmengee, e.g., Goin v. ColviNo. 3:12-CV-2471-
B, 2013 WL 1797862, at *6 (N.D. Tex. Apr. 28. 2013fonclud [ing] that the [most] prudent
course [was] to follow the express holdingR&tliff and require that EAJA fees be made payable
to [the] Plaintiff and not hisaunsel”; acknowledging “the potential need to amend a final judgment
should the government later learn within the reté\teme frame that it is entitled to offset EAJA
fees to pay a debt [owed] to the government®arout 2011 WL 2988421, at *3 n. 2, (samsge

also Jackson v. Astry@05 F.3d 527, 531 & n. 11 (5th Cir.2013) (noting that in contrast to fees

* In her motior for attorney’: fees Plaintiff noted that if the Commissioner “oppos the instant
Motion, additiona attorne' service will be requirecto prosecut this Motion[,]” anc requeste fee<“for the
hoursof service rendere thusfar, aswell asfor any supplementaitime reasonablrequirecto successfully
litigate this Motion.” (Doc. 36 at 2.) Under the EAJA, fees incurred in litigating a fee application are
compensabl Sandova, 86 F.Supp.2 al61€ (citing Powel v. Commissione, 891F.2c¢ 1167 1170-7:(5th
Cir.1990 (awardin¢plaintiff 28.2% hour<for attorne' service rendere litigating his EAJA claim); secalso
Yearou v. Astru¢, No. 3:10-CV-0430-L-BH 2011 WL 2988421 ai *1 n. 1 (N.D.Tex Mar.15, 2011)
(awarding plaintiff 3.5 hours of attorne\ work for defendin( the fee applicatior agains Commissioner’s
objections rec. adopte, 2011 WL 299036¢ (N.D.Tex July 22, 2011); Dounley v. Astrue, No.
3-08—-CV-1388-0-BI201(WL 637797 al*3 n.I (N.D.Tex Feb 23,2010 (awardin¢ plaintiff 5.E hours
of attorne' work for defendin( the fee applicatior agains Comrmissioner's objections). Here, the
Commissione oppose Plaintiff’'s motion but Plaintiff did notfiled areply. As the time spent on this motion
for attorney’s fees is already included in the total fee requested, no additional fee award is r&@paded. (
36-1at 2.)
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awarded under § 406(b) of the Social Security AEAJA fees are paid to the claimant, who may
or may not tender the award to counsel”; dmat “[b]Jecause the government pays EAJA fees
directly to the litigant, the fees are also subjecrtmffset to satisfy any pre-existing debt that the
litigant [may] owe][ ] to the federal government) (citiRgtliff, 130 S.Ct. at 2524). Accordingly, the
award of attorney’s fees inithcase should be made payableclly to Plaintiff and mailed to
Plaintiff's counsel.
[11. CONCLUSION

Plaintiff's motior is GRANTED in part, anc Plaintiff is awarded $17.85 in costs and
expenses, and $8,842.79 in attorney’s fees as follows:

(1) 4.9 hours of attorney woffhr litigating Plaintiff’'s appeal in 2012 at an hourly rate of
$178.29 ($873.62);

(2) 41.4 hour: of attorneywork for litigating the appee in 2012 anc 201< al ar hourly rate
of $181.53 ($7,515.34); and

(3) 2.5 hours for defending Plaintiff's EAJA atbey’s fees application in 2014 at an hourly
rate of $181.53 ($453.83).

The award of attorney’s fees in this case should be made payable directly to Plaintiff and
mailed to Plaintiff's counsel.

SO ORDERED on this 3rd day of November, 2014.

IRMA CARRILLO RAMREZ
UNITED STATES MAGISTRATEJUDGE



