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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLASDIVISION

PAUL SIRAGUSA,
Plaintiff,
CASE NO. 3:12-CV-04497-M

V.

JEFF ARNOLD and SOCK AND
ACCESSORY BRANDS GLOBAL, INC.,

w W W W W W W W W W

Defendants.

MEMORANDUM OPINION & ORDER

Before the Court is the Motion to Dismigs Transfer, filed by Defendants Sock and
Accessory Brands, Global, Inc. (“SABG”) and @&O, Jeff Arnold [Docket Entry #13]. SABG
is a Delaware corporation headquartered inttNGarolina, and Arnol@ a resident of the
Middle District of North Carolina. This Motioraises two principal questions: (1) whether this
Court is the proper venue to litigate this cas® (2) whether many of Plaintiff Paul Siragusa’s
claims fail to state grounds upon which the Courtg@mt relief. Finding that this Court is the
proper venue to try this case, the CdMaNI ES Defendants’ Motion to Bnsfer. However, the
CourtDISMISSES Siragusa’s promissory estoppelnpooon law fraud, fraudulent inducement,
fraud by nondisclosure, and tortiouserference with @rospective contracaims, finding that
they fail to state grounds upon ih relief can be granted.

l. BACKGROUND

Siragusa, a resident of Texas, invented Snedkmids, wearable shoe trees that prevent
sneakers from creasing. During 2008, Siragugameearching for a partner to market,
distribute, and sell his invention. In late 2008a§usa received two business offers. SofSole, a

subsidiary of Implus Corporation, offeredgay Siragusa a 10% royalty on sales of Sneaker

Pagel of 20

Dockets.Justia.com


http://dockets.justia.com/docket/texas/txndce/3:2012cv04497/225088/
http://docs.justia.com/cases/federal/district-courts/texas/txndce/3:2012cv04497/225088/20/
http://dockets.justia.com/

Shields, while SABG offered Siragusa a 25% ftyyan such sales. Siragusa contends that
Arnold misrepresented SABG'’s ability to use tiBA logo on Sneaker Shields, the type of
packaging that would be used, Arnold’s sagrpectations, SABG’s ability to have Sneaker
Shields sold in various retail shops, and thvellef attention and care Siragusa and the product
would receive. Siragusa contends that theseapresentations, as well as the higher royalty
rate, induced him to choose SABG over SofSole.

Although the parties agree thhey signed a contract inde 2010, Siragusa claims he
never received a signed copy of it. Siragusa la@eame dissatisfied with SABG’s performance,
and on August 20, 2012, Siragusa terminated hasisaship with SABG, claiming that Arnold
fraudulently induced Siragusa to enter into the contract and that SABG breached multiple
provisions of the contract. Pl@riginal Pet., Ex. Q. No partyas furnished a signed contract to
the Court.

On October 1, 2012, Siragusa filed suit against SAGB and Arnold in a Texas state court,
asserting claims against both for promissestoppel, fraudulent inducement, and tortious
interference with a prospectiverttract. Siragusa also allegedtt!l$AGB breached its contract
with him, and that Arnold committed fraud. Defendants removed the case to this Court on
October 7, 2012. Defendants ask the Courtgamiis all of Siragusa’s claims, except for the
contract claim, and to transfer the remainingrotato the Middle District of North Carolina.

. LEGAL STANDARD

This Court concludes thattifansfer is proper, the traferee forum should decide a
motion to dismiss AllChem Performance Prods., Inc. v. Oreq Cphio. 3:11-CV-3577-D,

2013 WL 180460, at *1 n.2 (N.D. Tex. Jan. 17, 2013) (Fatewn, C.J.). Accordingly, this Court

will address the issues relating to venue and decide Defendants’ Motion to Dismiss only if it
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does not transfer the case.
A. § 1391 Standard

Venue is proper in a judicidistrict in which any defendan¢sides if all defendants are
residents of the state where that district is locaied) a district where a “substantial part of the
events or omissions giving rise the claim occurred.” 28 U.S.€.1391(b). If no district meets
these criteria, the action may bebght in any district where a def#ant is subject to the court’s
personal jurisdiction withespect to the actiond.
B. § 1404(a) Standard

Even if venue is proper, the Court mgyjor the convenience of the parties and
witnesses” and in “the interest of justice,” trangfex case to any distriat which the case could
have been brought under 28 U.S.C. § 1391. 28 U.S.C. § 1404(a). In deciding whether to
transfer, the Court hdbroad discretion[.]” In re Volkswagen of Am., In&45 F.3d 304, 311
(5th Cir. 2008) (en banc)olkswagen I1). However, the Fifth Circuit requires the court to
consider a variety of privatnd public interest factors making the transfer decisiol.SREF2
Baron, LLC v. AguilarNo. 3:12-CV-1242-M, 2013 WR30381 (N.D. Tex. Jan. 18, 2013)
(Lynn, J.). The private interest factors inclut{&) the relative ease @fccess to sources of
proof; (2) the availability of compulsory procdsssecure the attendanokewitnesses; (3) the
cost of attendance for willing witnesses; and (4dther practical problems that make trial of a
case easy, expeditious and inexpensiva.fe Volkswagen AG&71 F.3d 201, 203 (5th Cir.
2004) ("Volkswagen”). The public interest factors ar§1) the administrative difficulties
flowing from court congestion; (2) the local ingst in having localizethterests decided at
home; (3) the familiarity of the forum withéHaw that will govern the case; and (4) the

avoidance of unnecessary problems of conflict wklfor in] the application of foreign law.Id.
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1. DISCUSSION
A. Venue

The Court must first determine (1) whetltehas venue under 28 U.S.C. 8§ 1391, and if
so, (2) whether, under 28 U.S.C. 8§ 1404(a), aidth transfer the case to the Middle District of
North Carolina.

1. Proper venue under § 1391(b)(2)

Where, as here, no defendants live in therforthis Court nevertheless has venue if “a
substantial part of the events or omissions giviseg to the claim occurdg within the Northern
District of Texas. 28 U.S.C. § 1391(b)(2).VIenue does not have be the place where the
most relevant events took place, but the contattts[that] . . . district must be substantial.”
Emelike v. L-3 Commc'ns CoyNo. 3:12-CV-2470-M, 2013 WL.890289, at *3 (N.D. Tex.
May 7, 2013) (Lynn, J.).

In Ancel v. Rexford Rand Corphe plaintiff, a former cqorate officer of the defendant,
was a resident of Dallas, Texas. NoV(C3:93-CV-2379-H, 1994 WI539287, at *1 (N.D. Tex.
Sept. 19, 1994) (Sanders, C.J.). The defendapbcation was incorporatl and headquartered
in lllinois. The plaintiff alleged that other gaorate officers had conspired to oust him from his
position by creating a separate corporationaiolirig his consent by misrepresenting how his
stock ownership would be affected, and therging the new corpoiah with Rexford Rand
Corporation, thereby diting the plaintiff's ownership interest. The court held that the Northern
District of Texas was not a proper venue, reampthat the “relevant events . . . occurred
primarily, if not exclusively, in lllinois” and &t the “[p]laintiff's recept of letters and phone
calls in Dallas d[id] not constitui@ ‘substantial part’ of the events. that g[a]ve rise to his

claim.” Id. at *3.
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In contrast, inLong v. Grafton Executive Search, LLIlidge Godbey, of this court,
found that communications sent and received framdistrict establishethat a substantial part
of the events giving rise to the claimscurred here. 263 F. Supp. 2d 1085, 1090 (N.D. Tex.
2003). InLong the defendants allegedly defamed pleentiff through emails and telephone
calls, and the “actual content of th[o]se commumcest gave rise to Long’s intentional tort
causes of action.ld. In contrast, the communications todginom the Northern District of
Texas inAncelwere not central to the eventsderlying the cause of actioAncel| 1994 WL
539287, at *3. This Court concludes that comiwations to the distct can constitute a
substantial part of the events gugirise to a plaintiff's claims, the claims derive directly from
those communications. Moreoverere “false communicationseathe focus of Plaintiff['s]
claims of fraudulent representations . . . .dtthrection of fraudulent misrepresentations to
Dallas, Texas can establish that the eventrassions giving riséo the cause of action
occurred in Dallas, Texas.TransFirst Holdings, Inc. v. PhillipNo. 3:06-CV-2303-P, 2007
WL 631276 (N.D. Tex. Mar. 1, 2007) (Solis, J.).

Here, Siragusa and Arnold met in person amige in North Carolina. Otherwise, they
communicated via email and telephdn&iragusa contends that his former attorney negotiated
the contract from Dallas, Texas, via enaill telephone, exchanging multiple drafts with
Defendants electronically. As panft Siragusa’s breach of contrataims, he alleges that SABG
did not email him quarterly royalty reports untill after the dates specified in the contract.

Moreover, Siragusa asserts that before heS#®IG reached agreement, in emails sent to

! Siragusa claims to be a Texas resident, but hertmestate the city, couptor judicial district
where he resides. He sometimes states that events occurred in Dallas, Texas and other times
refers to the State of TexaPefendants do not contend that aalevant events occurred outside
the Northern District of Texasp the Court presumes Siragusa uses “Texas” and “Dallas, Texas”
interchangeably.
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Siragusa in Texas, Arnold fraudutBnrepresented that the Sneaker Shields would use a type of
packaging allowing customers to touch thedarct, that the packaging would feature the
National Basketball Associationfsgo, that Arnold and SABG hadlationships with designated
retail shops that would allow SAB® have Sneaker Shields satdhose stores, and that Arnold
would maintain a high level afare and attention teiragusa and Sneaker Shields. Pl.’s App.
Ex. C, at 84-87. Additionally, Siragusa cordsithat after the agreement was reached,
Defendants misrepresented the status of pacgadianges and efforts to market the product in
certain stores. Pl.’s App. Ex. A, at 3-5. Thus, dsoimg a substantial part of the events giving
rise to the Plaintiff's claims, specifically Arndddalleged misrepresentations and the negotiation
of the alleged contract, occurre communications to the NorttmeDistrict of Texas, making
venue in this case propeteel7-110 Moore's Federal Pragi—Civil 8§ 110.04 (collecting
cases following a trend to liberally constthe “substantial part of the events” test).

2. Venue transfer under § 1404(a)

Although the Court has venue under 8§ 1391(b}{®,Court may nevtheless, “for the
convenience of the parties and witees’ and in “the interest ofgtice,” transfer the case to any
district in which the case may have béeaught under § 1391. 28 U.S.C. § 1404(a). A
plaintiff's choice of forum desees a degree of deference wleedefendant seeks to transfer
venue. SeeTime, Inc. v. Manning366 F.2d 690, 698 (5th Cir. 1966). However, Fifth Circuit
precedent clarifies that the plaintiff's choice ofiwe is not a distinct factor in the § 1404(a)
analysis, but “when the transfereenue is not clearly more comient than the venue chosen by
the plaintiff, the plaintiff's choice should be respecteddlkswagen 11545 F.3d at 314-15. The
burden is thus on the party saakitransfer to clearly demonsgahat a different venue would

be more appropriate.
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In deciding whether to grant transfer, the Court must weigh the various private and
public interests.Ild. The existence of a valid forum seleatclause “will be a significant factor
that figures centrally in the . . . calculusStewart Org., Inc. v. Ricoh Corpl87 U.S. 22, 29
(1988).

a. Proper venue under § 1391
As an initial matter, the Court must detene whether this case could properly be
brought in the proposed alternative venue udE891. Here, given that Arnold resides in
North Carolina, and SABG is headquartered in North Carolina, veauklwe proper in the
Middle District of North Carolina under § 139)(b) since “all defendants are residents of the
State in which the district iscated.” 28 U.S.C. § 1391(b)(1).
b. Forum Selection Clause
The Court now proceeds to determine whetheretlis a valid forum $ection clause that
supports transfer. Courts haveeln hesitant to give effect tontractual prowions designating
choice of law and forum selection when the partiave not clearly consented to such ter8mse
United Intern. Holdings, Inc. v. Wharf (Holdings) Ltd10 F.3d 1207, 1223 (10th Cir. 2000)
(finding that documents were “virtually irrelevanttheir unsigned form[s]” and were, therefore,
“insufficient to constitute binding foruselection and choice of law provisionsdff'd, 532 U.S.
588 (2001)Rahco Intern., Incv. Laird Elec., Inc.502 F. Supp. 2d 1118, 1123 (E.D. Wash.
2006) (rejecting a plaintiff's argument that detedant’s “continued performance constituted an
acceptance of the terms of tinesigned . .forum selection clau$evhen there is “no indication
that the choice of forum was ever bargaif@dor discussed”) (emphasis in original).
Here, the parties confirm that they reachadagreement, but no document has been

presented, and Siragusa claims that, despiteefigest, he never received a copy of it. Pl.’s
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App. Ex. A, at 3. An unsigned agreement wasspnted by the Defendants to the Court, and it
contains the following language:

12.8 _Governing Law. This AGRBEENT shall be governed by
and construed and interpreted wikie laws of the State of North
Carolina, except that questioradfecting the construction and
effect of any patent shall betdemined by the law of the country
in which the patent shall havedén granted. Each PARTY agrees
to submit to the exclusive jurisdiction of the State Courts of
Cabarrus County, North Carolinanchthe United States District
Court for the District of North Galina with respect to any claim,
suit or action in law or equity arising in any way out of this
AGREEMENT or the subject matter thereof.

Defs.” Am. App. Ex. A, at 13Arnold’s Declaration states thhis “understanding at all times
since May 28, 2009 has been that the [unsigAgdéement . . . was the contract between SABG
and Mr. Siragusa.” Defs.” Am. App. Ex. B,fab. By contrast, Siragusa states in his
Declaration that he “do[es] nogcall seeing a forum selecticlause” in the version of the
agreement he signed. Pl.’s App. Ex. C, at §30agusa has also piided evidence showing
the contract underwent significantactges during the drafting process, and there is no evidence
that this forum selection/choic# law provision was specificallgiscussed. Pl.’s Resp., Ex. A,
at 55.

With the facts before it, the Court cannot detiee definitively if the parties agreed to
the forum selection/choice of law provisions. The Court will not enforce such a clause when it is
not certain that both parties has@nsented to it. Accordingly, éforum selection and choice of
law provision in an unsigned document, not othesvaiirmed by the parties, will not affect the
Court’s transfer analysis.

c. Private Interest Factors
I.  The relative ease of acceasssources of proof

Courts in the Fifth Circuit & generally not to consideratthe parties’ documents are
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stored electronically as a basis to minimize significance of the documents’ location in a
1404(a) analysis. IWolkswagen llIthe Fifth Circuit held that district court improperly “read][]
the sources of proof requirement out of the 8§ 1d4P4d6alysis” when it fed that “the relative
access to sources proof [wa]s neutral beeanf advances in copying technology and
information sources.” 545 F.3d at 316. Malkswagen llbecause “all of the documents and
physical evidence . . . [were] located in” theeutial transferee forum, the Fifth Circuit found
that the factor weighed in favor of transféd.

In this case, however, the only evidence thiieeiparty alleges to be relevant is in
electronic form—that is—email transmissions, giving the parties equal access to those documents
in either forum. Neither partyas asserted that other physical evidence will be offered at trial,
and Defendants’ vague statement that “proofidge accessible in North Carolina” provides the
court with insufficient information to concludeettthe evidence will be more easily accessed in
the Defendants’ preferred venue. For these reattomsfiddle District of North Carolina is not
clearly more convenient with respeo this factor, which the Couttierefore finds to be neutral.

i.  The availability of compulsory process to secure the attendance of
witnesses

When key witnesses could be subpoenaett¢én@ a trial in thgpotential transferee
forum, but not in the current forum, this factavors transfer. However, “transfer from one
district without absolute subpoepawer to another such districtnst clearly more convenient.”
AT & T Intellectual Prop. IL.P. v. Airbiquity Inc.No. CIV.A. 3:08-CV-1637, 2009 WL
774350, at *4 (N.D. Tex. Mar. 24, 2009) (Lynn, Jeealso MHL Tek, LLC v. Nissan Motor
Co, No. CIV.A. 2:07-CV-289, 2009 WL 44062t *5 (E.D. Tex. Feb. 23, 2009). Under
Federal Rule of Civil Procedure 45, a districtitonay subpoena a nonparty witness if he or she

lives within the district or “within 100 milesf the place specified fahe deposition, hearing,
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trial, [etc.].” Fed. R. Civ. P. 45(b)(2). dditionally, Rule 45 does not require subpoenas to be
guashed based on distance if they sseed to parties or party officeBLI Ins. Co. v. Allstate
Cnty. Mut. Ins. Cg9.No. CIV.A. 3:07-CV-1256-M, 2008VL 2201976, at *2 (N.D. Tex. May 28,
2008) (Lynn, J.). Generally, under Rule 45(b)(2)@3dlistrict court can issue a subpoena to a
nonparty within its state, but undRule 45(e), a court cannot dah nonparty in contempt for
violating a subpoena if compliea with the subpoena would regpithe nonparty to travel “more
than 100 miles from where that person resigesmployed, or regularlyyansacts business in
person.” Fed. R. Civ. P. 45(c)(3)(A)(ii).

Here, Defendants claim that they need feiinesses who would nbe subject to this
Court’s subpoena power: Ron Moore, David Linker, Jackie Snipes, and Teresa Bridges. Defs.’
Am. App., Ex. B, at 1 8-11. Defendants admit Mabre resides in New Jersey, and thus he is
not subject to compulsory process in either thesridit or the Middle Distat of North Carolina.
However, Defendants contend that Linker, $sipand Bridges are subject to compulsory
process in North Carolina, where they alldlgdive. However, D&endants do not identify
where, specifically, these witnesses reside withénstate. Defendantfilure to demonstrate
whether Linker, Snipes, or Bridgeeside in the Middle Districtf North Carolina, or within 100
miles of one of the district’'s courthouses, nmetrat the Court cannot mclude that any witness
is clearly subject to compulsopyocess of the Middle Districtf North Carolina under Rule
45(b)(2)(A) or (B). Thusthis factor is neutral.

iii.  The cost of attendance for willing witnesses

“This factor primarily concerns ghconvenience of nongg withnesses.”"USPG Portfolio

Two, LLC v. John Hancock Real Estate Fin., IhNo, 3:10-CV-2466-D, 2011 WL 1103372, at

*4 (N.D. Tex. Mar. 25, 2011) (Fitzater, C.J.) (declining to coider parties' employees under
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third factor). A party seeking a transfer mtidentify the key witnesseand the general content
of their testimony.” Sargent v. Sun Trust Bank, N.Ng. Civ.A. 3:03-CV-2701, 2004 WL
1630081, at *3 (N.D. Tex. July 20, 2004) (Fitzwatk),(quotation omitted). “The party seeking
the transfer must specify clearly . . . the ketnesses to be called and their location and must
make a general statement of what their testinaitiycover.” 15 Charle®\lan Wright & Arthur

R. Miller, Federal Practice and Procedu&3851, at 221-22 (3d ed. 2003¢e Magana v.
Toyota Motor Corp.No. 3:10-CV-1451-B, 2010 WL 5108850, at *2 (N.D. Tex. Dec. 6, 2010)
(Boyle, J.) (finding that defendant failed toosv good cause for transfer based on this factor
because it did not provide name, address, @pgsed testimony of any witness who could more
conveniently testify in the pposed transferee district).

Here, Defendants identify three non-partynesses: Moore, Linker, and Snipes.
Defendants, however, do not identify the addresdeny of these witnesses, nor do they
adequately specify their propastestimony. With respect Moore and Linker, Defendants
simply assert that the witnesses are “knowledgealideit the facts of this case[,]” without any
further elaboration. Defs.” Am. App. Ex. B,fa9-10. They assert that Snipes “has direct
knowledge regarding the likelihood for retail success of Siragusa’s wearable shoe tree product,”
but do not identify his testimony @s source in any more detaiDefs.” Am. App. Ex. B, at
11. The limited identification and the absent¢he witnesses’ location gives the court
inadequate information from which it can detarenthat these witnesses will be inconvenienced
or that their testimony is necessaf§ee AllChem Performance Products, Inc. v. Oreq Corp.
3:11-CV-3577-D, 2013 WL 180460 (N.D. Tex. Jan. 17, 2qE8&water, J.) (finding that this

factor was neutral where the movants’ “attemptsiémtify who w[ould] bewitnesses [we]re too

generall,]” and the movants haatdequately identified only oneitmess . . . for whom transfer
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w[ould] be more convenient”). Thefiore, this faair is neutral.
iv.  All other practical problems

The parties have not identified any othavate factors thatt®uld be considered.

Therefore, this factor is neutral.
d. Public Interest Factors
I.  The administrative difficulties flowing from court congestion

Defendants argue that, because the number of cases per district judge in the Northern
District of Texas is roughly 50%reater than that in the Middistrict of North Carolina, this
factor favors transfer. “But whezonsidering this factor, ‘the remlsue is not wéther [transfer]
will reduce a court's congestion but whether d tnay be speedier in another court because of
its less crowded docket."'USPG Portfolio Two, LLC v. John Hancock Real Estate Fin., Inc.
No. 3:10-CV-2466-D, 2011 WL 1103372, at *5 (N.D. Tex. Mar. 25, 2011) (Fitzwater, C.J.)
(internal citations omitted). Accordingly, the medtane interval from case filing to disposition
is a better statistic for this analysis.

This district’s median time interval fronase filing to disposibin is roughly 6.6 months,
where that in the Middle District dorth Carolina is roughly 9.8 monthsTherefore, this factor
weighs against transfer.

i.  The local interest in having locaéd interests decided at home

A district court “has a stronigterest in adjudicating a aamvolving harm” to an entity
within its district. ExpressJet Airlines, Inc. v. RBC Capital Markets Coxm. CIV.A. H-09-

992, 2009 WL 2244468, at *13 (S.D. Tex. July 27, 2009). However, a court also has a
significant interest in “policing . . entities operating withingfdistrict] and engaging in

interstate business activitiesldl. Because this case involveiizens of both Texas and North

2Judicial Business of the United States Courts, Annual Report (2011), 156-157.
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Carolina, the contract negotiatis and the representations took place in communications to and
from both districts, and the prodadiscussed in the contractmesold in both states, the two
districts have similar levels of interest in adjudicgtthis case. ThereforejgHactor is neutral.
iii.  The familiarity of the forum with & law that will govern the case and
the avoidance of unnecessary problefsonflicts of laws or in the
application of foreign law
A federal court must apply the conflict ofila rules of the state in which it sitKlaxon
Co. v. Stentor Elec. Mfg. G813 U.S. 487, 496 (1941). Accordipgthis Court must apply the
conflict rules of TexasDay & Zimmerman, Inc. v. Challone423 U.S. 3 (1975). Moreover,
because this case was filed ink@s, if the case is transfedrghe Middle District of North
Carolina would apply Texas choice of law rul&ee Ferens v. John Deere G494 U.S. 516,
524-25,110 S. Ct. 1274, 108 L. Ed. 2d 443 (1990) (superseded by statute on other grounds);
Yelton v. PHI, InG.669 F.3d 577, 580 (5th Cir. 201&9rt. denied133 S. Ct. 191, 184 L. Ed. 2d
38 (U.S. 2012) (holding that transferamurts apply the choice of lawles of transferor courts).
Under Texas law, the burden is the party assertg the application of forgn law to first show
the existence of a true conflict laws and then to demonst&awhich law should apply based on
state contacts to the asserted clai@@seenberg Traurig of N.Y., P.C. v. Mogody1 S.W.3d 56,
70 (Tex. App.—Houston [14th Dist.] 2004, no petjere, while the parties disagree about
which state has greater contactshi® claims at issue, neither panas asserted that there is a
conflict between the laws of Texas and North Gaap and therefore, th€@ourt cannot conclude
that either forum would present problems of tiotd of law or that either forum would be
unfamiliar with the law at issue. Thus, the remaining factors are neutral.
In sum, none of the applicable factors cledalyor transfer. All faairs are either neutral

or weigh against transfer. “Whehe transferee venue is naeatly more convenient than the
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venue chosen by the plaintiff, the piaif's choice should be respected/blkswagen 11545
F.3d at 315. The Middle Districf North Carolina is not a cldgirmore convenient forum than
is the Northern District of TexaAccordingly, transfer is unwarranted.

B. Dismissal of Claims

For a pleading to withstand a Rule 12(b)(6timto dismiss, it must be properly pled
under Rule 8 by, among other thingsluding “a short and plaistatement of the claim showing
that the pleader is entitled to relief.” Fed.Rv. P. 8. Accordingly, a complaint must “contain
sufficient factual matter, accepted as true, to stataim to relief that is plausible on its face.”
Howe v. Yellowbook, US840 F. Supp. 2d 970, 975 (N.D. Tex. 2011) (Lynn, J.) (cBelyAtl.
Corp. v. Twombly550 U.S. 544, 570 (2007)). It mysbvide “more than an unadorned
accusation devoid of factual support,” but neetlinclude detailed factual allegationsl.

(citing Ashcroft v. Igbal556 U.S. 662, 678 (2009)). Althoutte court must presume that the
plaintiff's factual allegations artrue, “legal conclusion[s] cohed as [] factual allegation[s]”
are not given the same deferen&zeTwombly 550 U.S. at 555.

Under Rule 9(b), when parties allege frailmby must “state with particularity the
circumstances constituting fraud.” Fed. R. CivO@). “At a minimum, Rle 9(b) requires that
the plaintiff specify the particulars of ‘time,gue, and contents of the false representations|.]”
Williams v. WMX Technologies, In&12 F.3d 175, 179 (5th Cit997) (internal citations
omitted), by enumerating the “who, what, when, where, and hdeider v. Morris 27 F.3d
1097, 1100 n.5 (5th Cir. 1994).

Siragusa has pleaded claims for breach ofrachtpromissory estoppel, fraud, fraudulent

inducement, and tortious interference. Deferslantk dismissal of Siragusa’s claims, except

for breach of contract.
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1. Promissory Estoppel Claim Against SABG and Arnold

Defendants contend that, because Siragsseckims breach of contract, he cannot
recover for promissory estoppel under Texas lalmder Texas law, “the theory of promissory
estoppel is not applicable” whéa valid contract” existsPrince v. Miller Brewing Cq.434
S.w.2d 232, 240 (Tex. Civ. App.—Hdos [1st Dist.] 1968, writ &d n.r.e.). The Federal
Rules, however, allow parties to plead &ternate relief. Fed. R. Civ. P. 8.

Nevertheless, Siragusa must properly pligdelements of promissory estoppel under
Texas law. Promissory estoppel requires (ijamise, (2) foreseedity of reliance by the
promisor, and (3) substaal reliance by the promisee to his detrimehglish v. Fischer660
S.W.2d 521, 524 (Tex. 1983). Additionally, “[tjo invoke promissory estoppel, the promisee
must show that the promisor promised to sigwriten agreement that owplied with the statute
of frauds.” See Schuhart v. Chase Home Fin., L..NQ. C-05-385, 2006 WL 1897263, at *4
(S.D. Tex. July 10, 2006) (citingagle v. Nagle633 S.W.2d 796, 800 (Tex. 1982)). Moreover,
at the time the oral promise to sign an agre¢nsemade, that unsigned agreement must be in
writing. See id(citing Southmark Corp. v. Life Investors, In851 F.2d 763, 769 (5th Cir.
1988);Exxon Corp. v. Breezevale Lt82 S.W.3d 429, 438 (Tex. App.—Dallas 2002, pet.
denied).

Siragusa alleges that Defendants promisedddhesr best efforts to have SABG market,
distribute, and sell Sneaker Shields, to useNBA logo on Sneaker Shields, and to sell in
excess of 100,000 pairs of the product annuallys Rpp., Ex. A, at 2, 5-6. Siragusa alleges
that he “reasonably and substalty relied” on these promise$l.’s App., Ex. A, at 5-6. In
addition, Siragusa alleges that Defendants knewhthatould rely on those promises, given that

Defendants knew about SofSole’s offer. Pl.’s Ajgx, A, at 2. Finally, $Sagusa argues that his

Pagel5 of 20



reliance on Defendants’ promises was to hisimkent because Defendants did not deliver on
those promises, and he did not proceed ®ufSole. Pl.’s Ap., Ex. A, at 5-6.

However, Siragusa does not allege that Admomised to sign a written agreement.
Moreover, even if Arnold had made such a psanaccording to Sigusa’s own recitation of
the facts, Arnold made the relevant promise30@8, but he did not send Siragusa the first draft
of a written agreement until May 2009. Accordingliven that Siragus@oes not allege that
there was a written agreement at the time Arrsotatal promises were made, Siragusa does not
properly plead a claim for promissoegtoppel. Accordingly, the CoUBRANTS Defendants’
Motion to Dismiss this claim.

2. Fraud-Related Claims Against SABG and Arnold

a. Common Law Fraud (Arnold)

In Texas, the elements of common-law frawd: (1) the defendant made a representation
to the plaintiff; (2) the representation was matei(3) the representation was false; (4) when the
defendant made the representation, the deferkai@nt it was false or made the representation
recklessly and without knowledge ité truth; (5) the defendant mha the representation with the
intent that the plaintiff act on it; (6) the plaintiff relied on the representation; and (7) the
representation causecetplaintiff injury. Shandong Yinguang Chem. Indus. Joint Stock Co.,
Ltd. v. Potter607 F.3d 1029, 1032-33 (5th Cir. 2010). A fraud claim is subject to the
heightened pleading reqament of Rule 9(b)See Shandon®07 F.3d at 1032.

A dismissal for failure to plead fraud withntiaularity pursuant to Rule 9(b) is treated
the same as a Rule 12(b)(6) dismissal for failure to state a déa@Gall v. Genentech, IndNo.
3:10-CV-1747-B, 2011 WL 2312280, at *3 (N.DxTdune 9, 2011) (Boyle, J.) (citing

Lovelace v. Software Spectrum Ir€8,F.3d 1015, 1017 (5th Cir. 1996rule 9(b) contains a
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heightened pleading standard and requiresiatgf to plead the circumstances constituting
fraud with particularity.SeeFed. R. Civ. P. 9(bity of Clinton, Art vPilgrim's Pride Corp.,
632 F.3d 148, 153 (5th Cir. 2010). “[A]rticulatitige elements of fraud with particularity
requires a plaintiff to specify the statemerasitended to be fraudulent, identify the speaker,
state when and where the statements werde, and explain why the statements were
fraudulent.” Williams v. WMX Techs1,12 F.3d 175, 177 (5th Cir. 1997).

Here, Siragusa alleges thatold represented that heowld “sell more than 100,000 pair
of Sneaker Shields annually, .take better care of Siragusa tHaofSole, [and] be Siragusa’s
one point of contact at SABG once the Agreenveas signed.” Pl.’s App., Ex. A, at 6. These
representations concern alleged false promispsrform acts in the future, as opposed to “false
representations of aniekng material fact.”"Herrmann Holdings Ltd. v. Lucent Technologies
Inc., 302 F.3d 552, 565 (5th Cir. 2002). Accordingly, these representations only constitute
actionable fraud if “the promise[s were] madi&wo intention of pedrming at the time [they
were] made.”H.C. Oil & Gas Corp. v. MerrilLynch, Pierce, Fenner & Smith, In€IV.A.
3:96-CV-2923-D, 2005 WL 265166 (N.D. Tex. F@h2005) (Fitzwater, C.J.) (quotation
omitted). Because Siragusa does not plead any such intent of Arnold, these representations
cannot form the basis of a properly pleaded cla@ee id(dismissing a fraud claim to the extent
it was based on statements promising futureoperdnce where plaintiff failed to allege facts
indicating an intent not to perform).

Siragusa also contends tiahold represented that Sgasa “would make more money
with [SABG] than with SofSole” and “get mofavorable results than SofSole” as well as that
Arnold could “get Sneaker Shield into all thersis to which SofSole had access . . . get Sneaker

Shields into Finish Line storggst as soon as Siragusa wibslgn a license agreement” and
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“would be able to use the NBA logo based on@d’s contacts, relationship and agreements
with the NBA.” Pl.’s App., Ex. A, at 2, 6. Hower, Siragusa makes the bare assertion that
Arnold knew these representations were falsmade them recklessly, without any further
factual detail.ld. at 6. Under Texas law, simple allegas of fraudulent intent will not suffice,
and “plaintiffs must set forthpecific factsupporting an inference of fraudLlitson—Gruenber
v. JPMorgan Chase & CpNo. 7:09—-CV-056-0, 2009 WL 4884426, at *4-5 (N.D. Tex. Dec.
16, 2009) (quoting/elder v. Morris 27 F.3d 1097, 1102 (5th Cir. 1994)) (emphasis in original).
Siragusa does not plead any facts which inditteteArnold knew these representations were
false when made, but merely that Arnold did ina¢ up to them. Acaalingly, the Court finds
that Siragusa has not sufficiendileged facts to stateplausible claim for fraud. Therefore, the
CourtGRANTS Defendants’ Motion to Dismiss Sgasa’s common law fraud claim.

b. Fraudulent Inducement (SABG & Arnold)

A claim for fraudulent inducement has the sdrasic elements as a simple fraud claim,
but also requires an underlying caur which was induced by the fraudevin M. Ehringer
Enters., Inc. v. McDat&46 F.3d 321, 325 (5th Cir. 2011) (citiRgrmosa Plastics Corp. USA
v. Presidio Eng'rs &Contractors, Inc.960 S.W.2d 41, 47 (Tex. 1998)aase v. Glazneg2
S.W.3d 795, 798 (Tex. 2001)). Fraudulent inducerolaiins are also subjett the heightened
pleading requirement of Rule 9(b$handong607 F.3d at 1032. Accordingly, because Siragusa
fails to sufficiently allege facts to state apsible claim for fraud, he also fails to state a
plausible claim for fraudulent inducement. Therefore, the CGBRANT S Defendants’ Motion
to Dismiss Siragusa’s fraudulent inducement claims.

c. Fraud by Nondisclosure (Arnold)
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Under Texas law, a plaintiff must includehrs allegations ofraudulent nondisclosure

that the defendant failed to disse material facts, that tliefendant knew the plaintiff was
ignorant of those facts, that the defendant hddty to disclose them, and that the defendant was
deliberately silent.SeeHorizon Shipbuilding, Inc. v. BLyn Il Holding, LL.324 S.W.3d 840,
850 (Tex. App.—Houston [14th Dist.] 2010, no peWith respect this claim, Siragusa does not
allege that Arnold had a duty to disclose fdaothim, that Arnold kneviragusa was unaware of
such facts, nor that Arnold was deliberatgilgnt. Thus, Siragass claim for fraud by
nondisclosure is insufficient under Rule 9(b), and the GBRANT S Defendants’ Motion to
Dismiss Siragusa’s fraud by nondisclosure claim.

3. Tortious Interference with a Prospige Contract Claim (SABG & Arnold)

Under Texas law, the elements of tortiougiference with a prospgve contract are:

(1) a reasonable probability thdte parties would have entered

into a contractual relationship;)(an ‘independently tortious or

unlawful’ act by the defendant thptevented the relationship from

occurring; (3) the defendant did suatt with a conscious desire to

prevent the relationship fronoccurring, or it knew that the

interference was certain or substalfy certain to occur as a result

of the defendant's conduct; and) (e plaintiff suffered actual

harm or damage as a resultloé defendant's interference.
Johnson v. Baylor Uniy188 S.W.3d 296, 304 (Tex. App.—Waco 2006, pet. denied). Here,
Siragusa merely offers a rote recitation of the elet® of the claim, asgarg that “[t|here was a
reasonable probability that Plaintiff would haveezad into a business relationship with SofSole
or another third party . . . . SABG intentionaliyerfered with the relationship . . . SABG’s
conduct was independently tortioaisd/or unlawful . . . . [t]he interference proximately caused
Siragusa’s damages|, and] Siragssiffered actual damages du¢hie tortious interference.”

Pl’s App. Ex. A, at 3-5. Such a “formulaic itation of the elements of a claim for tortious

interference with a prospective caattt is insufficient to satisfthe pleading requirement of Rule
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8.” Merrill Lynch, Pierce, Fenner & Smith, P.€. Greystone Servicing Corp., Inc.,
CIVA306CV0575P, 2007 WL 4322144 (N.D. Tex. D&6, 2007) (Solis, J.). Accordingly, the
CourtGRANTS Defendants’ Motion to Dismiss Siragusa’s claim for tortious interference with a
prospective contract.
IV. CONCLUSION

Given the absence of a signed contract caimgia forum selection clause, the largely
equivalent availability of documents, the indeterminacy of the availability of witnesses, and the
ability of this Court to adjudicate the disputee interests of each forum are, at best, equal.
Defendants have therefore failedcerry their burden tsupport a transfer titve Middle District
of North Carolina. The Court thiBENIES Defendants’ Motion to Transfer.

The CourtGRANTS Defendants’ Motion to Dismiss t@igusa’s claims for promissory
estoppel, common law fraud, frdulent inducement, fraud mpndisclosure, and tortious
interference with a prospectigentract. However, the CoUBRANTS Siragusa leave to

replead such claims within thirtjays of the date of this Order.

SO ORDERED.

September 16, 2013.

NORTHERN DISTRICT OF TEXAS

Page20 of 20



